
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Bankruptcy Judge

Modesto, California

November 20, 2014 at 10:00 a.m.

1. 11-94410-E-7 SAWTANTRA/ARUNA CHOPRA MOTION FOR RELIEF FROM
JRF-1 Robert M. Yaspan AUTOMATIC STAY

10-10-14 [1100]
COMMERCIAL LOAN SOLUTIONS,
LLC VS.

Final Ruling: No appearance at the November 20, 2014 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtors, Debtor’s Attorney, Chapter 7 
Trustee, Trustee’s Attorney, parties requesting special notice, and Office of
the United States Trustee on October 10, 2014.  By the court’s calculation,
41 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

     Commercial Loan Solutions, LLC (“Movant”) seeks relief from the automatic
stay with respect to the real property commonly known as 313 Banner Court,
Modesto, California (the “Property”).  Movant has provided the Declaration of
Timothy P. Sheehan to introduce evidence to authenticate the documents upon
which it bases the claim and the obligation secured by the Property.

     The Sheehan Declaration states that Movant has an interest in the property
after Bank of the West assigned the rights and title in the loan to Movant. The
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Sheehan Declaration also introduces an exhibit showing the current payments and
loan balance for the subject loan. Exh. F, Dckt. 1103. This exhibit shows that
the principal balance of the loan is $1,742,814.20 as of August 18, 2014.

     No opposition has been filed to this Motion.

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$2,746,237.20 (including $1,742,814.20 secured by Movant’s first deed of
trust), as stated in the Disclosure Statement filed by Sawtantra Chopra and
Aruna Chopra (“Debtors”). Dckt. 882.  The value of the Property is determined
to be $1,936,000.00, as stated in Debtors’ Disclosure Statement. Dckt. 882.

     The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

     Movant’s contention that the mere lack of equity is “cause,” as set forth
in 11 U.S.C. § 362(d)(1) is without merit.  Lack of equity is one of the two
necessary elements for relief from the automatic stay under 11 U.S.C.
§ 362(d)(2).  The fact that the debtor has no equity in the estate is not
sufficient, standing alone, to grant relief from the automatic stay under 11
U.S.C. § 362(d)(1).  In re Suter, 10 B.R. 471, 472 (Bankr. E.D. Penn. 1981);
In re Mellor, 734 F.2d 1396, 1400 (9th Cir. 1984).  Movant has not adequately
plead or provided an evidentiary basis for granting relief for “cause.”

     Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization. 
United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the property is per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

     The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

     Movant has not pleaded adequate facts and presented sufficient evidence
to support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form  holding
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that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by
Commercial Loan Solutions, LLC (“Movant”) having been presented to
the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Commercial Loan Solutions,
LLC, its agents, representatives, and successors, and trustee under
the trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed which is
recorded against the property to secure an obligation to exercise
any and all rights arising under the promissory note, trust deed,
and applicable nonbankruptcy law to conduct a nonjudicial
foreclosure sale and for the purchaser at any such sale obtain
possession of the real property commonly known as 313 Banner Court,
Modesto, California.

     [IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived for cause shown by Movant.

No other or additional relief is granted.
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2. 11-94410-E-7 SAWTANTRA/ARUNA CHOPRA MOTION FOR RELIEF FROM
SCF-1 Robert M. Yaspan AUTOMATIC STAY

11-6-14 [1143]
VALLEY FIRST CREDIT UNION
VS.

Tentative Ruling:  The Motion for Relief From the Automatic Stay was properly
set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up the
merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s resolution
of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor’s Attorney, Chapter 7 Trustee, and
Office of the United States Trustee on November 6, 2014.  By the court’s
calculation, 14 days’ notice was provided.  14 days’ notice is required.

     The Motion for Relief From the Automatic Stay was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The Motion for Relief From the Automatic Stay is granted.

Sawtantra Chopra and Aruna Chopra (“Debtor”) commenced this bankruptcy case
on December 30, 2011.  Valley First Credit Union (“Movant”) seeks relief from
the automatic stay with respect to an asset identified as a 2008 Cadillac
Escalade, VIN ending in 0933 (the “Vehicle”).  The moving party has provided the
Declaration of Yvonne Jubilado to introduce evidence to authenticate the
documents upon which it bases the claim and the obligation owed by the Debtor.

The Jubilado Declaration provides testimony that Debtor has not made four
(4) post-petition payments, with a total of $2,640.40 in post-petition payments
past due. 
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From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$11,520.60, as stated in the Jubilado Declaration, while the value of the
Vehicle is determined to be $25,149.00, as stated in Schedules B and D filed by
Debtor. 

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or is using bankruptcy as a means to delay
payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986);  In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432
(B.A.P. 9th Cir. 1985).

The court shall issue an order terminating and vacating the automatic stay
to allow Valley First Credit Union, and its agents, representatives and
successors, and all other creditors having lien rights against the Vehicle, to
repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy
law and their contractual rights, and for any purchaser, or successor to a
purchaser, to obtain possession of the asset.

     Movant has pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Valley
First Credit Union (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives,
and successors, and all other creditors having lien rights against
the Vehicle, under its security agreement, loan documents granting
it a lien in the asset identified as a 2008 Cadillac Escalade
(“Vehicle”), and applicable nonbankruptcy law to obtain possession
of, nonjudicially sell, and apply proceeds from the sale of the
Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is waived for cause.

No other or additional relief is granted.
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3. 14-91248-E-7 EDWARD/MARTHA WALSH MOTION FOR RELIEF FROM
JJR-1 Scott D. Schwartz AUTOMATIC STAY

10-16-14 [10]
JOSE/MARIA ARCIGA VS.

Final Ruling: No appearance at the November 20, 2014 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtors, Debtors’ Attorney, Chapter 7 
Trustee, all creditors, and Office of the United States Trustee on October 16,
2014.  By the court’s calculation, 35 days’ notice was provided.  28 days’
notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Edward and Martha Walsh (“Debtors”) commenced this bankruptcy case on
September 11, 2014. Jose and Maria Arciga (“Movant”) seek relief from the
automatic stay to pursue their pending state court litigation in Amador County
Superior Court(the “Action”).  Movant asserts it filed suit on August 8, 2014
against Debtor Martha Walsh for injuries sustained in a motor vehicle accident
involving Debtor and loss of consortium. Movant commenced a negligence action
in California Superior Court, County of Amador, but no trial date has yet been
set in that case. Case No. 14-CV-08947. The Declaration of John J. Rueda states
that communications with Debtors’ insurance company indicates that there is a
significant amount of coverage available for Movant’s claim.

Debtors filed a statement of non-opposition to the motion on November 14,
2014. Dckt. 19. Debtors do not oppose a termination of the automatic stay for
Movants to pursue their Action, as long as the recovery is limited to Debtors’
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liability insurance policy or other such available insurance.

Movant has presented a colorable claim for damages covered by Debtors’
insurance.  As stated by the Bankruptcy Appellate Panel in Hamilton v.
Hernandez, No. CC-04-1434-MaTK, 2005 Bankr. LEXIS 3427 (B.A.P. 9th Cir. Aug. 1,
2005), relief from stay proceedings are summary proceedings which address issues
arising only under 11 U.S.C. Section 362(d). Hamilton, 2005 Bankr. LEXIS 3427
at *8-*9 (citing Johnson v. Righetti (In re Johnson), 756 F.2d 738, 740 (9th
Cir. 1985)). The court does not determine underlying issues of ownership,
contractual rights of parties, or issue declaratory relief as part of a motion
for relief from the automatic stay Contested Matter (Fed. R. Bankr. P. 9014). 

The court may grant relief from stay for cause when it is necessary to
allow litigation in a nonbankruptcy court. 3 COLLIER ON BANKRUPTCY ¶ 362.07[3][a]
(Alan N. Resnick & Henry J. Sommer eds. 16th ed.).  The basis for such relief
when there is pending litigation in another forum is predicated on factors of
judicial economy including whether the suit involves multiple parties or is
ready for trial.  See Packerland Packing Co., Inc. v. Griffith Brokerage Co. (In
re S. Kemble), 776 F.2d 802 (9th Cir. 1985); Christensen v. Tucson Estates, Inc.
(In re Tucson Estates, Inc.), 912 F.2d 1162 (9th Cir. 1990); Santa Clara County
Fair Ass’n, Inc. v. Sanders (In re Santa Clara County Fair Ass’n, Inc.), 180
B.R. 564 (9th Cir. BAP 1995); Truebro, Inc. v. Plumberex Specialty Products,
Inc. (In re Plumberex Specialty Products, Inc.), 311 B.R. 551 (Bankr. C.D. Cal.
2004).

     The court shall issue an order terminating and vacating the automatic stay
to allow Jose and Maria Arciga and their agents, representatives, and successors
to exercise their rights to pursue Case No. 14-CV-08947 in Amador County
Superior Court, as well as appropriate judicial proceedings and remedies limited
by the terms of Debtors’ insurance coverage.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Jose and
Maria Arciga (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, their agents, representatives,
and successors, to prosecute the state court litigation, California
Superior Court Action 14-CV-08947, County of Amador, against Debtors,
to final judgment, including all appeals, to assert claims for injury
stated therein, for which Debtor have insurance coverage, and to
enforce such judgment to the extent of such insurance proceeds.

No other or additional relief is granted.
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4. 14-91153-E-7 RICHARD/JANICE MARTIN MOTION FOR RELIEF FROM
PPR-1 Mark W. Girdner AUTOMATIC STAY

10-20-14 [17]
BANK OF AMERICA, N.A. VS.

Final Ruling: No appearance at the November 20, 2014 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtors, Debtor’s Attorney, and Chapter 7 
Trustee, on October 20, 2014.  By the court’s calculation, 31 days’ notice was
provided.  28 days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Richard Frank Martin and Janice C. Martin (“Debtors”) commenced this
bankruptcy case on August 15, 2014.  Bank of America, N.A. (“Movant”) seeks
relief from the automatic stay with respect to an asset identified as a 1999
Fleetwood 34, VIN ending in 0676 (the “Vehicle”).  The moving party has provided
the Declaration of Tara M. Evans to introduce evidence to authenticate the
documents upon which it bases the claim and the obligation owed by the Debtor.

The Evans Declaration provides testimony that Debtor has not made two (2)
post-petition payments, with a total of $694.88 in post-petition payments past
due. 

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$23,634.24, as stated in the Evans Declaration, while the value of the Vehicle
is determined to be $20,220.00, as stated in the NADA Valuation Report for the
Vehicle. Exh. C, Dckt. 20.

     Movant has also provided a copy of the NADA Valuation Report for the
Vehicle.  The Report has been properly authenticated and is accepted as a market
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report or commercial publication generally relied on by the public or by persons
in the automobile sale business.  Fed. R. Evid. 803(17). 

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or is using bankruptcy as a means to delay
payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986);  In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432
(B.A.P. 9th Cir. 1985).

     Additionally, once a movant under 11 U.S.C. § 362(d)(2) establishes that
a debtor or estate has no equity, it is the burden of the debtor or trustee to
establish that the collateral at issue is necessary to an effective
reorganization.  United Savings Ass'n of Texas v. Timbers of Inwood Forest
Associates. Ltd., 484 U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based
upon the evidence submitted, the court determines that there is no equity in the
Vehicle for either the Debtor or the Estate. 11 U.S.C. § 362(d)(2).  This being
a Chapter 7 case, the Vehicle is per se not necessary for an effective
reorganization. See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow Bank of America, N.A., and its agents, representatives and successors,
and all other creditors having lien rights against the Vehicle, to repossess,
dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to
obtain possession of the asset.

     Movant has not pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Bank of
America, N.A. (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives,
and successors, and all other creditors having lien rights against
the Vehicle, under its security agreement, loan documents granting
it a lien in the asset identified as a 1999 Fleetwood 34 (“Vehicle”),
and applicable nonbankruptcy law to obtain possession of,
nonjudicially sell, and apply proceeds from the sale of the Vehicle
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to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is waived for cause.

No other or additional relief is granted.
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5. 14-91183-E-7 MARVIN/CECELIA WENNEKAMP MOTION FOR RELIEF FROM
CJO-1 Christian J. Younger AUTOMATIC STAY

10-17-14 [24]
BANK OF AMERICA, N.A. VS.

Tentative Ruling:  The Motion for Relief From the Automatic Stay has been set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, Internal Revenue Service, Franchise Tax Board, KBRC Inc. DBA Rash
Curtis & Associates, and Office of the United States Trustee on October 17,
2014.  By the court’s calculation, 34 days’ notice was provided.  28 days’
notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties are entered. 

The Motion for Relief From the Automatic Stay is granted.

     Bank of America, N.A. (“Movant”) seeks relief from the automatic stay with
respect to the real property commonly known as 20120 Panoz Road, Patterson,
California (the “Property”).  Movant has provided the Declaration of Marie Keys
to introduce evidence to authenticate the documents upon which it bases the
claim and the obligation secured by the Property.

     The Keys Declaration states that there are two (2) post-petition defaults
in the payments on the obligation secured by the Property, with a total of
$5,501.28 in post-petition payments past due.  The Declaration also provides
evidence that there are 56 pre-petition payments in default, with a pre-
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petition arrearage of $152,501.18.

DEBTORS’ OPPOSITION

     Opposition has been filed by Marvin and Cecelia Wennekamp (“Debtors”) on
November 6, 2014. Dckt. 46. Debtors assert that:

a. Movant does not have standing to bring this Motion because there was
a break in the chain of title for the Promissory Note encumbering
the Property. FN.1. Movant fails to fully show how the Note and Deed
of Trust moved from CTX Mortgage, the original lender, to Movant.

    --------------------------------------------------------------------
FN.1. The court notes that Debtors listed Bank of America, N.A. as the creditor
for the first deed of trust on the Property in Schedule D filed with the
petition in this case. Dckt. 1.
    -------------------------------------------------------------------- 

b. Movant’s exhibits show that the loan was not transferred directly
from MERS to BAC Home Loans Servicing LP and instead suggest that a
transfer was made from CTX Mortgage to Countrywide Bank FSB after
Countrywide had already ceased operations. 

DISCUSSION

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$457,366.66 (including $457,366.66 secured by Movant’s first deed of trust),
as stated in the Keys Declaration.  The value of the Property is determined to
be $440,000.00, as stated in Schedules A and D filed by Debtor.

     The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

     Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization. 
United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the property is per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The Chapter 7 Trustee has not opposed the Motion or asserted any interest
of the estate to be protected by the automatic stay.  The issues asserted by
Debtors does not go to this Contested Matter, the motion for relief from the
automatic stay, but to the substantive rights of the parties.  As stated by the
Bankruptcy Appellate Panel in Hamilton v. Hernandez, No. CC-04-1434-MaTK, 2005
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Bankr. LEXIS 3427 (B.A.P. 9th Cir. Aug. 1, 2005), relief from stay proceedings
are summary proceedings which address issues arising only under 11 U.S.C.
Section 362(d). Hamilton, 2005 Bankr. LEXIS 3427 at *8-*9 (citing Johnson v.
Righetti (In re Johnson), 756 F.2d
738, 740 (9th Cir. 1985)). The court does not determine underlying
issues of ownership, contractual rights of parties, or issue
declaratory relief.  

The Debtors are free to assert such rights in the California Superior
Court or the United States District Court if grounds for federal jurisdiction
exist to adjudicate such rights.  U.S. Const. Art. III, Sec. 2.  While Congress
created a broad grant of federal jurisdiction pursuant to 28 U.S.C. § 1334,
such jurisdiction exists for matters arising under the Bankruptcy Code, arising
in the bankruptcy case, or related to the bankruptcy case.  The exercise of
such federal court jurisdiction to address a dispute that has no impact on the
administration of the bankruptcy case is not a proper exercise of federal court
jurisdiction.  See discussion of discretionary abstention pursuant to 28 U.S.C.
§ 1334(c)(1) in Pineda v. Bank of America, N.A. (In re Pineda), 2013 Bankr.
LEXIS 1888 (B.A.P. 9th Cir. 2013).

     The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

     Movant has not pleaded adequate facts and presented sufficient evidence
to support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by Bank of
America, N.A. (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Bank of America, N.A., its
agents, representatives, and successors, and trustee under the trust
deed, and any other beneficiary or trustee, and their respective
agents and successors under any trust deed which is recorded against
the property to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real
property commonly known as 20120 Panoz Road, Patterson, California.
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     IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived for cause shown by Movant.

No other or additional relief is granted.

6. 13-92199-E-7 MARK THOMPSON MOTION FOR RELIEF FROM
RCO-1 Patrick J. Edaburn AUTOMATIC STAY AND/OR MOTION

FOR ADEQUATE PROTECTION
10-10-14 [83]

WELLS FARGO BANK, N.A. VS.

Final Ruling: No appearance at the November 20, 2014 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7 
Trustee, and Office of the United States Trustee on October 10, 2014.  By the
court’s calculation, 41 days’ notice was provided.  28 days’ notice is
required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

     Wells Fargo Bank, N.A. (“Movant”) seeks relief from the automatic stay
with respect to the real property commonly known as 2428 Trident Dr, Modesto,
California (the “Property”).  Movant has provided the Declaration of E.
Christian to introduce evidence to authenticate the documents upon which it
bases the claim and the obligation secured by the Property.

     The Christian Declaration states that there are four (4) post-petition

November 20, 2014 at 10:00 a.m.
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defaults in the payments on the obligation secured by the Property, with a
total of $7,178.90 in post-petition payments past due.

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$253,756.43 (including $253,756.43 secured by Movant’s first deed of trust),
as stated in the Christian Declaration and Schedule D filed by Mark A. Thompson
(“Debtor”).  The value of the Property is determined to be $260,000.00, as
stated in Schedules A and D filed by Debtor.

     The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

     The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

     Movant has not pleaded adequate facts and presented sufficient evidence
to support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by Wells
Fargo Bank, N.A. (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Wells Fargo Bank, N.A.,
its agents, representatives, and successors, and trustee under the
trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed which is
recorded against the property to secure an obligation to exercise
any and all rights arising under the promissory note, trust deed,
and applicable nonbankruptcy law to conduct a nonjudicial
foreclosure sale and for the purchaser at any such sale obtain
possession of the real property commonly known as 2428 Trident Dr,
Modesto, California.
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     IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived for cause shown by Movant.

No other or additional relief is granted.

November 20, 2014 at 10:00 a.m.
- Page 16 of 16 -


