UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 I Street, 7t Floor
Courtroom 28, Department A
Sacramento, California

DAY : MONDAY
DATE: NOVEMBER 15, 2021
CALENDAR: 9:00 A.M. CHAPTER 7 CASES

RULINGS

FEach matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change its intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: “[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g., nomenclature (%2017 Honda
Accord,” rather than “2016 Honda Accord”), amounts, (“$880,” not “$808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.

60 (a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise, or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1. 19-24044-A-7 IN RE: TIEN LAM
MHK-3

MOTION TO SELL AND/OR MOTION FOR COMPENSATION FOR REMAX
EXECUTIVE, BROKER (S)
10-14-2021 [30]

GARY ZILAFF/ATTY. FOR DBT.
ANTHONY ASEBEDO/ATTY. FOR MV.
DEBTORS DISCHARGED: 10/07/2019

Tentative Ruling

Motion: Sell Real Property and Compensate Real Estate Broker
Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Subject Property: 9813 Dartmoor Way, Elk Grove, California
Buyer: Jagandeep Singh Sidhu and Harpreet Kaur

Sale Price: $640,000.00

Sale Type: Private sale subject to overbid opportunity

Broker’s Fees Approved: $38,400.00
Broker: Bob Brazeal of Remax Executive of Modesto, California
Cooperating Broker: Lakhbir S. Grewal of Excel Realty and Mortgage

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55(c¢), incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The chapter 7 trustee seeks an order authorizing: the sale of the
subject real property; approval of compensation of real estate
broker (s); payment of the liens, costs and taxes associated with the
sale; the sum of $100,000.00 on account of the debtor’s exemption
claim in the subject property; and for a waiver of the 14 day stay
of Fed. R. Bankr. P. 6004 (h).

SALE OF PROPERTY AND RULE 6004 (h)

Section 363 (b) (1) of Title 11 authorizes sales of property of the
estate “other than in the ordinary course of business.” 11 U.S.C. §
363(b) (1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.
1983) (requiring business justification). The moving party is the
Chapter 7 trustee and liquidation of property of the estate is a
proper purpose. See 11 U.S.C. § 704 (a) (1).

As a result, the court will grant the motion. The stay of the order
provided by Federal Rule of Bankruptcy Procedure 6004 (h) will be
waived.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-24044
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=630639&rpt=Docket&dcn=MHK-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=630639&rpt=SecDocket&docno=30

BROKER COMPENSATION

Section 330(a) of Title 11 authorizes “reasonable compensation for
actual, necessary services” rendered by a professional person
employed under § 327 and “reimbursement for actual, necessary

expenses.” 11 U.S.C. § 330(a). Reasonable compensation is
determined by considering all relevant factors. See id. §
330(a) (3) . The court finds that the compensation sought is

reasonable and will approve the application.

On August 23, 2021, ECF No. 28, the court authorized the employment
of Bob Brazeal of Remax Executive, of Modesto, California to market
the subject property on the chapter 7 trustee’s behalf. Mr. Brazeal
has marketed the subject property allowing the trustee to obtain
terms for sale of the property to the buyers. The total sales
commission owed is 6% of the estimated sales price or $38,400.00
under the listing agreement.

The listing agreement also provides that the total sales commission
of 6% is subject to apportionment between Remax and the cooperating
broker who represented the buyers in the sale.

Lakhbir S. Grewal of Excel Realty and Mortgage is the cooperating
broker in the sale of the subject property. As such, Excel is
entitled to receive compensation in the amount of 3% of the gross
sales price for the property. This amount totals $19,200.00 which
is a fair and reasonable commission. Excel has agreed to allocate
the sum of $3,000.00 from its share of the sales commission to the
buyers for costs associated with the sale.

The court approves the payment of sales commissions from escrow as
follows:

Remax Sales Commission $19,200.00
Excel Sales Commission $16,200.00
Escrow Buyers’ sale expenses $3,000.00
TOTAL $38,400.00

DEBTOR’S HOMESTEAD EXEMPTION

The debtor claimed an exemption in the subject property under CCP §
704.730 in the amount of $100,000.00 at the inception of the case,
ECF No. 1. No objections were filed to the claim of exemptions.

The court authorizes the trustee to pay the debtor $100,000.00 as
his exemption in the subject property and to pay taxes, fees, liens,
costs as described in the motion.

LIENS, PROERPTY TAXES, AND COSTS ASSOCIATED WITH SALE

The subject property is encumbered by a note and deed of trust held
by Shellpoint Mortgage Servicing in the approximate amount of
$357,886.78. The court authorizes the trustee to pay this lien from
the sale escrow.



The court authorizes the trustee to pay from the sale escrow any
property taxes, assessments, supplemental taxes, and utility charges
identified in the title report, ECF No. 33, “Exhibit B”. The court
further authorizes the trustee to pay his share of incidental costs
of sale such as: title insurance; escrow closing fees;
notary/signing fees; recording fees; and other agreed amounts for
home warranty and natural hazard disclosures as presented in the
estimated settlement statement at ECF No. 33, “Exhibit C”.

The court will grant the motion.

2. 19-23452-A-7 IN RE: CIAO RESTAURANTS, LLC
DNL-6

MOTION FOR COMPENSATION BY THE LAW OFFICE OF DESMOND, NOLAN,
LIVAICH & CUNNINGHAM FOR J. RUSSELL CUNNINGHAM, TRUSTEES
ATTORNEY (S)

10-11-2021 [165]

GABRIEL LIBERMAN/ATTY. FOR DBT.
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f) (1) (B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Desmond, Nolan, Livaich & Cunningham,
attorney for the trustee, has applied for an allowance of first and
final compensation and reimbursement of expenses. The applicant
requests that the court allow compensation in the amount of
$16,375.00 and reimbursement of expenses in the amount of $976.90.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under § 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §

330(a) (1). Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a) (3).


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-23452
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The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Desmond, Nolan, Livaich & Cunningham’s application for allowance of
final compensation and reimbursement of expenses has been presented
to the court. Having entered the default of respondent for failure
to appear, timely oppose, or otherwise defend in the matter, and
having considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $16,375.00 and
reimbursement of expenses in the amount of $976.90.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

3. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-37

CONTINUED MOTION TO COMPROMISE CONTROVERSY/APPROVE
SETTLEMENT AGREEMENT WITH PCM SALES, INC.
9-3-2021 [1688]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Final Ruling

Motion: Approve Compromise of Controversy

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-22453
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The chapter 7 trustee, Kimberly J. Husted, seeks an order approving
the settlement and compromise of the estate’s claim against PCM
Sales, Inc.

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. Id. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise. The compromise is
reflected in the settlement agreement attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Kimberly J. Husted’s motion to approve a compromise has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The court hereby approves
the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 1690.



4. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-38

CONTINUED MOTION TO COMPROMISE CONTROVERSY/APPROVE
SETTLEMENT AGREEMENT WITH RED RIVER LOGISTICS, LLC
9-3-2021 [1692]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Final Ruling

Motion: Approve Compromise of Controversy

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The chapter 7 trustee, Kimberly J. Husted, seeks an order approving
the settlement and compromise of the estate’s claim against Red
River Logistics, LLC.

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. Id. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise. The compromise is
reflected in the settlement agreement attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Kimberly J. Husted’s motion to approve a compromise has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The court hereby approves
the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 1694.

5. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-39

CONTINUED MOTION TO COMPROMISE CONTROVERSY/APPROVE
SETTLEMENT AGREEMENT WITH INTEGRA SUPPLY LLC
9-3-2021 [1696]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Final Ruling

Motion: Approve Compromise of Controversy

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The chapter 7 trustee, Kimberly J. Husted, seeks an order approving
the settlement and compromise of the estate’s claim against Integra
Supply, LLC.

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is

8
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the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. Id. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise. The compromise is
reflected in the settlement agreement attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Kimberly J. Husted’s motion to approve a compromise has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The court hereby approves
the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 1698.



6. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-40

CONTINUED MOTION TO COMPROMISE CONTROVERSY/APPROVE
SETTLEMENT AGREEMENT WITH JACKSON MOVING & STORAGE, INC.
9-3-2021 [1700]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Final Ruling

Motion: Approve Compromise of Controversy

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The chapter 7 trustee, Kimberly J. Husted, seeks an order approving
the settlement and compromise of the estate’s claim against Jackson
Moving and Storage, Inc.

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. Id. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise. The compromise is
reflected in the settlement agreement attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Kimberly J. Husted’s motion to approve a compromise has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The court hereby approves
the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 1702.

7. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-41

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH MCA FINANCIAL GROUP, LTD.
9-3-2021 [1704]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Final Ruling

Motion: Approve Compromise of Controversy

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The chapter 7 trustee, Kimberly J. Husted, seeks an order approving
the settlement and compromise of the estate’s claim against MCA
Financial Group, LTD.

APPROVAL OF COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C

11
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Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iii) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. Id. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise. The compromise is
reflected in the settlement agreement attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Kimberly J. Husted’s motion to approve a compromise has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The court hereby approves

the compromise that is reflected in the settlement agreement
attached to the motion as an exhibit and filed at docket no. 1706.
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8. 18-22453-A-7 IN RE: ECS REFINING, INC.
DMC-42

CONTINUED MOTION FOR COMPENSATION BY THE LAW OFFICE OF
DIAMOND MCCARTHY LLP FOR CHRISTOPHER D. SULLIVAN, SPECIAL
COUNSEL (S)

9-3-2021 [1708]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f) (1) (B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Diamond McCarthy, LLP, special counsel for
the trustee, has applied for an allowance of fourth and final
compensation and reimbursement of expenses. The compensation and
expenses requested are based on a contingent fee approved pursuant
to § 328(a) of the Bankruptcy Code. The application requests that
the court allow compensation in the amount of $32,055.16 and
reimbursement of expenses in the amount of $6,085.64.

“Section 328 (a) permits a professional to have the terms and
conditions of its employment pre-approved by the bankruptcy court,
such that the bankruptcy court may alter the agreed-upon
compensation only ‘if such terms and conditions prove to have been
improvident in light of developments not capable of being
anticipated at the time of the fixing of such terms and conditions.’
In the absence of preapproval under § 328, fees are reviewed at the
conclusion of the bankruptcy proceeding under a reasonableness
standard pursuant to 11 U.S.C. § 330(a) (1).” In re Circle K Corp.,
279 F.3d 669, 671 (9th Cir. 2002) (footnote omitted) (quoting 11
U.S.C. § 328(a)). “Under section 328, where the bankruptcy court
has previously approved the terms for compensation of a
professional, when the professional ultimately applies for payment,
the court cannot alter those terms unless it finds the original
terms to have been improvident in light of developments not capable
of being anticipated at the time of the fixing of such terms and
conditions.” Pitrat v. Reimers (In re Reimers), 972 F.2d 1127, 1128
(9th Cir. 1992) (internal quotation marks omitted).
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The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Diamond McCarthy, LLP’s application for allowance of final
compensation and reimbursement of expenses has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $32,055.16 and
reimbursement of expenses in the amount of $6,085.64.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

9. 12-21255-A-7 IN RE: GINA MARQUIS

MOTION TO AVOID LIEN
10-6-2021 [50]

GINA MARQUIS/ATTY. FOR MV.
DEBTORS DISCHARGED: 05/14/2012

Tentative Ruling

Motion: Avoid Lien that Impairs Exemption

Disposition: Denied without prejudice

Order: Civil minute order

BACKGROUND

The debtor has reopened her chapter 7 bankruptcy case to avoid the
judicial lien of Merchant Services, Inc. in the amount of
$12,663.23. The lien is recorded against the property located at

900 W. E1 Camino Ave., Sacramento, California.

Filing of the Bankruptcy Petition

The debtor’s Schedule A filed at the inception of the case, ECF No.
1, shows that the debtor owned no real property at that time. The
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bankruptcy case was a no asset case and was discharged on May 14,
2012.

On October 6, 2021, the debtor filed an Amended Schedules A and C,
ECF No. 51. The amended schedules show that debtor now has an
ownership interest in the subject property. While the instant
motion is not supported by a declaration, the debtor’s Motion to
Avoid Lien, ECF No. 50, indicates that she purchased the subject
property on April 2, 2021. Thus, it appears the debtor acquired her
interest in the subject property after the filing of the bankruptcy
petition.

LIEN AVOIDANCE

11 U.S.C. § 522 (f)

(f) (1) Notwithstanding any waiver of exemptions but
subject to paragraph (3), the debtor may avoid the
fixing of a lien on an interest of the debtor in
property to the extent that such lien impairs an
exemption to which the debtor would have been entitled
under subsection (b) of this section...

11 U.s.C. § 522(f) (1).

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under § 522 (f). See In re Goswami,
304 B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). It follows that a debtor
who has not claimed an exemption in property encumbered by a
judicial lien or a nonpossessory, nonpurchase-money security
interest may not use the protections of that section. See Goswami,
304 B.R at 390-91 (quoting In re Mohring, 142 B.R. 389, 392 (Bankr.
E.D. Cal. 1992)).

To avoid a judicial lien, the debtor must prove that she is entitled
to claim an exemption in the property.

11 U.S.C. § 522 (b) Restricts Exemption to Property of the Estate
“Notwithstanding section 541 of this title, an individual debtor may
exempt from property of the estate the property listed in either
paragraph (2) or, in the alternative, paragraph (3) of this
subsection.” 11 U.S.C. § 522(b).

It follows that if the subject property was not property of the
estate, then it may not be exempted by the debtor.

11 U.S.C. § 541 (a) (1) Defines Property of the Estate

(a) The commencement of a case under section 301, 302, or
303 of this title creates an estate. Such estate is
comprised of all the following property, wherever located
and by whomever held:
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(1) Except as provided in subsections (b) and (c) (2)
of this section, all legal or equitable interests of
the debtor in property as of the commencement of the
case.

11 U.S.C. § 541 (a) (1) (emphasis added) .

“The bankruptcy estate consists of all legal and equitable interests
of the debtor in property as of the date of the filing of the
petition.” Ford v. Konnoff (In re Konnoff), 356 B.R. 201 (B.A.P. 9th
Cir. 2006) (citing 11 U.S.C. § 541(a) (1l)). A debtor may exclude
exempt property from property of the estate. 11 U.S.C. § 522 (b) (1).

Because the debtor has not demonstrated that she had either a legal
or equitable interest in the subject property at the time the
bankruptcy case was filed the subject property is not property of
the estate.

If the subject property is not estate property, then it cannot be
claimed exempt under § 522 (b). If the property cannot be claimed
exempt, then the debtor may not avoid a judicial lien under §

522 (f). Simply put, the debtor may not avoid the judicial lien
because she did not own the subject property at the time the
bankruptcy case was filed.

DISCHARGEABLE OBLIGATIONS

The debtor did not list the obligation to Merchant Services, Inc. in
her bankruptcy schedules. The court notes that the bankruptcy case
was a no asset case, was closed without administration, and a
discharge entered. Thus, absent any additional evidence it appears
that the obligation to Merchant Services, Inc. was discharged. “If
the omitted debt is of a type covered by 11 U.S.C. § 523 (a) (3) (&),
it has already been discharged pursuant to 11 U.S.C. § 727.” In re
Beezley, 994 F.2d 1433, 1434 (9th Cir. 1993).

If the obligation to Merchants Services, Inc. was discharged, then a
possible remedy may lie in either a motion for sanctions for
violation of the discharge injunction or an adversary proceeding
under Fed. R. Bankr. P. 7001(2).

The court finds that relief under § 522 (f) is inappropriate and the
motion will be denied.

The court shall issue a civil minute order that conforms
substantially to the following form:

CIVIL MINUTE ORDER

The debtor’s Motion to Avoid Judicial Lien of Merchants Services,
Inc. has been presented to the court. Having considered the motion
together with papers filed in support and opposition, and having

heard the arguments of counsel, if any,

IT IS ORDERED that the motion is denied without prejudice.
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10. 21-23655-A-7 IN RE: PERRY THOMAS
SLH-1

MOTION TO AVOID LIEN OF U.S. BANCORP EQUIPMENT FINANCE, INC.
10-28-2021 [12]

SETH HANSON/ATTY. FOR DBT.
Tentative Ruling
Motion: Avoid Lien that Impairs Exemption
Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Judicial Lien Avoided: $161,381.34 - U.S. Bancorp Equipment Finance,

Inc.
All Other Liens:
Deed of Trust - Union Hone Mortgage Co. - $368,466.00

Exemption: $300,000.00
Value of Property: $610,000.00

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks an order avoiding the judicial lien of U.S. Bancorp
Equipment Finance, Inc. in the amount of $161,381.34 under 11 U.S.C.
§ 522 (f).

Section 522 (f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(f) (1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, honpurchase-money security

interest in property described in § 522 (f) (1) (B). Goswami v. MIC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003) . Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all

other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. § 522(f) (2) (A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien. As a result, the
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responding party’s judicial lien will be avoided entirely. The
motion is granted.

11. 21-23290-A-7 IN RE: STEPHEN WACHIRA

ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-28-2021 [42]

JOSEPH CANNING/ATTY. FOR DBT.
10/30/21 FILING FEE PAID $188

Final Ruling

The fee having been paid in full, the order to show cause is
discharged. The case will remain pending.

12. 21-23290-A-7 IN RE: STEPHEN WACHIRA
JMC-2

MOTION TO COMPEL ABANDONMENT
10-14-2021 [32]

JOSEPH CANNING/ATTY. FOR DBT.
TRUSTEE NON-OPPOSITION

Final Ruling

Motion: Compel Abandonment of Property of the Estate

Notice: LBR 9014-1(f) (1); written opposition required; non-
opposition of chapter 7 trustee

Disposition: Granted only as to the business and such business
assets described in the motion

Order: Prepared by moving party pursuant to the instructions below

Business Description: Complete Janitorial: trade name; bank
accounts; business equipment; tools of the trade; 2014 Ram truck
Value: $30,715.61

Liens: $12,524.14

Exemption Claimed: $18,191.47

Value to Estate: 50

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .
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The debtor seeks an order compelling the abandonment of the
bankruptcy estate’s interest in his business, Complete Janitorial
and related assets of the business as described in the motion. The
chapter 7 trustee has filed a non-opposition to the motion.

The debtor is a self-employed, sole proprietor who operates a
janitorial business, ECF No. 27, Statement of Financial Affairs, No.
27. The motion indicates that the assets of the business include
bank accounts, a 2014 Ram truck, the trade name, tools of the trade
all of which are listed in Schedules A/B, ECF No. 16. There is a
lien encumbering the Ram truck and the IRS holds a lien against the
debtor’s personal property. The debtor has also claimed an
exemption of $18,191.47 in the subject property leaving no value to
the bankruptcy estate. Thus, it appears that there are no assets
which could be profitably liquidated by the chapter 7 trustee.

Property of the estate may be abandoned under § 554 of the
Bankruptcy Code if property of the estate is “burdensome to the
estate or of inconsequential value and benefit to the estate.” See
11 U.S.C. § 554 (a)-(b); Fed. R. Bankr. P. 6007 (b). Upon request of
a party in interest, the court may issue an order that the trustee
abandon property of the estate if the statutory standards for
abandonment are fulfilled.

The movant bears the burden of proof. In re Pilz Compact Disc.,
Inc., 229 B.R. 630 (Bankr. E.D. Pa. 1999) (Chapter 7 trustee).
“[B]urdensome to the estate” means “consumes the resources and
drains the income of the estate.” In re Smith-Douglass, Inc., 856
F.2d 12, 16 (4th Cir. 1988). “[O]f inconsequential value and
benefit to the estate” refers to assets not likely to be liquidated
for the benefit of creditors. 11 U.S.C. § 704 (a) (1); Matter of
Taxman Clothing Co., 49 F3d 310, 315 (7th Cir. 1995) (Chapter 7
trustee has no duty to liquidate assets where costs of doing so
likely to exceed asset’s value). Of inconsequential value and
benefit to the estate includes assets that (1) have no equity
(including post-petition appreciation), In re Viet Vu, 245 B.R. 644
(9th Cir. BAP 2000); and (2) assets with equity, which has been
wholly and properly exempted by the debtor. In re Montanaro, 307
B.R. 194 (Bankr. E.D. Cal. 2004).

The business described above is either burdensome to the estate or
of inconsequential value to the estate. An order compelling
abandonment of such business is warranted. The motion is granted.
The order will compel abandonment of only the business and its
assets that are described in the motion.
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