UNITED STATES BANKRUPTCY COURT
Eastern District of California

Chief Judge Fredrick E. Clement
Sacramento Federal Courthouse
501 I Street, 7t Floor
Courtroom 28, Department A
Sacramento, California

DAY: TUESDAY
DATE: NOVEMBER 7, 2023
CALENDAR: 9:00 A.M. CHAPTER 13 CASES

Unless otherwise ordered, all matters before Chief Judge

Fredrick E. Clement shall be heard simultaneously: (1) IN PERSON
in Courtroom 28, (2) via ZOOMGOV VIDEO, (3) via ZOOMGOV TELEPHONE,
and (4) via COURTCALL.

You may choose any of these options unless otherwise ordered.

Parties in interest and members of the public may connect to the
ZoomGov video and audio feeds, free of charge, using the connection
information provided:

Video web address:
https://www.zoomgov.com/j/1600969453?2pwd=TTdWbGVSVDNOZE1oV2JzY
nYxNOhhdz09

Meeting ID: 160 096 9453

Passcode: 374371
ZoomGov Telephone: (669) 254-5252 (Toll Free)

To appear remotely for law and motion or status conference
proceedings, you must comply with the following guidelines and
procedures:

1. Review the Pre-Hearing Dispositions prior to appearing
at the hearing.

2. Review the court’s Zoom Procedures and Guidelines for
these, and additional instructions.

3. Parties appearing via CourtCall are encouraged to
review the CourtCall Appearance Information.

Please join at least 10 minutes prior to the start of the calendar.
You are required to give the court 24 hours advance notice on the
Court Calendar.

Unauthorized Recording is Prohibited: Any recording of a court
proceeding held by video or teleconference, including screen shots
or other audio or visual copying of a hearing is prohibited.
Violation may result in sanctions, including removal of court-issued
media credentials, denial of entry to future hearings, or any other
sanctions deemed necessary by the court. For more information on
photographing, recording, or broadcasting Judicial Proceedings,
please refer to Local Rule 173 (a) of the United States District
Court for the Eastern District of California.



https://www.zoomgov.com/j/1600969453?pwd=TTdWbGVSVDN0ZE1oV2JzYnYxN0hhdz09
https://www.zoomgov.com/j/1600969453?pwd=TTdWbGVSVDN0ZE1oV2JzYnYxN0hhdz09
https://www.caeb.uscourts.gov/Calendar/PreHearingDispositions
https://www.caeb.uscourts.gov/documents/Forms/Misc/ZoomGov%20Protocols.pdf
https://www.caeb.uscourts.gov/documents/Forms/Misc/TelephonicCourtAppearances(Procedures).pdf
https://www.caeb.uscourts.gov/Calendar/Calendar

PRE-HEARING DISPOSITION INSTRUCTIONS

RULINGS

Fach matter on this calendar will have one of three possible
designations: No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called;
parties wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons
therefor, are set forth herein. The matter will be called.
Aggrieved parties or parties for whom written opposition was not
required should rise and be heard. Parties favored by the tentative
ruling need not appear. However, non-appearing parties are advised
that the court may adopt a ruling other than that set forth herein
without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner,
and for the reasons, indicated below. The matter will not be
called; parties and/or counsel need not appear and will not be heard
on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change its intended ruling on some of
the matters to be called and will republish its rulings. The
parties and counsel are advised to recheck the posted rulings after
3:00 p.m. on the next business day prior to the hearing. Any such
changed ruling will be preceded by the following bold face text:
“[Since posting its original rulings, the court has changed its
intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g., nomenclature
(2017 Honda Accord,” rather than “2016 Honda Accord”), amounts,
(“$880,” not “$808”), may be corrected in (1) tentative rulings by
appearance at the hearing; or (2) final rulings by appropriate ex
parte application. Fed. R. Civ. P. 60(a) incorporated by Fed. R.
Bankr. P. 9024. All other errors, including those occasioned by
mistake, inadvertence, surprise, or excusable neglect, must be
corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.




1. 23-21806-A-13 IN RE: JEFFREY WATTS
DPC-1

MOTION TO DISMISS CASE
9-20-2023 [17]

MOHAMMAD MOKARRAM/ATTY. FOR DBT.
Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: Unopposed

Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

CASE DISMISSAL

The chapter 13 trustee moves to dismiss this chapter 13 case for
delinquency in payments under the confirmed chapter 13 plan. For
the reasons stated in the motion, cause exists under § 1307 (c) (6) to
dismiss the case. Payments under the confirmed plan are delinquent
in the amount of $8,800.00 with a further payment of $4,400.00 prior
to the hearing on this matter.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=23-21806
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=667777&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=667777&rpt=SecDocket&docno=17

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted because of the delinquency
under the confirmed chapter 13 plan in this case. The court hereby
dismisses this case.

2. 23-23010-A-13 IN RE: KEVIN FISHER
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
10-6-2023 [15]

JULIUS CHERRY/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Withdrawn by objecting party

Order: Civil minute order

No responding party is required to file written opposition to the
objection; opposition may be presented at the hearing. LBR 3015-
1(c) (4), 9014-1(f) (2)(C). 1If opposition is presented at the
hearing, the court may rule on the merits or set a briefing
schedule. Absent such opposition, the court will adopt this
tentative ruling.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

TRUSTEE WITHDRAWAL - Fed. R. Civ. P. 41

The trustee filed a timely request to withdraw his objection under
Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=23-23010
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=669899&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=669899&rpt=SecDocket&docno=15

Federal Rule of Civil Procedure 41 governs the circumstances where a
party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion
or objection may be withdrawn without a court order only if it has
not been opposed or by stipulation “signed by all parties who have
appeared.” Fed. R. Civ. P. 41(a) (1) (A). In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).

No opposition to the objection was filed by any party prior to the
trustee’s withdrawal. The objection is withdrawn.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the objection to confirmation is withdrawn.

3. 19-23913-A-13 IN RE: GERARDO ABSALON
DPC-2

MOTION TO DISMISS CASE
9-25-2023 [67]

BERT VEGA/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.
RESPONSIVE PLEADING

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 5, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $ $2,021.34, with
two payments of $1,010.32 due prior to the hearing on this motion.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-23913
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=630402&rpt=Docket&dcn=DPC-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=630402&rpt=SecDocket&docno=67

LBR 9014-1(f) (1) (B)

Opposition. Opposition, if any, to the granting of the
motion shall be in writing and shall be served and
filed with the Court by the responding party at least
fourteen (14) days preceding the date or continued
date of the hearing. Opposition shall be accompanied
by evidence establishing its factual allegations.
Without good cause, no party shall be heard in
opposition to a motion at oral argument if written
opposition to the motion has not been timely filed.
Failure of the responding party to timely file written
opposition may be deemed a waiver of any opposition to
the granting of the motion or may result in the
imposition of sanctions.

LBR 9014-1(f) (1) (B) (emphasis added).

The debtor has filed a timely opposition which consists solely of
unsworn statements made by debtor’s counsel. Opposition, ECF No.
71.

In addition to the opposition the debtor submitted copies of 3 money
orders. However, the money orders contain no evidence which
indicates that they were paid by the debtor in this case. The
debtor has failed to submit a declaration indicating that he has
made payments, or authenticated the submitted exhibits. Exhibits,
ECF No. 72. Moreover, the opposition indicates that the debtor will
bring the remaining payments current before the hearing on this
motion.

The opposition does not comply with LBR 9014-1(f) (1) (B). A
declaration is required to prove the contentions in the opposition
and to provide additional relevant information. For example, there
is no evidence indicating that the debtor delivered the payment to
the chapter 13 trustee or the method of delivery. Neither is there
evidence that the debtor will make additional plan payments.

The debtor’s opposition does not fully resolve the grounds for
dismissal. A delingquency still exists as of the date of the
opposition. A statement of intent to pay the delinquency on or
before a future date is not equivalent to cure of the delinquency.
The court is unable to deny the motion given the outstanding
delinquency.

The court gives no weight to an opposition which fails to provide
sworn testimony by the party opposing the motion. Unsworn statements
by counsel are not evidence and will not be considered.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
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this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this
case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307(c) (1), (6). The court hereby dismisses this case.

4. 20-24713-A-13 IN RE: BONITA BROOKS
DPC-5

MOTION TO DISMISS CASE
9-25-2023 [128]

MARY TERRANELLA/ATTY. FOR DBT.

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Withdrawn by moving party

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 24, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $2,200.00, with
two payments of $2,200.00 due prior to the hearing on this motion.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-24713
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648237&rpt=Docket&dcn=DPC-5
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648237&rpt=SecDocket&docno=128

LBR 9014-1(f) (1) (B)

Opposition. Opposition, if any, to the granting of the
motion shall be in writing and shall be served and
filed with the Court by the responding party at least
fourteen (14) days preceding the date or continued
date of the hearing. Opposition shall be accompanied
by evidence establishing its factual allegations.
Without good cause, no party shall be heard in
opposition to a motion at oral argument if written
opposition to the motion has not been timely filed.
Failure of the responding party to timely file written
opposition may be deemed a waiver of any opposition to
the granting of the motion or may result in the
imposition of sanctions.

LBR 9014-1(f) (1) (B) (emphasis added).

The debtor has filed a timely opposition and a declaration made by
debtor’s counsel. The opposition states that payments have been
tendered to the trustee and that the plan is current. Opposition
and Declaration, ECF Nos. 132, 133.

In addition to the opposition the debtor submitted Exhibits
containing documents which evidence payments were purchased by the
debtor. Exhibits A & B, ECF No. 134. However, the debtor failed to
submit a declaration indicating that she has made payments, or
authenticated the submitted exhibits. While counsel may testify
that the debtor provided copies of documents to counsel, she may not
testify whether the debtor submitted payments to the trustee, or
when the payments were submitted. Statements by counsel to this
effect are inadmissible hearsay. Fed. R. Evid. 802. Declarations
must be made by the appropriate party, which in this case is the
debtor. The court gives no weight to an opposition which fails to
provide sworn testimony by the party opposing the motion.

The opposition does not comply with LBR 9014-1(f) (1) (B). A
declaration is required to prove the contentions in the opposition
and to provide additional relevant information. For example, there
is no evidence indicating that the debtor delivered the payments to
the chapter 13 trustee or the method of delivery.

TRUSTEE REPLY - Fed. R. Civ. P. 41

On October 30, 2023, the trustee filed a timely request to dismiss
his motion under Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.

Federal Rule of Civil Procedure 41 governs the circumstances where a

party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion

or objection may be withdrawn without a court order only if it has

not been opposed or by stipulation “signed by all parties who have

appeared.” Fed. R. Civ. P. 41 (a) (1) (7). In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).



Here, the Chapter 13 trustee has signaled his abandonment of his
motion to dismiss. Neither the debtor(s), nor any creditor, has
expressed opposition to the withdrawal of the trustee’s motion. No
unfair prejudice will result from withdrawal of the motion and the
court will accede to the trustee’s request.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the motion to dismiss is withdrawn.

5. 22-23013-A-13 IN RE: MARY JONES
PSB-2

MOTION TO EMPLOY SIERRA MOUNTAIN PROPERTIES AS REALTOR(S)
10-16-2023 [29]

PAULDEEP BAINS/ATTY. FOR DBT.

No Ruling

6. 23-21213-A-13 IN RE: FRITZIE CORTES
DPR-3

MOTION TO CONFIRM PLAN
9-28-2023 [68]

DAVID RITZINGER/ATTY. FOR DBT.

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1), written opposition required
Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: First Amended Chapter 13 Plan, filed August 22, 2023
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-23013
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663742&rpt=Docket&dcn=PSB-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663742&rpt=SecDocket&docno=29
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=23-21213
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=666645&rpt=Docket&dcn=DPR-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=666645&rpt=SecDocket&docno=68

considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks confirmation of the First Amended Chapter 13 Plan,
ECF No. 62. The plan is supported by Schedules I and J filed, at
the inception of the case. The Chapter 13 trustee has filed a non-
opposition to the motion, ECF No. 75.

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.

7. 18-21614-A-13 IN RE: WILLIAM/SHANNON CROSSON
DPC-3

MOTION TO DISMISS CASE
9-20-2023  [71]

MARY TERRANELLA/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Withdrawn by moving party

Order: Civil minute order

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtors have failed to make
all payments due under the confirmed plan. The trustee contends
that the plan payments are delinquent in the amount of $1,920.00,
with 2 payment(s) of $960.00 due before the hearing on this motion.

The debtors have filed a timely opposition which is accompanied by
the Declaration of the Debtor, ECF Nos. 75, 76. The declaration
states that the debtors have tendered payments to the trustee via
TFS and that the plan payments are now current. See Declaration, ECF
No. 76. No exhibits showing payments posted to TFS were submitted
with the opposition.
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http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-21614
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=611270&rpt=Docket&dcn=DPC-3
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TRUSTEE REPLY - Fed. R. Civ. P. 41

On October 27, 2023, the trustee filed a timely request to dismiss
his motion under Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.

Federal Rule of Civil Procedure 41 governs the circumstances where a
party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion
or objection may be withdrawn without a court order only if it has
not been opposed or by stipulation “signed by all parties who have
appeared.” Fed. R. Civ. P. 41(a) (1) (A). In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).

Here, the Chapter 13 trustee has signaled his abandonment of his
motion to dismiss. Neither the debtor(s), nor any creditor, has
expressed opposition to the withdrawal of the trustee’s motion. No
unfair prejudice will result from withdrawal of the motion and the
court will accede to the trustee’s request.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the motion to dismiss is withdrawn.

8. 19-20715-A-13 IN RE: DANIEL/MICHELE MILLS
DPC-2

MOTION TO DISMISS CASE
9-20-2023 [83]

MATTHEW DECAMINADA/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 24, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all

11


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-20715
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=624408&rpt=Docket&dcn=DPC-2
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payments due under the confirmed plan. The trustee contends that
the plan payments are delingquent in the amount of $1,630.00, with 2
payment (s) of $650.00 due before the hearing on this motion.

The debtors have filed a timely opposition which is accompanied by
the Declaration of the Debtor, ECF Nos. 87, 88. The debtor’s
declaration states that the debtors have tendered payments via TFS
sufficient to cure the plan delinquency and that the payments should
clear by the date of the hearing. See Declaration, ECFEF No. 88.

Unless the Chapter 13 trustee confirms that plan payments are
current the case will be dismissed.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307(c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this
case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307 (c) (1), (6). The court hereby dismisses this case.
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9. 23-22123-A-13 IN RE: MARTIN/MIMI MOSELEY
CJK-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY PENNYMAC LOAN
SERVICES, LLC
8-3-2023 [14]

CATHERINE KING/ATTY. FOR DBT.
CHRISTINA KHIL/ATTY. FOR MV.

Final Ruling

Matter: Objection to Confirmation of Chapter 13 Plan
Notice: Continued from September 12, 2023
Disposition: Overruled as moot

Order: Civil minute order

The hearing on the objection to confirmation by PennyMac Loan
Services, LLC, was continued to allow the objecting creditor to file
and serve a notice of continued hearing, to correct a defect in
service regarding the original objection.

The court has sustained the objection filed by the Chapter 13
trustee (DPC-1). Thus, the plan to which the creditor objects is no
longer before the court. The debtors must file and serve an amended
Chapter 13 plan. LBR 3015-1(d) (1).

The court will overrule the creditor’s objection as moot.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED that the objection to confirmation is overruled as
moot.
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10. 23-22123-A-13 IN RE: MARTIN/MIMI MOSELEY
DPC-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P.
CUSICK
8-9-2023 [17]

CATHERINE KING/ATTY. FOR DBT.

Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: Continued from September 12, 2023

Disposition: Sustained and confirmation denied

Order: Civil minute order

The hearing on the trustee’s objection to confirmation was continued
to allow the debtors to file written opposition, if any, or to file
an amended plan. The debtors have failed to oppose the objection
and have failed to file an amended plan as ordered.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

PLAN FEASIBILITY

The proposed plan must be feasible. 11 U.S.C. § 1325(a) (6).
Feasibility is a “factual determination” as to the plan’s
“reasonable likelihood of success.” First Nat’l Bank of Boston v.
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1lst Cir. 1997).
The bankruptcy court needs to “be satisfied that the debtor has the
present as well as the future financial capacity to comply with the
terms of the plan.” Id. As one court summarized feasibility,
“Thus, a plan is not feasible and is not confirmable if a debtor’s
income will not support the plan’s proposed payments. In re Barnes,
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“"[Tlhe debtors showed no
disposable income with which to fund a plan.... [T]he debtors have
been unable to actually pay the amount projected ... to the
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001)
("“While the feasibility requirement is not rigorous ... the plan
proponent must, at minimum, demonstrate that the Debtor's income
exceeds expenses by an amount sufficient to make the payments
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr.
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527,
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13,
2009) .
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Plan Delinquency

The trustee indicates that the plan payments are delinquent in the
amount of $5,930.00. The plan cannot be confirmed if the plan
payments are not current.

Failure To Provide Financial/Business Documents

The debtors have failed to provide the trustee with required or
requested documents. See 11 U.S.C. § 521 (a) (3)-(4).

The trustee requested that the debtor provide him with documents
which are required under § 521 of the Bankruptcy Code and with
additional documents which the trustee required to properly prepare
for the 341 meeting of creditors. The debtors failed to produce the
following documents: 1) a completed business examination checklist;
2) income tax returns for the two-year period prior to the filing of
the petition; 3) bank account statements for the six-month period
prior to the filing of the petition; 4) proof of all required
insurance and proof of required licenses and/or permits.

The failure to provide income information makes it impossible for
the chapter 13 trustee to adequately assess the debtors’ ability to
perform the proposed plan. As such, the trustee cannot represent
that the plan, in his estimation is feasible, under 11 U.S.C. §
1325(a) (6) .

The court will sustain the trustee’s objection.

Schedules I and J

The debtor has not supported the plan by filing required attachments
regarding business income and expenses to Schedules I and J. Without
complete and current income and expense information the court and
the chapter 13 trustee are unable to determine whether the plan is
feasible or whether the plan has been proposed in good faith. See
11 U.S.C. § 1325¢(a) (3), (6).

Because the court finds the plan is not feasible as proposed it need
not consider the remaining objections raised by the Chapter 13
trustee.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 13 trustee’s objection to confirmation has been
presented to the court. Having considered the objection,
oppositions, responses and replies, if any, and having heard oral
argument presented at the hearing,
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IT IS ORDERED that the objection is sustained. The court denies
confirmation of the chapter 13 plan.

11. 23-22123-A-13 IN RE: MARTIN/MIMI MOSELEY
GB-2

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY CORNERSTONE
COMMUNITY BANK
8-10-2023 [21]

CATHERINE KING/ATTY. FOR DBT.
VALERY LOUMBER/ATTY. FOR MV.

Final Ruling

Matter: Objection to Confirmation of Chapter 13 Plan
Notice: Continued from September 12, 2023
Disposition: Overruled as moot

Order: Civil minute order

The hearing on the objection to confirmation by Cornerstone
Community Bank was continued to allow the objecting creditor to file
and serve a notice of continued hearing, to correct a defect in
service regarding the original objection.

The court has sustained the objection filed by the Chapter 13
trustee (DPC-1). Thus, the plan to which the creditor objects is no
longer before the court. The debtors must file and serve an amended
Chapter 13 plan. LBR 3015-1(d) (1).

The court will overrule the creditor’s objection as moot.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED that the objection to confirmation is overruled as
moot.
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12. 23-21724-A-13 IN RE: MARK/CYRIL SENORES
TLW-6

MOTTION TO CONFIRM PLAN
10-5-2023 [79]

TRACY WOOD/ATTY. FOR DBT.

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1); written opposition required
Disposition: Denied without prejudice

Order: Civil minute order

The motion requests confirmation of the Chapter 13 plan in this
case. See 11 U.S.C. §§ 1322, 1323, 1325; Fed. R. Bankr. P. 2002 (b);
LBR 3015-1(d) (1)-(2). The Chapter 13 trustee opposes the motion,
objecting to confirmation.

The motion will be denied for the following reasons.

SERVICE AND NOTICE

As of November 1, 2022, the court adopted Local Bankruptcy Rules
2002-3, 9036-1 and 7005-1 (requiring attorneys and trustees to use a
standardized Certificate of Service, EDC 7-005).

Use of Form EDC 7-005 is Mandatory

The service of pleadings and other documents in
adversary proceedings, contested matters in the
bankruptcy case, and all other proceedings in the
Eastern District of California Bankruptcy Court by
either attorneys, trustees, or other Registered
Electronic Filing System Users shall be documented
using the Official Certificate of Service Form (Form
EDC 007-005) adopted by this Court.

LBR 7005-1 (emphasis added) .

The form certificate of service is intended to allow parties to
memorialize service efficiently and accurately, and to aid the court
in ensuring sufficient service is achieved in each proceeding.
Pursuant to LBR 7005-1 use of Form EDC 7-005 is mandatory in this
matter. The debtors have failed to use Form EDC 7-005. Moreover,
the court notes that the certificate of service which was used is
attached to the motion to confirm. Motion, ECF Nos. 79, 82. This
violates LBR 9014-1(d) (4) which requires that the certificate of
service be filed as a separate document.

Dismissal of Action for Failure to Comply with Local Rules

Failure of counsel or of a party to comply with these
Rules, with the Federal Rules of Civil Procedure or
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the Federal Rules of Bankruptcy Procedure, or with any
order of the Court may be grounds for imposition of
any and all sanctions authorized by statute or rule or
within the inherent power of the Court, including,
without limitation, dismissal of any action, entry of
default, finding of contempt, imposition of monetary
sanctions or attorneys’ fees and costs, and other
lesser sanctions.

ILBR 1001-1(g) (emphasis added).

The debtor has failed to use Form EDC 7-005 in memorializing
service in this matter. Certificate of Service, ECF Nos. 79,
82. The motion will be denied without prejudice.

Notice

The movant did not provide a sufficient period of notice of the
hearing on the motion, or the time fixed for filing objections.
Federal Rule of Bankruptcy Procedure 2002 (a) (9) requires at least 21
days’ notice of the time fixed for filing objections to confirmation
of a plan. Federal Rule of Bankruptcy Procedure 2002 (b) requires no
less than 28 days’ notice of the hearing to consider confirmation of
a chapter 13 plan. To comply with both Federal Rule of Bankruptcy
Procedure 2002 (a) (9) and (b) (3) and Local Bankruptcy Rule 9014-

1(f) (1), creditors and parties in interest must be given at least 35

days’ notice of the motion. See LBR 3015-1(d) (1). Creditors and
parties in interest received less than 35 days’ notice mandated by
these rules. Only 33 days’ notice was provided.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

The debtor’s Motion to Confirm Chapter 13 Plan has been presented to
the court. Given the procedural deficiencies discussed by the court

in its ruling,

IT IS ORDERED that the motion is denied without prejudice.
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13. 23-22825-A-13 IN RE: KAREN JOHNSON
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
10-11-2023 [21]

PETER MACALUSO/ATTY. FOR DBT.

Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Continued to December 19, 2023, at 9:00 a.m.
Order: Civil minute order

The Chapter 13 trustee objects to confirmation of the debtor (s)
plan.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the trustee’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in trustee’s objection
to confirmation, state whether the issue is disputed or undisputed,
and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the trustee shall file and serve a reply,
if any, no later than December 5, 2023. The evidentiary record will
close after December 5, 2023. If the debtors do not timely file a
modified plan or a written response, this objection will be
sustained on the grounds stated in the objection without further
notice or hearing.
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14. 20-25127-A-13 IN RE: RYAN/KANDA HOTZE
DPC-2

MOTION TO DISMISS CASE
9-25-2023 [72]

BRUCE DWIGGINS/ATTY. FOR DBT.
Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: Unopposed

Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

CASE DISMISSAL

The chapter 13 trustee moves to dismiss this chapter 13 case for
delinquency in payments under the confirmed chapter 13 plan. For
the reasons stated in the motion, cause exists under § 1307 (c) (6) to
dismiss the case. Payments under the confirmed plan are delinquent
in the amount of $10,300.00 with a further payment of $3,000.00 due
October 25, 2023.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—
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11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted because of the delinquency

under the confirmed chapter 13 plan in this case. The court hereby
dismisses this case.

15. 23-22927-A-13 IN RE: HOWARD/MICHELE JOHNSON
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
10-11-2023  [22]

MELANIE TAVARE/ATTY. FOR DBT.

Final Ruling

Matter: Objection to Confirmation of Chapter 13 Plan
Notice: LBR 3015-1(c) (4); no written opposition required
Disposition: Overruled as moot

Order: Civil minute order

Chapter 13 debtors may modify the plan before confirmation. 11

U.S.C. § 1323 (a). If the debtor files a modification of the plan
under § 1323, the modified plan becomes the plan. 11 U.S.C.
§ 1323(b). Filing a modified plan renders moot any objection to

confirmation of the prior plan. The debtor has filed a modified
plan after this objection to confirmation was filed. The objection
will be overruled as moot.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:
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IT IS ORDERED that the objection to confirmation is overruled as
moot.

l6. 23-20730-A-13 IN RE: JEREMY BAILEY
BLG-3

MOTION TO CONFIRM PLAN
9-19-2023 [45]

CHAD JOHNSON/ATTY. FOR DBT.
Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: Third Amended Chapter 13 Plan, filed September 19, 2023
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks confirmation of the Third Amended Chapter 13 Plan,
ECF No. 49. The plan is supported by Schedules I and J filed, May
23, 2023, ECF No. 23. The Chapter 13 trustee has filed a non-
opposition to the motion, 57.

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.
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17. 23-23130-A-13 IN RE: PAUL-MATTHEW FERNANDES

ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-16-2023 [15]

THOMAS AMBERG/ATTY. FOR DBT.
I10/18/23 INSTALLMENT FEE PAID $79

Final Ruling

As the installment fee has been paid, the order to show cause is
discharged. The case will remain pending.

18. 22-23031-A-13 IN RE: ANDREW COLLIER
DPC-2

MOTION TO DISMISS CASE
9-20-2023 [46]

CANDACE BROOKS/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Withdrawn by moving party

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 23, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $6,824.00, with
two payments of $3,364.00 due prior to the hearing on this motion.

The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 50, 51, 52. The debtor’s
declaration states that the debtor has made 4 payments via TFS to
the Chapter 13 trustee as follows: 1) September 28, 2023, $3,304;
2) October 3, 2023, $$3,364; 3) October 3, 2023, $3,460; and October
18, 2023, $3,364. See Declaration, ECF No. 51. 1In addition to the
debtor’s declaration the debtor has submitted exhibits which show
the posting of the payments to TFS. Exhibit A, ECF NO. 52.

TRUSTEE REPLY - Fed. R. Civ. P. 41

On October 30, 2023, the trustee filed a timely request to dismiss
his motion under Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.
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Federal Rule of Civil Procedure 41 governs the circumstances where a
party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion
or objection may be withdrawn without a court order only if it has
not been opposed or by stipulation “signed by all parties who have
appeared.” Fed. R. Civ. P. 41(a) (1) (A). In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).

Here, the Chapter 13 trustee has signaled his abandonment of his
motion to dismiss. Neither the debtor(s), nor any creditor, has
expressed opposition to the withdrawal of the trustee’s motion. No
unfair prejudice will result from withdrawal of the motion and the
court will accede to the trustee’s request.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the motion to dismiss is withdrawn.

19. 23-21531-A-13 IN RE: BRIAN/ANDREA BARANCHULK
DPC-1

MOTION TO DISMISS CASE
9-20-2023 [21]

MARK SHMORGON/ATTY. FOR DBT.
Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: Unopposed

Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
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TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

CASE DISMISSAL

The chapter 13 trustee moves to dismiss this chapter 13 case for
delingquency in payments under the confirmed chapter 13 plan. For
the reasons stated in the motion, cause exists under § 1307 (c) (6) to
dismiss the case. Payments under the confirmed plan are delinquent
in the amount of $1,000.00 with two further payments of $500.00 due
prior to the hearing on this motion.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted because of the delinquency

under the confirmed chapter 13 plan in this case. The court hereby
dismisses this case.
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20. 19-24633-A-13 IN RE: MANUEL LOPEZ AND PAMELA CORREA LOPEZ
DPC-2

MOTION TO DISMISS CASE
9-20-2023 [79]

PETER MACALUSO/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by debtors
Disposition: Continued to December 5, 2023, at 9:00 a.m.
Order: Civil minute order

Opposition Due: October 24, 2023
Opposition Filed: October 24, 2023 - timely
Motion to Modify Plan Filed: October 24, 2023 - timely

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (1) and (6) as the debtor has failed to
make all payments due under the plan. The trustee contends that the
debtor is delinquent in the amount of $1,090.00, with two further
payments of $490.00 due prior to the date of the hearing on this
motion.

A modified plan has been timely filed and set for hearing in this
case. The scheduled hearing on the modification is December 5,
2023, at 9:00 a.m. The court will continue the hearing on this
motion to dismiss to coincide with the hearing on the plan
modification. If the modification is disapproved, and the motion to
dismiss has not been withdrawn or otherwise resolved, the court may
dismiss the case at the continued hearing.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the chapter 13 trustee’s motion to dismiss is
continued to December 5, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that if the trustee elects to oppose the
debtor’s motion to modify, then not later than 14 days prior to the
continued hearing date the trustee shall file a status report
updating this motion to dismiss. The status report shall provide a
concise list explaining the remaining issues in the motion to
dismiss and indicate the amount of any plan delinquency. The status
report shall be succinct and shall not consist of a cut and paste of
the opposition filed by the trustee in response to a motion to amend
or modify the debtor’s plan.
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21. 22-22935-A-13 IN RE: ANTON NEMTYSHKIN
KMM-2

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-6-2023 [66]

MARK SHMORGON/ATTY. FOR DBT.
KIRSTEN MARTINEZ/ATTY. FOR MV.
HARLEY-DAVIDSON CREDIT CORPORATION VS.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Denied as moot

Order: Civil minute order

Subject property: 2020 HARLEY-DAVIDSON FXST SOFTAIL STANDARD

Harley-Davidson Credit Corporation seeks an order for relief from
the automatic stay of 11 U.S.C. § 362(a). The motion will be denied
as moot.

MOOTNESS OF REQUEST FOR STAY RELIEF

Federal courts have no authority to decide moot questions.

Arizonans for Official English v. Arizona, 520 U.S. 43, 67-68, 72
(1997). “Mootness has been described as the doctrine of standing
set in a time frame: The requisite personal interest that must exist
at the commencement of the litigation (standing) must continue
throughout its existence (mootness).” Id. at 68 n.22 (quoting U.S.
Parole Comm’n v. Geraghty, 445 U.S. 388, 397 (1980)) (internal
quotation marks omitted).

The confirmed chapter 13 plan in this case provides for the movant’s
claim in Class 3. Class 3 secured claims are “secured claims
satisfied by the surrender of collateral.” Section 3.11(a) of the
plan provides: “Upon confirmation of the plan, the automatic stay of
11 U.S.C. § 362(a) and the co-debtor stay of 11 U.S.C. § 1301 (a) are

terminated to allow the holder of a Class 3 secured claim to
exercise its rights against its collateral . . . .”

Because the plan has been confirmed, the automatic stay has already
been modified to allow the moving party to exercise its rights
against its collateral. No effective relief can be awarded. The
movant’s personal interest in obtaining relief from the stay no
longer exists because the stay no longer affects its collateral.
The motion will be denied as moot.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

27


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22935
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663607&rpt=Docket&dcn=KMM-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663607&rpt=SecDocket&docno=66

Harley-Davidson Credit Corporation’s motion for relief from the
automatic stay has been presented to the court. Having considered
the motion, and having heard oral argument presented at the hearing,
if any,

IT IS ORDERED that the motion is denied as moot. No relief will be
awarded.

22. 23-22236-A-13 IN RE: STEVEN POWERS
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
10-6-2023 [28]

JIN KIM/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Continued to December 19, 2023, at 9:00 a.m.
Order: Civil minute order

The Chapter 13 trustee objects to confirmation of the debtor (s)
plan.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the trustee’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in trustee’s objection
to confirmation, state whether the issue is disputed or undisputed,
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and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the trustee shall file and serve a reply,
if any, no later than December 5, 2023. The evidentiary record will
close after December 5, 2023. If the debtors do not timely file a
modified plan or a written response, this objection will be
sustained on the grounds stated in the objection without further
notice or hearing.

23. 19-23338-A-13 IN RE: KEVIN/BRANDEE MCCANN
DPC-2

MOTION TO DISMISS CASE
9-20-2023 [52]

DAVID FOYIL/ATTY. FOR DBT.
RESPONSIVE PLEADING

Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 18, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delingquent in the amount of $1,095.00, with
two payments of $365.00 due prior to the date of the hearing on this
motion.

The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 56, 57, 58. The debtor’s
declaration states that she paid $1,460.00 on October 16, 2023, via
TFS. See Declaration, ECF No. 57.

The opposition does not fully resolve the grounds for dismissal. A
payment of $365.00 is still due on October 25, 2023. The Chapter 13
trustee shall be prepared to apprise the court of the status of plan
payments through October 25, 2023, at the hearing. If the payments
are not fully current the court will dismiss the case.
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11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this
case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307(c) (1), (6). The court hereby dismisses this case.
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24. 23-20238-A-13 IN RE: DAVID KIM AND JAE YONG MOON
WW-2

MOTION TO CONFIRM PLAN
9-21-2023 [52]

MARK WOLFF/ATTY. FOR DBT.

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1), non opposition filed by
trustee

Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: Second Amended Chapter 13 Plan, filed September 21, 2023
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks confirmation of the Second Amended Chapter 13 Plan,
ECF No. 55. The plan is supported by Schedules I and J filed,
September 21, 2023, ECF No. 57. The Chapter 13 trustee has filed a
non-opposition to the motion, 57.

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.
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25. 23-20838-A-13 IN RE: PAUL ROCCO
TBG-4

CONTINUED MOTION FOR COMPENSATION BY THE LAW OFFICE OF THE
BANKRUPTCY GROUP, P.C. FOR STEPHAN M. BROWN, DEBTORS
ATTORNEY (S)

8-3-2023 [71]

STEPHAN BROWN/ATTY. FOR DBT.
Final Ruling

Application: Allowance of Interim Compensation and Expense
Reimbursement

Notice: Continued from October 17, 2023

Disposition: Approved

Order: Civil minute order

Compensation: $7,873.64
Reimbursement of Expenses: $126.36

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f) (1) (B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 13 case, The Bankruptcy Group, P.C., has applied for
an allowance of interim compensation and reimbursement of expenses.
The application requests that the court allow compensation in the
reduced amount of $7,873.64 and reimbursement of expenses in the
amount of $126.36.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a debtor’s
attorney in a Chapter 13 case and “reimbursement for actual,
necessary expenses.” 11 U.S.C. § 330(a) (1), (4) (B). Reasonable
compensation is determined by considering all relevant factors. See
id. § 330(a) (3).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on an interim
basis. Such amounts shall be perfected, and may be adjusted, by a
final application for compensation and expenses, which shall be
filed prior to case closure.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:
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Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The Bankruptcy Group, P.C.’s application for allowance of interim
compensation and reimbursement of expenses has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on an interim basis.
The court allows interim compensation in the amount of $7,873.64 and
reimbursement of expenses in the amount of $126.36. The aggregate
allowed amount equals $8,000.00. As of the date of the application,
the applicant held a retainer in the amount of $2,000.00. The
amount of $6,000.00 shall be allowed as an administrative expense to
be paid through the plan, and the remainder of the allowed amounts,
if any, shall be paid from the retainer held by the applicant. The
applicant is authorized to draw on any retainer held.

IT IS FURTHER ORDERED that the fees and costs are allowed pursuant
to 11 U.S.C. § 331 as interim fees and costs, subject to final
review and allowance pursuant to 11 U.S.C. § 330. Such allowed
amounts shall be perfected, and may be adjusted, by a final
application for allowance of compensation and reimbursement of
expenses, which shall be filed prior to case closure.

IT IS FURTHER ORDERED that the trustee is authorized to pay the fees
allowed by this order from the available funds of the plan in a
manner consistent with the terms of the confirmed plan.

26. 23-20838-A-13 IN RE: PAUL ROCCO
TBG-5

MOTION TO CONFIRM PLAN
9-22-2023 [90]

STEPHAN BROWN/ATTY. FOR DBT.
Final Ruling
Motion: Confirm Chapter 13 Plan
Notice: LBR 3015-1(d) (1), 9014-1(f) (1); written opposition required
Disposition: Granted
Order: Prepared by the movant, approved by the trustee
Subject: Third Modified Chapter 13 Plan, filed September 22, 2023
DEFAULT OF RESPONDENT
Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written

opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). None has been
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filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks confirmation of the Third Modified Chapter 13 Plan,
ECF No. 92. The plan is supported by Schedules I and J filed, April
3, 2023, ECF No. 11. The Chapter 13 trustee has filed a non-
opposition to the motion, ECFEF No. 105.

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.

27. 23-22942-A-13 IN RE: ARIAN BARD
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-3-2023 [24]
DEBTOR DISMISSED: 10/18/23

Final Ruling

The case was dismissed on October 18, 2023, the order to show cause
is discharged as moot.

28. 23-22942-A-13 IN RE: ARIAN BARD
ALG-1

OBJECTION TO CONFIRMATION OF PLAN BY WILMINGTON SAVINGS FUND
SOCIETY, FSB
10-17-2023  [27]

ARNOLD GRAFF/ATTY. FOR MV.
DEBTOR DISMISSED: 10/18/23

Final Ruling

The case was dismissed on October 18, 2023, the objection is removed
from calendar as moot.
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29. 23-22345-A-13 IN RE: URIEL PIZANO
DPC-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P.
CUSICK
8-23-2023 [22]

PETER MACALUSO/ATTY. FOR DBT.
Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: Continued from September 26, 2023

Disposition: Sustained and confirmation denied

Order: Civil minute order

The hearing on the trustee’s objection to confirmation was continued
to allow the debtor(s) to file written opposition, if any, or to
file an amended plan. The debtor failed to oppose the objection and
failed to file an amended plan as ordered.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

PLAN FEASIBILITY

The proposed plan must be feasible. 11 U.S.C. § 1325(a) (6).
Feasibility is a “factual determination” as to the plan’s
“reasonable likelihood of success.” First Nat’l Bank of Boston V.
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1lst Cir. 1997).
The bankruptcy court needs to “be satisfied that the debtor has the
present as well as the future financial capacity to comply with the
terms of the plan.” Id. As one court summarized feasibility,
“Thus, a plan is not feasible and is not confirmable if a debtor’s
income will not support the plan’s proposed payments. In re Barnes,
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“"[Tlhe debtors showed no
disposable income with which to fund a plan.... [T]he debtors have
been unable to actually pay the amount projected ... to the
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001)
("“While the feasibility requirement is not rigorous ... the plan
proponent must, at minimum, demonstrate that the Debtor's income
exceeds expenses by an amount sufficient to make the payments
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr.
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527,
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13,
2009) .

Failure to Provide Income Information

The debtor has failed to provide the trustee with required income
tax returns under 11 U.S.C. § 521 (e) (2) (7). The tax returns are

35


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=23-22345
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=668741&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=668741&rpt=SecDocket&docno=22

essential to the trustee’s review of the proposed plan prior to the
meeting of creditors.

The trustee contends that the debtor provided incomplete tax returns
for the 2021 and 2022 tax years. Without the required schedules
attached to the returns they are of limited value in assessing the
debtor’s ability to perform the Chapter 13 plan.

The failure to provide complete tax returns makes it impossible for
the chapter 13 trustee to adequately assess the debtor’s ability to
perform the proposed plan. As such, the trustee cannot represent
that the plan, in his estimation is feasible, under 11 U.S.C. §
1325 (a) (6) .

The court finds the plan is not feasible under 11 U.S.C. §
1325(a) (6) . As such the court need not address the remaining
objections raised by the Chapter 13 trustee. The court will sustain
the trustee’s objection.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 13 trustee’s objection to confirmation has been
presented to the court. Having considered the objection,
oppositions, responses and replies, if any, and having heard oral
argument presented at the hearing,

IT IS ORDERED that the objection is sustained. The court denies
confirmation of the chapter 13 plan.

30. 20-21047-A-13 IN RE: PAUL DENNO AND SANDRA MURRAY
CK-5

MOTION TO VACATE DISMISSAL OF CASE
10-12-2023 [255]

CATHERINE KING/ATTY. FOR DBT.
DEBTORS DISMISSED: 10/10/2023

No Ruling
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31. 20-23749-A-13 IN RE: SCOTT DAVIS AND TRACY TANNER
DPC-4

MOTION TO DISMISS CASE
9-20-2023 [106]

CANDACE BROOKS/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.
RESPONSIVE PLEADING

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Withdrawn by moving party

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 23, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delingquent in the amount of $3,696.00, with
two payments of $3,696.00 due prior to the hearing on this motion.

The debtors filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 110, 111, 112. The debtor’s
declaration states that the debtors have tendered payments via TFS
to the Chapter 13 trustee as follows: 1) September 22, 2023,
$3,704.00; 2) October 10, 2023, $3,696.00; and 3) October 19, 2023,
$3,696.00. The debtors believe the plan payments are current with
these payments. See Declaration, ECF No. 112. Additionally, the
debtors submitted a printout from TFS evidencing the payments.
Exhibit A, ECF No. 111.

TRUSTEE REPLY - Fed. R. Civ. P. 41

On October 30, 2023, the trustee filed a timely request to dismiss
his motion under Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.

Federal Rule of Civil Procedure 41 governs the circumstances where a
party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion
or objection may be withdrawn without a court order only if it has
not been opposed or by stipulation “signed by all parties who have
appeared.” Fed. R. Civ. P. 41(a) (1) (A). 1In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).

Here, the Chapter 13 trustee has signaled his abandonment of his
motion to dismiss. Neither the debtor(s), nor any creditor, has

expressed opposition to the withdrawal of the trustee’s motion. No
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unfair prejudice will result from withdrawal of the motion and the
court will accede to the trustee’s request.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the motion to dismiss is withdrawn.

32. 23-21049-A-13 IN RE: CARLETON/STACIE HYATT
DPC-2

MOTION TO DISMISS CASE
9-25-2023 [59]

CATHERINE KING/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by debtors
Disposition: Continued to November 21, 2023, at 9:00 a.m.
Order: Civil minute order

Opposition Due: October 24, 2023
Opposition Filed: October 17, 2023 - timely
Motion to Modify Plan Filed: October 17, 2023 - timely

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (1) and (6). as the debtor has failed to
make all payments due under the plan.

A modified plan has been timely filed and set for hearing in this
case. The scheduled hearing on the modification is November 21,
2023, at 9:00 a.m. The court will continue the hearing on this
motion to dismiss to coincide with the hearing on the plan
modification. If the modification is disapproved, and the motion to
dismiss has not been withdrawn or otherwise resolved, the court may
dismiss the case at the continued hearing.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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IT IS ORDERED that the chapter 13 trustee’s motion to dismiss is
continued to November 21, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that if the trustee elects to oppose the
debtor’s motion to modify, then not later than 14 days prior to the
continued hearing date the trustee shall file a status report
updating this motion to dismiss. The status report shall provide a
concise list explaining the remaining issues in the motion to
dismiss and indicate the amount of any plan delinquency. The status
report shall be succinct and shall not consist of a cut and paste of
the opposition filed by the trustee in response to a motion to amend
or modify the debtor’s plan.

33. 23-23651-A-13 IN RE: LESLIE BAKER
MEV-1

MOTION TO EXTEND AUTOMATIC STAY
10-23-2023 [9]

MARC VOISENAT/ATTY. FOR DBT.
Tentative Ruling

Motion: Extend the Automatic Stay

Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. V.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

The debtor seeks an order extending the automatic stay under 11
U.S.C. § 362 (c) (3). The debtor’s previously filed Chapter 13 case
was dismissed on February 24, 2023, on the motion of the Chapter 13
trustee because plan payments were delinqgquent.

The debtor explains that the reason she was unable to sustain the
plan payments in the prior case was because she sustained damages to
her home from a fire. Consequently, the debtor had to pay the costs
of renting a home while repairs were made and pay duplicate
utilities. Additionally, the debtor was unable to pay the double
expenses because of a delay in payment by the insurance company for
fire damage repairs. Declaration of Leslie Allison Baker, ECF No.
11.

EXTENSION OF THE STAY
Upon request of a party in interest, the court may extend the

automatic stay where the debtor has had one previous bankruptcy case
that was pending within the l-year period prior to the filing of the
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current bankruptcy case but was dismissed. See 11 U.S.C. §

362 (c) (3) (B) . Procedurally, the automatic stay may be extended only
“after notice and a hearing completed before the expiration of the
30-day period” after the filing of the petition in the later case.
Id. (emphasis added). To extend the stay, the court must find that
the filing of the lIater case is in good faith as to the creditors to
be stayed, and the extension of the stay may be made subject to
conditions or limitations the court may impose. Id.

For the reasons stated in the motion and supporting papers, the
court finds that the filing of the current case is in good faith as
to the creditors to be stayed. The motion will be granted.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

A motion to extend the automatic stay has been presented to the
court in this case. Having considered the motion, oppositions,
responses and replies, if any, and having heard oral argument
presented at the hearing,

IT IS ORDERED that the motion is granted, and the automatic stay of
§ 362 (a) is extended in this case. The automatic stay shall remain
in effect to the extent provided by the Bankruptcy Code.

34. 20-21352-A-13 IN RE: BRETT TRAINA
DPC-3

MOTION TO DISMISS CASE
10-6-2023 [38]

SETH HANSON/ATTY. FOR DBT.

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Withdrawn by moving party

Order: Civil minute order

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $3,663.82 with
another payment of $2,386.99 due prior to the hearing on this
motion.
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The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 42, 43. The debtor’s declaration
states that the debtor made payment to the trustee on October 19,
2023, wvia TFS in the amount of $6,050.81. As such, the debtor
contends the plan payments are current. See Declaration, ECF No. 43.

TRUSTEE REPLY - Fed. R. Civ. P. 41

On October 27, 2023, the trustee filed a timely request to dismiss
his motion under Fed. R. Civ. P. 41; Fed. R. Bankr. P. 9014, 7041.

Federal Rule of Civil Procedure 41 governs the circumstances where a
party may withdraw a motion or objection. Fed. R. Civ. P. 41,
incorporated by Fed. R. Bankr. P. 7041, 9014 (c) (applying rule
dismissal of adversary proceedings to contested matters). A motion
or objection may be withdrawn without a court order only if it has
not been opposed or by stipulation “signed by all parties who have
appeared.” Fed. R. Civ. P. 41(a) (1) (A). In all other instances, a
motion or objection may be withdrawn “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a) (2).

Here, the Chapter 13 trustee has signaled his abandonment of his
motion to dismiss. Neither the debtor(s), nor any creditor, has
expressed opposition to the withdrawal of the trustee’s motion. No

unfair prejudice will result from withdrawal of the motion and the
court will accede to the trustee’s request.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

IT IS ORDERED that the motion to dismiss is withdrawn.
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35. 19-23653-A-13 IN RE: ROOSEVELT MCCLINTON
DPC-3

MOTION TO DISMISS CASE
9-25-2023 [70]

CHAD JOHNSON/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.
RESPONSIVE PLEADING

Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 16, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (1) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (1) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $3,735.00, with
two payments of $539.00 due prior to the hearing in this matter.

LBR 9014-1(£) (1) (B)

Opposition. Opposition, if any, to the granting of the
motion shall be in writing and shall be served and
filed with the Court by the responding party at least
fourteen (14) days preceding the date or continued
date of the hearing. Opposition shall be accompanied
by evidence establishing its factual allegations.
Without good cause, no party shall be heard in
opposition to a motion at oral argument if written
opposition to the motion has not been timely filed.
Failure of the responding party to timely file written
opposition may be deemed a waiver of any opposition to
the granting of the motion or may result in the
imposition of sanctions.

LBR 9014-1(f) (1) (B) (emphasis added).

The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor’s Counsel, ECF Nos. 74, 75. The
declaration states that the debtor sent the trustee a payment in the
amount of $3,500.00 and that it has posted to the trustee’s account.
See Declaration, ECF No. 75. The declaration further states that the
debtor will make the remaining payment prior to the hearing on the
motion.

However, the debtor failed to submit a declaration indicating that
he has made payments or that he can and will make the required
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additional payments before the hearing date. While counsel may
testify that he reviewed the trustee’s website and that payments
have posted, he may not testify whether the debtor can or will make
future payments to the trustee. Statements by counsel to this
effect are inadmissible hearsay. Fed. R. Evid. 802. Declarations
must be made by the appropriate party, which in this case is the
debtor. The court gives no weight to an opposition which fails to
provide sworn testimony by the party opposing the motion.

The opposition does not comply with LBR 9014-1(f) (1) (B). A
declaration by the debtor is required to prove several of the
contentions in the opposition and to provide additional relevant
information.

The opposition does not fully resolve the grounds for dismissal. A
delinquency still exists as of the date of the opposition. A
statement of intent to pay the delinquency on or before a future
date is not equivalent to cure of the delinquency. The court is
unable to deny the motion given the outstanding delinquency.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this
case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307 (c) (1). The court hereby dismisses this case.
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36. 22-23253-A-13 IN RE: LINDSAY HARRIS
DPC-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P.
CUSICK
2-2-2023 [40]

MARY TERRANELLA/ATTY. FOR DBT.
Final Ruling

Objection: Trustee Objection to Confirmation

Notice: Continued from

Disposition: Continued to January 30, 2024, at 9:00 a.m.
Order: Civil minute order

The Chapter 13 trustee’s objection to confirmation will be continued
to January 30, 2024, at 9:00 a.m. to coincide with additional
motions and objections which impact confirmation of the debtor’s
plan.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED that the objection is to January 30, 2024, at 9:00
a.m. No later than January 15, 2024, the Chapter 13 trustee shall
file a status report apprising the court of the status of plan
payments and the trustee’s position regarding confirmation of the
plan.

37. 23-22960-A-13 IN RE: LORRIE BARNES
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID CUSICK
10-17-2023  [23]

LE'ROY ROBERSON/ATTY. FOR DBT.
Final Ruling
Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required
Disposition: Continued to December 19, 2023, at 9:00 a.m.

Order: Civil minute order

The Chapter 13 trustee objects to confirmation of the debtor (s)
plan.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
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Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the trustee’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in trustee’s objection
to confirmation, state whether the issue is disputed or undisputed,
and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the trustee shall file and serve a reply,
if any, no later than December 5, 2023. The evidentiary record will
close after December 5, 2023. If the debtors do not timely file a
modified plan or a written response, this objection will be
sustained on the grounds stated in the objection without further
notice or hearing.

38. 23-22960-A-13 IN RE: LORRIE BARNES
KMM-1

OBJECTION TO CONFIRMATION OF PLAN BY FEDERAL HOME LOAN
MORTGAGE CORPORATION
9-29-2023 [19]

LE'ROY ROBERSON/ATTY. FOR DBT.
KIRSTEN MARTINEZ/ATTY. FOR MV.

Final Ruling

Objection: Creditor’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Continued to December 19, 2023, at 9:00 a.m.
Order: Civil minute order

Creditor, Federal Home Loan Mortgage Corporation, objects to
confirmation of the debtor(s) plan.
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Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the creditor’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in creditor’s objection
to confirmation, state whether the issue is disputed or undisputed,
and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the creditor shall file and serve a
reply, if any, no later than December 5, 2023. The evidentiary
record will close after December 5, 2023. If the debtors do not
timely file a modified plan or a written response, this objection
will be sustained on the grounds stated in the objection without
further notice or hearing.
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39. 20-22561-A-13 IN RE: JOHN/ALMA PADGETT
DPC-1

MOTION TO DISMISS CASE
9-25-2023 [25]

AUGUST BULLOCK/ATTY. FOR DBT.
Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: Unopposed

Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

CASE DISMISSAL

The chapter 13 trustee moves to dismiss this chapter 13 case for
delinquency in payments under the confirmed chapter 13 plan. For
the reasons stated in the motion, cause exists under § 1307 (c) (6) to
dismiss the case. Payments under the confirmed plan are delinquent
in the amount of $458.00 which represents the total amount due to
complete the plan.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.S.C. § 1307 (c).
The court finds that dismissal is in the best interests of the

creditors and the estate. This case has not been previously
converted from a chapter 7.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted because of the delinquency
under the confirmed chapter 13 plan in this case. The court hereby
dismisses this case.

40. 19-21063-A-13 IN RE: ANGELA BOOTH
DPC-4

MOTION TO DISMISS CASE
9-20-2023 [111]

ERIC SCHWAB/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Denied

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 24, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $1,095.00, with 2
payment (s) of $375.00 due prior to the date of the hearing on this
motion.

The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 115, 116. The debtor’s
declaration states that the debtor paid $1,845.00 to the trustee on
October 20, 2023, which brings the plan payment current. See
Declaration, ECF No. 115.

As the plan payments are current the court will deny the motion.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is denied.

41. 20-22267-A-13 IN RE: KEVIN NORMAN
DPC-7

MOTION TO DISMISS CASE
9-25-2023 [199]

MARY TERRANELLA/ATTY. FOR DBT.
Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 24, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delingquent in the amount of $5,682.00, with 2
payment (s) of $5,682.00 due before the hearing on this motion.

The court notes that at a hearing on a Motion for Relief From Stay
held on October 17, 2023, the Chapter 13 trustee’s counsel
represented to the court that payments under the plan were current
through September. Thus, it appears that only $5,682.00 is due
currently.

LBR 9014-1(f) (1) (B)

Opposition. Opposition, if any, to the granting of the
motion shall be in writing and shall be served and
filed with the Court by the responding party at least
fourteen (14) days preceding the date or continued
date of the hearing. Opposition shall be accompanied
by evidence establishing its factual allegations.
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Without good cause, no party shall be heard in
opposition to a motion at oral argument if written
opposition to the motion has not been timely filed.
Failure of the responding party to timely file written
opposition may be deemed a waiver of any opposition to
the granting of the motion or may result in the
imposition of sanctions.

LBR 9014-1(f) (1) (B) (emphasis added).

The debtor has filed a timely opposition which is accompanied by the
Declaration of Mary Ellen Terranella, debtor’s counsel. The
declaration states that “Mr. Norman indicated to me that the funds
were sent via Priority Express Mail to the Trustee's post office box
in Chicago, Illinois.” Declaration, 1:24-26, ECF No. 213.

In addition to the declaration the debtor submitted exhibits which
include a copy of the check and a mailing receipt.

Notably the debtor failed to submit a declaration indicating that he
mailed payments to the trustee, or authenticating the submitted
exhibits. While counsel may testify that the debtor provided copies
of documents to counsel, she may not testify whether the debtor
submitted payments to the trustee, or when the payments were
submitted. Statements by counsel to this effect are inadmissible
hearsay. Fed. R. Evid. 802. Declarations must be made by the
appropriate party, which in this case is the debtor. The court gives
no weight to an opposition which fails to provide sworn testimony by
the party opposing the motion.

The opposition does not comply with LBR 9014-1(f) (1) (B). A
declaration is required to prove the contentions in the opposition
and to provide additional relevant information.

The opposition does not fully resolve the grounds for dismissal.
Unless the Chapter 13 trustee confirms that the plan payments are
current the case will be dismissed.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.S.C. § 1307 (c).
The court finds that dismissal is in the best interests of the

creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this
case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307(c) (1), (6). The court hereby dismisses this case.

42. 23-21868-A-13 IN RE: JEREMY NAVA-SALINAS
MDM-5

MOTION TO CONFIRM PLAN
9-25-2023 [47]

MATTHEW METZGER/ATTY. FOR DBT.
Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1), non opposition filed by
trustee

Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: Second Amended Chapter 13 Plan, filed August 18, 2023
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks confirmation of the Second Amended Chapter 13 Plan,
ECF No. 30. The plan is supported by Schedules I and J filed, July
5, 2023, ECF No. 18. The Chapter 13 trustee filed a non-opposition
to the motion, 53.

51


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=23-21868
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=667889&rpt=Docket&dcn=MDM-5
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=667889&rpt=SecDocket&docno=47

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.

43. 23-20070-A-13 IN RE: BRYAN/BERBEL CONNEELY
DPC-1

MOTION TO DISMISS CASE
10-6-2023 [26]

SETH HANSON/ATTY. FOR DBT.
Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: Unopposed

Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

CASE DISMISSAL

The chapter 13 trustee moves to dismiss this chapter 13 case for
delinquency in payments under the confirmed chapter 13 plan. For
the reasons stated in the motion, cause exists under § 1307 (c) (6) to
dismiss the case. Payments under the confirmed plan are delinquent
in the amount of $6,360.08 with 1 payment(s) of $3,228.43 due prior
to the hearing on this motion.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
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trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted because of the delinquency
under the confirmed chapter 13 plan in this case. The court hereby
dismisses this case.

44, 23-22270-A-13 IN RE: GARY GILLIAM AND CARRIE NOAH-GILLIAM
DPC-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P.
CUSICK
8-30-2023 [22]

Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: Continued from September 26, 2023

Disposition: Sustained and confirmation denied

Order: Civil minute order

The hearing on the trustee’s objection to confirmation was continued
to allow the parties to augment the evidentiary record. The debtors
failed to file an amended plan or to oppose the objection as
ordered.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
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the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

PLAN FEASIBILITY

The proposed plan must be feasible. 11 U.S.C. § 1325(a) (6).
Feasibility is a “factual determination” as to the plan’s
“reasonable likelihood of success.” First Nat’l Bank of Boston v.
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1lst Cir. 1997).
The bankruptcy court needs to “be satisfied that the debtor has the
present as well as the future financial capacity to comply with the
terms of the plan.” Id. As one court summarized feasibility,
“Thus, a plan is not feasible and is not confirmable if a debtor’s
income will not support the plan’s proposed payments. In re Barnes,
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“"[T]lhe debtors showed no
disposable income with which to fund a plan.... [T]he debtors have
been unable to actually pay the amount projected ... to the
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001)
(“While the feasibility requirement is not rigorous ... the plan
proponent must, at minimum, demonstrate that the Debtor's income
exceeds expenses by an amount sufficient to make the payments
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr.
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527,
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13,
2009) .

Plan Delinquency

The trustee indicates that the plan payments are delinquent in the
amount of $3,110.72. The plan cannot be confirmed if the plan
payments are not current. Status Report, ECF No. 32.

SOCIAL SECURITY DOCUMENTATION

(b) Individual debtor's duty to provide documentation
(1) Personal identification

Every individual debtor shall bring to the meeting of
creditors under § 341:

(A) a picture identification issued by a governmental
unit, or other personal identifying information that
establishes the debtor's identity; and

(B) evidence of social-security number (s), or a
written statement that such documentation does not
exist.

Fed. R. Bankr. P. 4002 (emphasis added).

The debtor(s) failed to provide the required social security
information at the meeting of creditors. The court will sustain the
trustee’s objection.

The trustee reports that the debtors failed to provide the required

social security documentation at the continued meeting of creditors
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causing the trustee to continue the meeting once again. Status
Report, ECF No. 32.

The court finds the plan is not feasible and the at the debtors have
failed to comply with requirements of the Bankruptcy Code. 11
U.S.C. §§ 1325(a) (1), (6). Accordingly, the court will sustain the
trustee’s objection. The court need not reach the remaining
objections raised by the trustee.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 13 trustee’s objection to confirmation has been
presented to the court. Having considered the objection,
oppositions, responses and replies, if any, and having heard oral
argument presented at the hearing,

IT IS ORDERED that the objection is sustained. The court denies
confirmation of the chapter 13 plan.

45. 23-23071-A-13 IN RE: ROBIN IMFELD
CJK-1

OBJECTION TO CONFIRMATION OF PLAN BY MATRIX FINANCIAL
SERVICES CORPORATION
10-19-2023 [18]

MICHAEL HAYS/ATTY. FOR DBT.
CHRISTINA KHIL/ATTY. FOR MV.

Final Ruling

Objection: Creditor’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Continued to December 19, 2023, at 9:00 a.m.
Order: Civil minute order

Creditor, Matrix Financial Services Corporation, objects to
confirmation of the debtor(s) plan.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).
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The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the creditor’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in creditor’s objection
to confirmation, state whether the issue is disputed or undisputed,
and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the creditor shall file and serve a
reply, if any, no later than December 5, 2023. The evidentiary
record will close after December 5, 2023. If the debtors do not
timely file a modified plan or a written response, this objection
will be sustained on the grounds stated in the objection without
further notice or hearing.

46. 23-22072-A-13 IN RE: RODNEY ANDREWS
PGM-1

MOTION TO VALUE COLLATERAL OF PETER SCHLATTER
9-26-2023 [41]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

No Ruling
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47. 23-22072-A-13 IN RE: RODNEY ANDREWS
PGM-2

MOTION TO CONFIRM PLAN
9-26-2023 [46]

PETER MACALUSO/ATTY. FOR DBT.

*[Since posting its original rulings, the court has changed its
intended ruling on this matter] - See Debtor’s Reply Paragraph.

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1), written opposition filed by
the trustee and secured creditor

Disposition: Denied

Order: Civil minute order

The motion requests confirmation of the Chapter 13 plan in this
case. See 11 U.S.C. §§ 1322, 1323, 1325; Fed. R. Bankr. P. 2002 (b);
LBR 3015-1(d) (1)-(2). The Chapter 13 trustee opposes the motion,
objecting to confirmation. Creditor Peter Schlatter (Schlatter)
also opposes the motion.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

PLAN FEASIBILITY

The proposed plan must be feasible. 11 U.S.C. § 1325(a) (6).
Feasibility is a “factual determination” as to the plan’s
“reasonable likelihood of success.” First Nat’l Bank of Boston v.
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1lst Cir. 1997).
The bankruptcy court needs to “be satisfied that the debtor has the
present as well as the future financial capacity to comply with the
terms of the plan.” Id. As one court summarized feasibility,
“Thus, a plan is not feasible and is not confirmable if a debtor’s
income will not support the plan’s proposed payments. In re Barnes,
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“[T]lhe debtors showed no
disposable income with which to fund a plan.... [T]he debtors have
been unable to actually pay the amount projected ... to the
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001)
(“While the feasibility requirement is not rigorous ... the plan
proponent must, at minimum, demonstrate that the Debtor's income
exceeds expenses by an amount sufficient to make the payments
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr.
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527,
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13,
2009) .
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Schedules I and J

The debtor’s income is derived from the operation of Rodney Andrews
Consulting, a sole proprietorship. Amended Statement of Financial
Affairs, ECF No. 53. However, the debtor has not supported the plan
by filing the business attachment of income and expenses to the most
recently filed amended Schedules I and J, ECF No. 61.

Complete and accurate schedules, particularly those relating to the
business operation of a self-employed debtor, are part of the
debtor’s prima facie case for confirmation. This information is
required at the outset of the motion and not in response to the
trustee’s opposition to the motion to confirm. Without complete
fiscal information neither the court, the trustee, nor creditors can
adequately assess the feasibility of the proposed Chapter 13 plan.
The court finds the proposed plan is not feasible and will deny the
motion. 11 U.S.C. § 1325 (a) (6).

Failure to Disclose Stipulation with Creditor

The proposed plan does not adequately disclose the debtor’s
treatment of the claim of the Franchise Tax Board, Claim No. 5. The
secured claim is in the amount of $523,458.27. No monthly payment
to this creditor is specified in the proposed Chapter 13 Plan.
Chapter 13 Plan, ECF No. 48.

Section 3.10 of the plan calls for payment pursuant to a stipulation
with the claimant, however no stipulation has been filed with this
court. Id. Thus, the court cannot evaluate the payment of the claim
in the context of the plan, or in relation to the claim of Peter
Schlatter. Creditor Schlatter has opposed the motion contending that
the debtor’s treatment of the Franchise Tax Board claim is incorrect
given Schlatter’s deed of trust. Without reviewing the stipulation,
the court cannot determine if the treatment of the Schlatter claim
is appropriate.

The debtor has failed to meet his burden of proving the plan is
feasible under 11 U.S.C. § 1325(a) (6) as required. The court will
deny the motion.

REDUCTION OF COLLATERAL VALUE WITHOUT A MOTION

LBR 3015-1(i) provides that “[t]lhe hearing on a valuation motion
must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court
may deny confirmation of the plan.”

In this case, the plan proposes to reduce Schlatter’s Class 2
secured claim based on the value of the collateral securing such
claim. But the debtor has not yet obtained a favorable order on a
motion to determine the value of such collateral. Accordingly, the
court must deny confirmation of the plan.

The court notes that creditor Peter Schlatter opposes the debtor’s
motion to value collateral (PGM-1).

58



The court will deny the motion and need not reach the remaining
issues raised by the Chapter 13 trustee and creditor Schlatter.

*DEBTOR REPLY

On October 31, 2023, the debtor filed a reply, ECF No. 86. The
reply acknowledges that the proposed plan is not confirmable.
Accordingly, the court will deny the motion.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The debtor’s motion to confirm a chapter 13 plan has been presented
to the court. Having considered the motion together with papers
filed in support and opposition to it, and having heard the
arguments of counsel, if any, and good cause appearing, presented at
the hearing,

IT IS ORDERED that the motion is denied. The court denies
confirmation of the chapter 13 plan.

48 . 23-22972-A-13 IN RE: LISSETTE MUNOZ
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
10-11-2023 [15]

GEOFF WIGGS/ATTY. FOR DBT.
Final Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition
required

Disposition: Continued to December 19, 2023, at 9:00 a.m.
Order: Civil minute order

The Chapter 13 trustee objects to confirmation of the debtor (s)
plan.

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002 (b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).
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The court will continue the hearing on this objection to allow the
parties to augment the evidentiary record.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

IT IS ORDERED THAT the hearing on this objection will be continued
to December 19, 2023, at 9:00 a.m.

IT IS FURTHER ORDERED that unless this case is voluntarily converted
to chapter 7, dismissed, or the trustee’s objection to confirmation
is withdrawn, the debtor(s) shall file and serve a written response
to the objection not later than November 28, 2023. The response
shall specifically address each issue raised in trustee’s objection
to confirmation, state whether the issue is disputed or undisputed,
and include admissible evidence in support of the debtor’s position.
If the debtors elect to file a modified plan in lieu of filing a
response, then a modified plan shall be filed, served, and set for
hearing not later than November 28, 2023.

IT IS FURTHER ORDERED that the trustee shall file and serve a reply,
if any, no later than December 5, 2023. The evidentiary record will
close after December 5, 2023. If the debtors do not timely file a
modified plan or a written response, this objection will be

sustained on the grounds stated in the objection without further
notice or hearing.

49, 19-27775-A-13 IN RE: RANKIN LYMAN
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-19-2023 [1009]

PETER MACALUSO/ATTY. FOR DBT.

Final Ruling

As the fee has been paid in full, the order to show cause is
discharged. The case will remain pending.
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50. 19-27775-A-13 IN RE: RANKIN LYMAN
TEC-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-5-2023 [99]

PETER MACALUSO/ATTY. FOR DBT.
TIMOTHY CARY/ATTY. FOR MV.
CALIFORNIA AUTOMOBILE INSURANCE COMPANY VS.

Final Ruling

Motion: Stay Relief to Pursue State-Court Litigation

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted only to the extent specified in this ruling
Order: Civil minute order

Subject: Pending state-court litigation described in the motion

California Automobile Insurance Company seeks an order for relief
from the automatic stay of 11 U.S.C. § 362(a). Movant seeks to
proceed with state-court litigation in the Superior Court of
California for the County of San Joaquin bearing Case Number STK-CV-
UPI-2018-0005011. The complaint in the state-court litigation named
the debtor as a defendant in the action.

The Chapter 13 trustee does not oppose the motion, ECF No. 111.

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

STAY RELIEF

Section 362 (d) (1) authorizes stay relief for cause. Cause is
determined on a case-by-case basis and may include the existence of
litigation pending in a non-bankruptcy forum that should properly be
pursued. In re Tucson Estates, Inc., 912 F.2d 1162, 1169 (9th Cir.
1990) .

The Ninth Circuit Bankruptcy Appellate Panel has “agree[d] that the
Curtis factors are appropriate, nonexclusive, factors to consider in
deciding whether to grant relief from the automatic stay to allow
pending litigation to continue in another forum.” In re Kronemyer,
405 B.R. 915, 921 (B.A.P. 9th Cir. 2009).

These factors include: “ (1) whether relief would result in a partial

or complete resolution of the issues; (2) lack of any connection
with or interference with the bankruptcy case; (3) whether the other
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proceeding involves the debtor as a fiduciary; (4) whether a
specialized tribunal with the necessary expertise has been
established to hear the cause of action; (5) whether the debtor’s
insurer has assumed full responsibility for defending it; (6)
whether the action primarily involves third parties; (7) whether
litigation in another forum would prejudice the interests of other
creditors; (8) whether the judgment claim arising from the other
action is subject to equitable subordination; (9) whether movant’s
success in the other proceeding would result in a judicial lien
avoidable by the debtor; (10) the interests of judicial economy and
the expeditious and economical resolution of litigation; (11)
whether the parties are ready for trial in the other proceeding; and
(12) impact of the stay on the parties and the balance of harms.”
Sonnax Indus., Inc. v. TRI Component Prods. Corp. (In re Sonnax
Indus., Inc.), 907 F.2d 1280, 1286 (2nd Cir. 1990) (citing In re
Curtis, 40 B.R. 795, 799-800 (Bankr. D. Utah 1984)).

Courts may consider whichever factors are relevant to the particular

case. See id. (applying only four of the factors that were relevant
in the case). The decision whether to 1lift the stay is within the
court’s discretion. Id.

Having considered the motion’s well-pleaded facts, the court finds
cause to grant stay relief subject to the limitations described in
this ruling.

The moving party shall have relief from stay to pursue through
judgment the pending state-court litigation identified in the
motion. The moving party may also file post-judgment motions, and
appeals. But no bill of costs may be filed without leave of this
court, no attorney’s fees shall be sought or awarded, and no action
shall be taken to collect or enforce any judgment, except: (1) from
applicable insurance proceeds; or (2) by filing a proof of claim in
this court.

The motion will be granted to the extent specified herein, and the
stay of the order provided by Federal Rule of Bankruptcy Procedure
4001 (a) (3) will be waived. No other relief will be awarded.

VIOLATION OF LBR 9014-1(c)

The docket control number given for this matter violates the court’s
Local Rules, LBR 9014-1(c), regarding proper use of docket control
numbers. When using a docket control number, a party must use both
letters (usually initials of the attorney for the movant) and a
number. The numerical portion of the docket control number must be
“the number that is one number higher than the number of motions
previously filed by said attorney” in that particular case. LBR
9014-1(c) (3). Thus, a party may not use the same docket control
number on separate matters filed in the same case.

The docket control number used in this motion was used in two

previous motions for stay relief filed by the movant - ECF Nos. 65,
86.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

California Automobile Insurance Company’s motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT IS ORDERED that the motion is granted to the extent specified in
this order. The automatic stay is vacated to allow the movant to
pursue through judgment the pending state-court litigation described
in the motion. The movant may also file post-judgment motions and
appeals. But the movant shall not take any action to collect or
enforce any judgment, or pursue costs or attorney’s fees against the
debtor, except (1) from applicable insurance proceeds; or (2) by
filing a proof of claim in this case. The 1l4-day stay of the order
under Federal Rule of Bankruptcy Procedure 4001 (a) (3) is waived. No
other relief is awarded.

51. 23-20978-A-13 IN RE: SUZZETTEE LAWSON
BLG-4

MOTION FOR COMPENSATION FOR CHAD M JOHNSON, DEBTORS
ATTORNEY (S)
9-22-2023 [60]

CHAD JOHNSON/ATTY. FOR DBT.
Final Ruling

Application: Allowance of Interim Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f) (1); non opposition filed by trustee
Disposition: Approved

Order: Civil minute order

Compensation: $6,280.00
Reimbursement of Expenses: $83.76

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f) (1) (B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).
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COMPENSATION AND EXPENSES

In this Chapter 13 case, Chad M. Johnson has applied for an
allowance of interim compensation and reimbursement of expenses.
The application requests that the court allow compensation in the
amount of $6,280.00 and reimbursement of expenses in the amount of
$83.76.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a debtor’s
attorney in a Chapter 13 case and “reimbursement for actual,
necessary expenses.” 11 U.S.C. § 330(a) (1), (4) (B). Reasonable
compensation is determined by considering all relevant factors. See
id. § 330(a) (3).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on an interim
basis. Such amounts shall be perfected, and may be adjusted, by a
final application for compensation and expenses, which shall be
filed prior to case closure.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Chad M. Johnson’s application for allowance of interim compensation
and reimbursement of expenses has been presented to the court.
Having entered the default of respondent for failure to appear,
timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on an interim basis.
The court allows interim compensation in the amount of $6,280.00 and
reimbursement of expenses in the amount of $83.76. The aggregate
allowed amount equals $6,363.76. As of the date of the application,
the applicant held a retainer in the amount of $542.00. The amount
of $5,821.76 shall be allowed as an administrative expense to be
paid through the plan, and the remainder of the allowed amounts, if
any, shall be paid from the retainer held by the applicant. The
applicant is authorized to draw on any retainer held.

IT IS FURTHER ORDERED that the fees and costs are allowed pursuant
to 11 U.S.C. § 331 as interim fees and costs, subject to final
review and allowance pursuant to 11 U.S.C. § 330. Such allowed
amounts shall be perfected, and may be adjusted, by a final
application for allowance of compensation and reimbursement of
expenses, which shall be filed prior to case closure.

IT IS FURTHER ORDERED that the trustee is authorized to pay the fees

allowed by this order from the available funds of the plan in a
manner consistent with the terms of the confirmed plan.
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52. 23-23390-A-13 IN RE: AARON/REBECCA ULDALL
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-12-2023 [14]

ARETE KOSTOPOULOS/ATTY. FOR DBT.

Final Ruling

As the fee has been paid in full, the order to show cause is
discharged. The case will remain pending.

53. 22-20491-A-13 IN RE: MICHELLE PAILLET
TBG-5

MOTION TO MODIFY PLAN
9-13-2023 [98]

STEPHAN BROWN/ATTY. FOR DBT.
TRUSTEE NON-OPPOSITION

Final Ruling

Motion: Modify Chapter 13 Plan

Notice: LBR 3015-1(d) (2), 9014-1(f) (1); non opposition filed by the
trustee

Disposition: Granted

Order: Prepared by movant, approved by the trustee

Subject: Third Modified Chapter 13 Plan, filed September 13, 2023
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

The debtor seeks approval of the proposed modified Chapter 13 Plan.
The plan is supported by Schedules I and J filed on June 23, 2023,
ECF No. 59. The Chapter 13 trustee has filed a non-opposition to
the motion, ECF No. 106.

CHAPTER 13 PLAN MODIFICATION

Chapter 13 plan modification is governed by 11 U.S.C. §§ 1322, 1323,
1325, 1329 and by Federal Rules of Bankruptcy Procedure 2002 (a) (5)

and 3015 (g) and Local Bankruptcy Rule 3015-1. “[T]he only limits on
modification are those set forth in the language of the Code itself,
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coupled with the bankruptcy judge’s discretion and good judgment in
reviewing the motion to modify.” In re Powers, 202 B.R. 618, 622
(B.A.P. 9th Cir. 1996).

Chapter 13 debtors seeking plan modification have the burden of
proving that all requirements of § 1322 (a) and (b) and § 1325 (a)
have been met. See 11 U.S.C. §§ 1322(a)-(b), 1325(a), 1329(b) (1);
see also In re Powers, 202 B.R. at 622 (“[Section] 1329 (b) (1)
protects the parties from unwarranted modification motions by
ensuring that the proposed modifications satisfy the same standards
as required of the initial plan.”); see also In re Barnes, 32 F.3d
405, 407 (9th Cir. 1994); In re Andrews, 49 F.3d 1404, 1408 (9th
Cir. 1995).

The court finds that the debtor has sustained this burden of proof.
The court will grant the motion and approve the modification.

54. 21-22195-A-13 IN RE: OKHARINA HOLMES
DPC-3

MOTION TO DISMISS CASE
9-25-2023 [67]

CANDACE BROOKS/ATTY. FOR DBT.
RESPONSIVE PLEADING

Tentative Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f) (1); written opposition filed by the debtor
Disposition: Granted

Order: Civil minute order

Opposition Due: October 24, 2023

Opposition Filed: October 23, 2023 - timely
Cause: 11 U.S.C. § 1307 (c) (6) - Plan Delinquency
Best Interests of Creditors/Estate: Dismiss

The chapter 13 trustee moves to dismiss this case, asserting that
cause exists under § 1307 (c) (6) as the debtor has failed to make all
payments due under the confirmed plan. The trustee contends that
the plan payments are delinquent in the amount of $3,852.64, with 2
payment (s) of $3,855.88 due before the hearing on this motion.

The debtor has filed a timely opposition which is accompanied by the
Declaration of the Debtor, ECF Nos. 71, 72, 73. The debtor’s
declaration states that the debtor has paid the trustee via TFS as
follows: 1) October 2, 2023, $3,855.88; and 2) October 16, 2023,
$3,855.88. The debtor further stated that on November 2, 2023, that
she will pay $3,855.88 which will bring the plan payment current.
See Declaration, ECF No. 72. In addition to the declaration the
debtor has submitted an exhibit showing payments posted to TFS.
Exhibit A, ECF No. 73.
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The opposition does not fully resolve the grounds for dismissal. A
delinquency still exists as of the date of the opposition. A
statement of intent to pay the delinquency on or before a future
date is not equivalent to cure of the delinquency. The court is
unable to deny the motion given the outstanding delinquency.

11 U.s.C. § 1307 (c)

Except as provided in subsection (f) of this section,
on request of a party in interest or the United States
trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under
chapter 7 of this title, or may dismiss a case under
this chapter, whichever is in the best interests of
creditors and the estate, for cause, including—

11 U.s.C. § 1307 (c).

The court finds that dismissal is in the best interests of the
creditors and the estate. This case has not been previously
converted from a chapter 7. The court will dismiss the case.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The trustee’s motion to dismiss has been presented to the court.
Having considered the motion, the opposition, responses, and oral
argument at the hearing, if any, and good cause appearing,

IT IS ORDERED that the motion is granted. The debtor has failed to
make all payments due under the confirmed chapter 13 plan in this

case. Delinquency constitutes cause to dismiss this case. 11 U.S.C.
§ 1307(c) (1), (6). The court hereby dismisses this case.

55. 23-22596-A-13 IN RE: CHARNEL JAMES
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-10-2023 [47]
10/12/23 INSTALLMENT FEE PAID $78
Final Ruling
This case was dismissed on October 27, 2023. Accordingly, the
motion for stay relief will be removed from the calendar as moot.

No appearances are required.
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56. 23-22596-A-13 IN RE: CHARNEL JAMES
CAS-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
9-19-2023 [27]

CHERYL SKIGIN/ATTY. FOR MV.
BRIDGECREST CREDIT COMPANY, LLC VS.; TRUSTEE NON-OPPOSITION

Final Ruling
This case was dismissed on October 27, 2023. Accordingly, the

motion for stay relief will be removed from the calendar as moot.
No appearances are required.

57. 21-21297-A-13 IN RE: RONALD/TERRY BERT
DPC-1

MOTION TO DISMISS CASE
9-20-2023 [35]

MICHAEL HAYS/ATTY. FOR DBT.
RESPONSIVE PLEADING

*[Since posting its original rulings, the court has changed its
intended ruling on this matter].

No Ruling

58. 23-21999-A-13  IN RE: ROBERT BROWN
UST-1
MOTION TO EXTEND DEADLINE TO FILE A COMPLAINT OBJECTING TO
DISCHARGE OF THE DEBTOR AND/OR MOTION TO EXTEND TIME TO FILE
A MOTION TO DISMISS CASE UNDER SEC. 707 (B)
9-14-2023 [16]

LEO SPANOS/ATTY. FOR DBT.
JASON BLUMBERG/ATTY. FOR MV.

No Ruling
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59. 23-23760-A-13 IN RE: ISIAH LEWIS
MJR-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-24-2023 [11]

MARK ROMEO/ATTY. FOR MV.
BUCKLEY REAL ESTATE, INC. VS.

No Ruling

60. 23-23664-A-13 IN RE: JEFFREY/LAURIE SWENSON
FF-3

MOTION TO EXTEND AUTOMATIC STAY O.S.T.
11-1-2023  [23]

GARY FRALEY/ATTY. FOR DBT.

No Ruling
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