
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

October 29, 2019 at 2:00 p.m.

1. 19-26304-C-13 LUCIAN FREIRE MOTION TO EXTEND AUTOMATIC 
MET-1 Mary Ellen Terranella STAY

10-11-19 [8]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, and Office of the United States Trustee on October 11, 2019.  By the
court’s calculation, 18 days’ notice was provided.  14 days’ notice is required.

The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offer opposition to the motion, the court will
set a briefing schedule and a final hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the motion.  At the hearing, ------
---------------------------.

The Motion to Extend the Automatic Stay is denied.

Lucian Anthony Freire (“Debtor”) seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(a) extended beyond thirty days in this case. The Motion presupposes that 11 U.S.C.
§ 362(c)(3) is applicable. 
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That provision of the Bankruptcy Code provides the following:

if a single or joint case is filed by or against a debtor who is an individual in a case
under chapter 7, 11, or 13, and if a single or joint case of the debtor was pending
within the preceding 1-year period but was dismissed, other than a case refiled
under a chapter other than chapter 7 after dismissal under section 707(b)—

the stay under subsection (a) with respect to any action taken
with respect to a debt or property securing such debt or with
respect to any lease shall terminate with respect to the debtor
on the 30th day after the filing of the later case;

11 U.S.C. § 362(c)(3)(emphasis added). 

Debtor’s Motion states that a prior case, No. 16-23723, was completed. In fact, that case is
still pending and has not yet been closed. Furthermore, there is no motion pending in that case to suggest
dismissal is impending. 

Without that prior case having been dismissed, 11 U.S.C. § 362(c)(3) does not apply.
Therefore, the Motion is denied.  

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Extend the Automatic Stay filed by Lucian Anthony
Freire (“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice. 
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2. 17-26322-C-13 EDWARD/NELLY SPRINGER MOTION TO REFINANCE
CYB-1 Candace Brooks 10-15-19 [33]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, creditors, parties requesting special notice, and Office of the United States
Trustee on October 15, 2019.  By the court’s calculation, 14 days’ notice was provided.  14 days’ notice
is required.

The Motion to Incur Debt was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the motion, the court will set a
briefing schedule and a final hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the motion.  At the hearing, ------
---------------------------.

The Motion to Incur Debt is granted.

The Debtors, Edward E. Springer and Nelly C. Springer (“Debtor”) seek permission to
refinance real property commonly known as 2356 Carlsbad Avenue, Sacramento, California, with a total
principal amount of $286,426.00. The proposed loan provides for payments of $1,974 for years 1–11 and
$1,794 for years 12–25, with a fixed interest rate of 3.75%.

The Chapter 13 Trustee, David Cusick (“Trustee”), filed a Response indicating non-
opposition on October 22, 2019. Dckt. 38.  

A motion to incur debt is governed by Federal Rule of Bankruptcy Procedure 4001(c). In re
Gonzales, No. 08-00719, 2009 WL 1939850, at *1 (Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c)
requires that the motion list or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing limits, and borrowing conditions.” 
FED. R. BANKR. P. 4001(c)(1)(B).  Moreover, a copy of the agreement must be provided to the court. Id.
at 4001(c)(1)(A).  The court must know the details of the collateral as well as the financing agreement to
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adequately review post-confirmation financing agreements. In re Clemons, 358 B.R. 714, 716 (Bankr.
W.D. Ky. 2007).

The court finds that the proposed credit, based on the unique facts and circumstances of this
case, is reasonable.  There being no opposition from any party in interest and the terms being reasonable,
the Motion is granted.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Incur Debt filed by Edward E. Springer and Nelly C.
Springer (“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and Edward E. Springer
and Nelly C. Springer are authorized to incur debt pursuant to the terms of the
agreement, Exhibit A , Dckt. 36.
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3. 19-22531-C-13 PATRICIA NELSON MOTION TO MODIFY PLAN
SMJ-2 Scott Johnson 9-20-19 [44]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, creditors, parties requesting special notice, and Office of the United States
Trustee on September 20, 2019.  By the court’s calculation, 39 days’ notice was provided.  35 days’
notice is required. FED. R. BANKR. P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL

BANKR. R. 3015-1(d)(2) (requiring fourteen days’ notice for written opposition).

The Motion to Confirm the Modified Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995)
(upholding a court ruling based upon a local rule construing a party’s failure to file opposition as consent
to grant a motion).  Opposition having been filed, the court will address the merits of the motion at the
hearing.  If it appears at the hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is denied.

The debtor, Patricia Margaret Nelson (“Debtor”) seeks confirmation of the Modified Plan to
cure a delinquency in plan payments. Declaration, Dckt. 48.  The Modified Plan provides for payments
of $3,400.00 through September 2019, payments of $1,730.00 thereafter for 55 months, and a 10 percent
dividend to unsecured claims totaling $86,918.13. Modified Plan, Dckt. 46.  11 U.S.C. § 1329 permits a
debtor to modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on October 11, 2019.
Dckt. 52. The Trustee opposes the Motion bases on Debtor’s failure to serve the IRS properly, and based
on use of an outdated plan form. 

DISCUSSION 

Trustee argues that the Plan is based upon a plan form that is no longer effective now that the
court has adopted a new plan form as of November 9, 2018.  The Plan is based on a prior plan form,
which is a violation of Federal Rule of Bankruptcy Procedure 3015.1 and General Order 18-03.
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The Trustee also argues the Debtor did not serve the IRS properly. Federal Rule of
Bankruptcy Procedure 2002(a)(5) provides that notice must be given as to the time fixed to accept or
reject a proposed modification of a plan. Subsection (g)(1) of the Rule provides that notices shall be
addressed as such entity or an authorized agent has directed in its last request filed in the particular case,
but also that a proof of claim designated address constitutes a request to mail notices to that address. 

Here, notice was sent at the address the IRS designated for notice. Dckt. 49; Proof of Claim,
No. 5. Therefore, notice was proper. 

However, as discussed, the Debtor used the wrong plan form. The Motion is denied and the
plan is not confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the
debtor, Patricia Margaret Nelson (“Debtor”) having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied.
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4. 19-24949-C-13 AARON/JESSICA MEAUX OBJECTION TO CONFIRMATION OF
DPC-1 Ted Greene PLAN BY DAVID P. CUSICK

9-23-19 [27]
THRU #5

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor and Debtor’s Attorney on September 23, 2019.  By the court’s calculation,
36 days’ notice was provided.  14 days’ notice is required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the
basis that:

A. Debtor failed to appear at the Meeting of Creditors on September 19,
2019. 

B. The plan relies on valuing the secured claims of (1) Consumer Portfolio
Services and (2) Purchasing Power. 

C. Debtor did not list all prior bankruptcy filings, including Case Nos. 18-
24959 and 19-24423. 
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D. Debtors reside in separate households and should file a Schedule J–2. 

E. The plan does not specify how the Debtor’s attorney is to be paid. 

F. A payment will come due September 23, 2019. 

DISCUSSION

Debtor did not appear at the Meeting of Creditors held pursuant to 11 U.S.C. § 341. 
Appearance is mandatory. See 11 U.S.C. § 343.  Attempting to confirm a plan while failing to appear
and be questioned by the Chapter 13 Trustee and any creditors who appear represents a failure to
cooperate. See 11 U.S.C. § 521(a)(3).  That is cause to deny confirmation. 11 U.S.C. § 1325(a)(1).

Additionally, several issues demonstrate the plan is not feasible, including failure to file a
motion to value secured claims (which the plan relies on), failure to specify how Debtor’s counsel is to
be paid, failure to list prior bankruptcy filings, and failure to clearly show (by filing a Schedule J–2)
what the Debtor’s necessary expenses are. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained,
and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.
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5. 19-24949-C-13 AARON/JESSICA MEAUX OBJECTION TO CONFIRMATION OF
GB-1 Ted Greene PLAN BY CONSUMER PORTFOLIO

SERVICES
9-4-19 [20]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee
on September 4, 2019.  By the court’s calculation, 55 days’ notice was provided.  14 days’ notice is
required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The Objection to Confirmation of Plan is sustained.

Consumer Portfolio Services (“Creditor”) holding a secured claim opposes confirmation of
the Plan on the basis that the Chapter 13 Plan seeks to value its secured claim at an amount lower than
the value of its collateral, and because the Plan proposes interest of 0%.

DISCUSSION 

Here, Creditor argues the plan seeks to value its secured claim at an amount lower than the
value of its collateral. Debtor has not filed a motion seeking to value Creditor’s secured claim.
Therefore, notwithstanding what the secured claim may eventually be valued at, the plan is not feasible.
11 U.S.C. § 1325(a)(6).
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Additionally, Creditor argues that this interest rate is outside the limits authorized by the
Supreme Court in Till v. SCS Credit Corp., 541 U.S. 465 (2004).  In Till, a plurality of the Court
supported the “formula approach” for fixing post-petition interest rates. Id.  Courts in this district have
interpreted Till to require the use of the formula approach. See In re Cachu, 321 B.R. 716 (Bankr. E.D.
Cal. 2005); see also Bank of Montreal v. Official Comm. of Unsecured Creditors (In re American
Homepatient, Inc.), 420 F.3d 559, 566 (6th Cir. 2005) (Till treated as a decision of the Court).  Even
before Till, the Ninth Circuit had a preference for the formula approach. See Cachu, 321 B.R. at 719
(citing In re Fowler, 903 F.2d 694 (9th Cir. 1990)).

The court agrees with the court in Cachu that the correct valuation of the interest rate is the
prime rate in effect at the commencement of this case plus a risk adjustment.  The Plan provides for 0%
interest and cannot be confirmed. See 11 U.S.C. § 1325(a)(5)(B)(ii).

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained,
and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by Consumer Portfolio
Services (“Creditor”) holding a secured claim having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.
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6. 19-24051-C-13 ERIC/ROSALIA FUEGA MOTION TO CONFIRM PLAN
JSO-2 Jeffrey Ogilvie 9-19-19 [29]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, creditors, parties requesting special notice, and Office of the United States
Trustee on September 19, 2019.  By the court’s calculation, 40 days’ notice was provided.  35 days’
notice is required. FED. R. BANKR. P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995)
(upholding a court ruling based upon a local rule construing a party’s failure to file opposition as consent
to grant a motion).  Opposition having been filed, the court will address the merits of the motion at the
hearing.  If it appears at the hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is granted.

The debtor, Eric Ali'i Fuega and Rosalia Theresa Inez Fuega (“Debtor”), seek confirmation of
the Amended Plan.  The Amended Plan provides for payments of $3,584.30 for 60 months, and a 35
percent dividend on unsecured claims totaling $132,533. Amended Plan, Dckt. 31.  11 U.S.C. § 1323
permits a debtor to amend a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on October 11, 2019.
Dckt. 45. Trustee opposes confirmation on the basis that the plan relies on a Motion To Value secured
claim. Trustee also notes a payment will come due before the hearing. 

DISCUSSION

A review of the docket shows the court granted Debtor’s Motion To Value (Dckt. 24), after a
hearing on October 22, 2019. 
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Therefore, the Amended Plan complies with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is
confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by the
debtor, Eric Ali'i Fuega and Rosalia Theresa Inez Fuega (“Debtor”) having been
presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Objection is overruled, and Eric Ali'i Fuega
and Rosalia Theresa Inez Fuega ’s (“Debtor”) Chapter 13 Plan filed on September
19, 2019, is confirmed.  Counsel for Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the Chapter 13
Trustee for approval as to form, and if so approved, the Chapter 13 Trustee will
submit the proposed order to the court.
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7. 19-25086-C-13 THUAN TRAN OBJECTION TO CONFIRMATION OF
DPC-1 Anh Nguyen PLAN BY DAVID P. CUSICK

10-2-19 [15]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor and Debtor’s Attorney on October 2, 2019.  By the court’s calculation, 27 days’
notice was provided.  14 days’ notice is required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the
basis that:

A. The debtor, Thuan Tan Tran (“Debtor”), is delinquent $350 in plan
payments. 

B. The plan proposes paying $22,351.60, which at the current proposed
payment of $350 would take 68 months to complete. 

DISCUSSION

The Chapter 13 Trustee asserts that Debtor is $350.00 delinquent in plan payments, which
represents one month of the plan payment.  Before the hearing, another plan payment will be due.   
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Delinquency indicates that the Plan is not feasible and is reason to deny confirmation. See 11 U.S.C.
§ 1325(a)(6). 

Debtor is in material default under the Plan because the Plan will complete in more than the
permitted sixty months.  The Plan proposes paying $22,351.60, which at the current proposed payment
of $350 would take 68 months to complete.   The Plan exceeds the maximum sixty months allowed
under 11 U.S.C. § 1322(d). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained,
and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.
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8. 19-25090-C-13 KIMBERLY PETERS OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

10-2-19 [28]
THRU #9

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor and Debtor’s Attorney on October 2, 2019.  By the court’s calculation, 27 days’
notice was provided.  14 days’ notice is required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”),  opposes confirmation of the Plan on the
basis that:

A. The plan relies on valuing certain secured claims, but no valuation
motions have been filed. 

B. Debtor admitted at the Meeting of Creditors to incurring a roof repair
expense in the amount of $8,000 or $10,000, but lists no debt on
Debtor’s Schedules. 

C. Debtor lists the claims of Golden 1 Credit Union and Wells Fargo Dealer
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Services. However, claims are secured by vehicles which Debtor does
not own. 

D. Debtor currently states she is unemployed, but admitted at the Meeting
of Creditors that she will start working a full-time job in October. 

DISCUSSION

The present Chapter 13 Plan is deficient in several respects. First, a review of the Official
Claims Registry in this case shows that several secured claims were left out entirely. Other debts, like a
debt for roof repair, were not listed. This suggests claims will be greater than currently stated, and that
the plan is therefore not feasible. 11 U.S.C. § 1325(a)(6). 

Additionally, Debtor has admitted she will soon see a significant increase in income.
Therefore, the current plan is not her best efforts and is not confirmable. 11 U.S.C. § 1322(b). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained,
and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.
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9. 19-25090-C-13 KIMBERLY PETERS OBJECTION TO CONFIRMATION OF
STH-1 Peter Macaluso PLAN BY MORGAN STANLEY

MORTGAGE CAPITAL HOLDINGS LLC
10-2-19 [32]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee
on October 2, 2019.  By the court’s calculation, 27 days’ notice was provided.  14 days’ notice is
required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The Objection to Confirmation of Plan is sustained.

Morgan Stanley Mortgage Capital Holdings LLC opposes confirmation on the basis that the
Plan fails to provide for its secured claim or prepetition arrearages. 

Creditor’s argument is well-taken. Creditor asserts a claim of f $147,321.18, including
arrearage in the amount of $90,127.74, in this case.  Debtor’s Schedule D does not list Creditor’s claim.

Creditor alleges that the Plan is not feasible and violates 11 U.S.C. § 1322(b)(2) because it
contains no provision for payment of Creditor’s matured obligation, which is secured by Debtor’s
residence. See 11 U.S.C. § 1325(a)(6).
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11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the mandatory
provisions of a plan.  It requires only that a debtor adequately fund a plan with future earnings or other
future income that is paid over to the Chapter 13 Trustee (11 U.S.C. § 1322(a)(1)), provide for payment
in full of priority claims (11 U.S.C. § 1322(a)(2) & (4)), and provide the same treatment for each claim
in a particular class (11 U.S.C. § 1322(a)(3)).  Nothing in § 1322(a) compels a debtor to propose a plan
that provides for a secured claim, however.

11 U.S.C. § 1322(b) specifies the provisions that a plan may include at the option of the
debtor.  With reference to secured claims, the debtor may not modify a home loan but may modify other
secured claims (11 U.S.C. § 1322(b)(2)), cure any default on a secured claim—including a home
loan—(11 U.S.C. § 1322(b)(3)), and maintain ongoing contract installment payments while curing a pre-
petition default (11 U.S.C. § 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives the debtor three
options:

A. Provide a treatment that the debtor and creditor agree to (11 U.S.C.
§ 1325(a)(5)(A)),

B. Provide for payment in full of the entire claim if the claim is modified or
will mature by its terms during the term of the Plan (11 U.S.C.
§ 1325(a)(5)(B)), or

C. Surrender the collateral for the claim to the creditor (11 U.S.C.
§ 1325(a)(5)(C)).

Those three possibilities are relevant only if the plan provides for the secured claim, though.

When a plan does not provide for a secured claim, the remedy is not denial of confirmation. 
Instead, the claimholder may seek termination of the automatic stay so that it may repossess or foreclose
upon its collateral.  The absence of a plan provision is good evidence that the collateral for the claim is
not necessary for the debtor’s rehabilitation and that the claim will not be paid.  This is cause for relief
from the automatic stay. See 11 U.S.C. § 362(d)(1).

Notwithstanding the absence of a requirement in 11 U.S.C. § 1322(a) that a plan provide for
a secured claim, the fact that this Plan does not provide for respondent Creditor’s secured claim raises
doubts about the Plan’s feasibility. See 11 U.S.C. § 1325(a)(6).  That is reason to deny confirmation.
 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained,
and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by Morgan Stanley Mortgage
Capital Holdings LLC  (“Creditor”) holding a secured claim having been
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presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

10. 19-23791-C-13 SVETLANA TKACHUK MOTION TO CONFIRM PLAN
MS-1 Mark Shmorgon 8-19-19 [43]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, creditors, parties requesting special notice, and Office of the United States
Trustee on August 19, 2019.  By the court’s calculation, 71 days’ notice was provided.  35 days’ notice
is required. FED. R. BANKR. P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995)
(upholding a court ruling based upon a local rule construing a party’s failure to file opposition as consent
to grant a motion).  Opposition having been filed, the court will address the merits of the motion at the
hearing.  If it appears at the hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is denied.

The debtor, Svetlana Tkachuk (“Debtor”), seeks confirmation of the Amended Plan.  The
Amended Plan provides for payments of $0.00 for 2 months, $2,020.00 for 58 months, and a 0 percent
dividend on claims totaling $117,928.60. Amended Plan, Dckt. 44.  11 U.S.C. § 1323 permits a debtor to
amend a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on September 16,

October 29, 2019 at 2:00 p.m.
Page 19 of 35

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-23791
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=630156&rpt=Docket&dcn=MS-1
http://appsd.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=19-23791&rpt=SecDocket&docno=43


2019. Dckt. 55. The Trustee opposes confirmation on the basis that the “Ensminger Provision” includes
terms not traditionally approved by the court. Trustee includes the standard “Ensminger Provision”
language his Opposition, but does not identify what terms he believes are atypical or problematic. 

DISCUSSION

Trustee opposes the Amended Plan on the grounds it may not comply with the court’s
“Ensminger Provision” requirements. However, the Trustee does not identify specific concerns.  As
addressed by the supreme Court in United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 130 S. Ct.
1367, 1381 n.14 (2010), the court has an obligation to insure that it correctly follows the law.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the mandatory
provisions of a plan.  It requires only that a debtor adequately fund a plan with future earnings or other
future income that is paid over to Trustee (11 U.S.C. § 1322(a)(1)), provide for payment in full of
priority claims (11 U.S.C. § 1322(a)(2) & (4)), and provide the same treatment for each claim in a
particular class (11 U.S.C. § 1322(a)(3)).  Nothing in § 1322(a) compels a debtor to propose a plan that
provides for a secured claim, however.

As this court has previously held and numerous creditors have successfully navigated, a
debtor may provide adequate protection payments while a creditor is held at bay from foreclosing on
property (usually the debtor’s home).  Congress expressly provides for the court to specify the necessary
adequate protection to be afforded a creditor.  11 U.S.C. § 361.  

This can be done as part of a confirmed plan.  The creditor’s secured debt is not modified by
the confirmation, but with the provisions as set forth in the Additional Provisions, the debtor is locked in
to diligently prosecuting a loan modification and making substantial adequate protection payments
(generally which are in the amount of the anticipated, good faith computed, amount of the modified
loan).  The creditor’s rights are protected, with some specific loan modification request performance
grounds in addition to all the other rights to seek relief from the stay, as well as the substantial adequate
protection payment (even if there is an equity cushion in the collateral).  

Here, the proposed adequate protection payment is $1,800.00 a month to creditor Shellpoint
(“Creditor”). This is the amount the Debtor proposed in Class 1 as a payment on the Creditor’s
prepetition arrearages. The Plan also proposed a Class 1 post-petition payment of $3,600.00 a month, but
the Additional Provisions of the Amended Plan make clear that the post-petition installment amount is
not being paid. 

Creditor’s Proof of Claim, No. 17, asserts a claim of ($908,438.69), with a pre-petition
arrearages of ($474,661.90).   Debtor values the Property at $600,000 on Amended Schedule A/B.  Dckt.
34 at 4.  On Proof of Claim No. 17 Creditor states that the secured claim is ($474.661.90), though
Creditor does not state a value for the Property that secures the claim.

If, for purposes of determining adequate protection the $600,000 “value” were amortized
over 30 years with a 4.5% interest rate, the monthly principal and interest payment would be $3,040.11
(Debtor’s best case scenario if a lender were to provide a 100% loan to value based on Debtor’s opinion
of value).  The escrow for property taxes and insurance will be on top of this amount.

It appears that Debtor and Debtor’s Counsel have been a bit too aggressive in stating an
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adequate protection amount, listing an amount significantly lower than what would be conceived to be a
modified loan amount.  The court uses this simple calculation in evaluating a debtor’s good faith in not
providing for a secured claim in a plan, but making good faith adequate protection payments.  

Here, Debtor is not providing a good faith adequate protection payment, but with the amount
proposed significantly less than what a reasonably projected modified loan monthly payment of principal
and interest would be (before the property tax and insurance monthly escrow amount).

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by the
debtor, Svetlana Tkachuk (“Debtor”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan is
denied, and the proposed Chapter 13 Plan is not confirmed.
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11. 19-25196-C-13 JAMI KEAR OBJECTION TO CLAIM OF MERRICK
MJD-2 Matthew DeCaminada BANK, CLAIM NUMBER 3-1

9-10-19 [23]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 3007-1 Objection to Claim—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Objection to Claim and supporting
pleadings were served on Creditor, Chapter 13 Trustee, and Office of the United States Trustee on
September 10, 2019.  By the court’s calculation, 49 days’ notice was provided.  44 days’ notice is
required. FED. R. BANKR. P. 3007(a) (requiring thirty days’ notice); LOCAL BANKR. R. 3007-1(b)(1)
(requiring fourteen days’ notice for written opposition).

The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy
Rule 3007-1(b)(1).  Failure of the respondent and other parties in interest to file written opposition at
least fourteen days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to file
opposition as consent to grant a motion). 

At the hearing, xxxxxxxxxxxxxx. 

The Objection is overruled without prejudice.

Service by Certified Mail Required

Federal Rule of Bankruptcy Procedure 9014(b) requires that motions and their contested
matter-initiating documents (such as objections and applications) must be served in the same manner as
a summons in an adversary proceeding.  Federal Rule of Bankruptcy Procedure 7004(h) [emphasis
added] requires:

“h) Service of process on an insured depository institution. Service on an
insured depository institution (as defined in section 3 of the Federal Deposit
Insurance Act) in a contested matter or adversary proceeding shall be made by
certified mail addressed to an officer of the institution unless–

   (1) the institution has appeared by its attorney, in which case the attorney shall
be served by first class mail;

   (2) the court orders otherwise after service upon the institution by certified mail
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of notice of an application to permit service on the institution by first class mail
sent to an officer of the institution designated by the institution; or

   (3) the institution has waived in writing its entitlement to service by certified
mail by designating an officer to receive service.

The correct address for service can be confirmed at the FDIC webpage for federally insured
financial institutions.  Here, service was not made by certified mail.  Service has not been adequately
made on the federally insured financial institutions in this case.

Therefore, the Objection is overruled without prejudice. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to Claim of Merrick Bank (“Creditor”) filed in this case
by debtor,  Jami Lynn Kear, (“Objector”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Objection is overruled without prejudice.

Attorney’s fees and costs, if any, shall be requested as provided by
Federal Rule of Civil Procedure 54 and Federal Rules of Bankruptcy Procedure
7054 and 9014.
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FINAL RULINGS

12. 19-25196-C-13 JAMI KEAR OBJECTION TO CLAIM OF LVNV
MJD-1 Matthew DeCaminada FUNDING, LLC, CLAIM NUMBER 1-1

9-10-19 [19]

Final Ruling: No appearance at the October 29, 2019, hearing is required.
-----------------------------------

Local Rule 3007-1 Objection to Claim—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Objection to Claim and supporting
pleadings were served on Creditor, Chapter 13 Trustee, and Office of the United States Trustee on
September 10, 2019.  By the court’s calculation, 49 days’ notice was provided.  44 days’ notice is
required. FED. R. BANKR. P. 3007(a) (requiring thirty days’ notice); LOCAL BANKR. R. 3007-1(b)(1)
(requiring fourteen days’ notice for written opposition).

The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy
Rule 3007-1(b)(1).  Failure of the respondent and other parties in interest to file written opposition at
least fourteen days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to file
opposition as consent to grant a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of the record, there are no
disputed material factual issues, and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 1 of  LVNV Funding, LLC is sustained,
and the claim is disallowed in its entirety.

The debtor,  Jami Lynn Kear, (“Objector”) requests that the court disallow the claim of 
LVNV Funding, LLC (“Creditor”), Proof of Claim No. 1 (“Claim”), Official Registry of Claims in this
case.  The Claim is asserted to be  unsecured in the amount of $86.70.  Objector asserts that the Statute
of Limitations on the collection of contract claims in California is four years from the date the balance
was due under the contract or four years from the date the last payment was made under the contract. 
Objector states that according to the Proof of Claim, the last transaction date was August 26, 2004 and
charge off date was March 30, 2005.  The date of last payment on the Statement of Account Information
attached to the Proof of Claim states August 26, 2004. .

DISCUSSION
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Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party
in interest objects.  Once an objection has been filed, the court may determine the amount of the claim
after a noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting
to a proof of claim has the burden of presenting substantial factual basis to overcome the prima facie
validity of a proof of claim, and the evidence must be of probative force equal to that of the creditor’s
proof of claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student
Funds, Inc. v. Wylie (In re Wylie), 349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

California Code of Civil Procedure § 337 states in relevant part:

2. An action to recover (1) upon a book account whether consisting of one or
more entries; (2) upon an account stated based upon an account in writing, but the
acknowledgment of the account stated need not be in writing; (3) a balance due
upon a mutual, open and current account, the items of which are in writing;
provided, however, that where an account stated is based upon an account of one
item, the time shall begin to run from the date of said item, and where an account
stated is based upon an account of more than one item, the time shall begin to run
from the date of the last item.

The Bankruptcy Code provides certain extensions of time for actions a creditor may take
when a debtor files for bankruptcy.  Specifically, 11 U.S.C. § 108(c) provides:

Except as provided in section 524 of this title, if applicable nonbankruptcy law,
an order entered in a nonbankruptcy proceeding, or an agreement fixes a period
for commencing or continuing a civil action in a court other than a bankruptcy
court on a claim against the debtor, or against an individual with respect to
which such individual is protected under section 1201 or 1301 of this title, and
such period has not expired before the date of the filing of the petition, then such
period does not expire until the later of--

(1) the end of such period, including any suspension of such period
occurring on or after the commencement of the case; or

(2) 30 days after notice of the termination or expiration of the stay
under section 362, 922, 1201, or 1301 of this title, as the case may be,
with respect to such claim.

A review of Proof of Claim No. 1 lists the charge off date as March 30, 2005.  The court
takes judicial notice that a creditor does not “charge off” an account if payments are being made or
further credit is being extended.  (This basic fundamental point of credit transactions is commonly
known by both creditors and consumers alike.)

No payment or other transaction occurred after August 26, 2004.  Thus, the four-year statute
of limitations expired on August 26, 2008.

This bankruptcy case was filed on August 19, 2019—several years after the statute of
limitations expired.  There was no period of time for 11 U.S.C. § 108 to preserve and extend for
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Creditor.

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety due to
the statute of limitations expiring prior to the filing of the case.  The Objection to the Proof of Claim is
sustained.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to Claim of  LVNV Funding, LLC (“Creditor”) filed in
this case by debtor,  Jami Lynn Kear, (“Objector”)  having been presented to the
court, and upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Objection to Proof of Claim Number 1 of
LVNV Funding, LLC  is sustained, and the claim is disallowed in its entirety.

Attorney’s fees and costs, if any, shall be requested as provided by
Federal Rule of Civil Procedure 54 and Federal Rules of Bankruptcy Procedure
7054 and 9014.
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13. 19-25051-C-13 DAVID SNEED OBJECTION TO DISCHARGE BY
DPC-1 Scott Hughes DAVID P. CUSICK

8-28-19 [12]

Final Ruling: No appearance at the October 29, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor and Debtor’s Attorney August 28, 2019.  By the court’s calculation, 62 days’ notice
was provided.  28 days’ notice is required.

The Objection to Discharge has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1) and Federal Rule of Bankruptcy Procedure 4004(a).  Failure of the
respondent and other parties in interest to file written opposition at least fourteen days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court
ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record, there are no disputed material factual issues, and the
matter will be resolved without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Objection to Discharge is sustained.

The Chapter 13 Trustee, David Cusick (“Objector”) objects to David Robert Sneed’s
(“Debtor”) discharge in this case.  Objector argues that Debtor is not entitled to a discharge in the instant
bankruptcy case because Debtor previously received a discharge in a Chapter 7 case.

Debtor filed a Chapter 7 bankruptcy case on July 5, 2018. Case No. 18-24231.  Debtor
received a discharge on January 9, 2019. Case No. 18-24231, Dckt. 61.

The instant case was filed under Chapter 13 on August 12, 2019.

11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a debtor has received a
discharge “in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the
date of the order for relief under this chapter.” 11 U.S.C. § 1328(f)(1).

Here, Debtor received a discharge under 11 U.S.C. § 727 on January 9, 2019, which is less
than four years preceding the date of the filing of the instant case. Case No. 18-24231, Dckt. 61. 
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Therefore, pursuant to 11 U.S.C. § 1328(f)(1), Debtor is not eligible for a discharge in the instant case.

Therefore, the Objection is sustained.  Upon successful completion of the instant case (Case
No. 19-25051), the case shall be closed without the entry of a discharge, and Debtor shall receive no
discharge in the instant case.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to Discharge filed by Chapter 13 Trustee, David Cusick
(“Objector”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to Discharge is sustained, and upon
successful completion of the instant case, Case No. 19-25051, the case shall be
closed without the entry of a discharge.
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14. 18-26565-C-13 RENEE MULLINAX MOTION FOR COMPENSATION BY
GW-1 Gerald White THE LAW OFFICE OF GERALD L.

WHITE FOR GERALD L. WHITE,
DEBTORS ATTORNEY(S)
9-24-19 [24]

Final Ruling: No appearance at the October 29, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on September 24, 2019.  By the court’s calculation, 35 days’ notice
was provided.  35 days’ notice is required. FED. R. BANKR. P. 2002(a)(6) (requiring twenty-one days’
notice when requested fees exceed $1,000.00); LOCAL BANKR. R. 9014-1(f)(1)(B) (requiring fourteen
days’ notice for written opposition).

The Motion for Allowance of Professional Fees has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

Gerald L. White, the Attorney (“Applicant”) for Renee Mullinax, the Chapter 13 Debtor
(“Client”), makes a First Interim Request for the Allowance of Fees and Expenses in this case.

Fees appear to be requested for the period August 1, 2018, through August 13, 2019.  The
Order Confirming Chapter 13 Plan was filed February 12, 2018. Dckt. 13. Applicant requests fees in the
amount of $7,545.00 and costs in the amount of $310.00.
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APPLICABLE LAW

Reasonable Fees

A bankruptcy court determines whether requested fees are reasonable by examining the
circumstances of the attorney’s services, the manner in which services were performed, and the results of
the services, by asking:

A. Were the services authorized?

B. Were the services necessary or beneficial to the administration of the
estate at the time they were rendered?

C. Are the services documented adequately?

D. Are the required fees reasonable given the factors in 11 U.S.C.
§ 330(a)(3)?

E. Did the attorney exercise reasonable billing judgment?

In re Garcia, 335 B.R. at 724 (citing In re Mednet, 251 B.R. at 108; Leichty v. Neary (In re Strand), 375
F.3d 854, 860 (9th Cir. 2004)).

Lodestar Analysis

For bankruptcy cases in the Ninth Circuit, “the primary method” to determine whether a fee
is reasonable is by using the lodestar analysis. Marguiles Law Firm, APLC v. Placide (In re Placide),
459 B.R. 64, 73 (B.A.P. 9th Cir. 2011) (citing Yermakov v. Fitzsimmons (In re Yermakov), 718 F.2d
1465, 1471 (9th Cir. 1983)).  The lodestar analysis involves “multiplying the number of hours
reasonably expended by a reasonable hourly rate.” Id. (citing In re Yermakov, 718 F.2d at 1471).  Both
the Ninth Circuit and the Bankruptcy Appellate Panel have stated that departure from the lodestar
analysis cab be appropriate, however. See id. (citing Unsecured Creditors’ Comm. v. Puget Sound
Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 960, 961 (9th Cir. 1991) (holding that the
lodestar analysis is not mandated in all cases, thus allowing a court to employ alternative approaches
when appropriate); Digesti & Peck v. Kitchen Factors, Inc. (In re Kitchen Factors, Inc.), 143 B.R. 560,
562 (B.A.P. 9th Cir. 1992) (stating that lodestar analysis is the primary method, but it is not the
exclusive method)).

Reasonable Billing Judgment

Even if the court finds that the services billed by an attorney are “actual,” meaning that the
fee application reflects time entries properly charged for services, the attorney must demonstrate still that
the work performed was necessary and reasonable. In re Puget Sound Plywood, 924 F.2d at 958.  An
attorney must exercise good billing judgment with regard to the services provided because the court’s
authorization to employ an attorney to work in a bankruptcy case does not give that attorney “free reign
to run up a [professional fees and expenses] tab without considering the maximum probable recovery,”
as opposed to a possible recovery. Id.; see also Brosio v. Deutsche Bank Nat’l Tr. Co. (In re Brosio), 505
B.R. 903, 913 n.7 (B.A.P. 9th Cir. 2014) (“Billing judgment is mandatory.”).  According to the Court of
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Appeals for the Ninth Circuit, prior to working on a legal matter, the attorney, or other professional as
appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal [or other professional] services
disproportionately large in relation to the size of the estate and maximum probable
recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is
the likelihood of the disputed issues being resolved successfully?

In re Puget Sound Plywood, 924 F.2d at 958–59 (citing In re Wildman, 72 B.R. 700, 707 (N.D. Ill.
1987)).

A review of the application shows that Applicant’s services for the Estate include case
management, confirmation of a Chapter 13 Plan, and review of claims.  Of the fees and costs requested,
$3,310.00 was paid prepetition, $4,000.00 is available from funds held in trust, and $545.00 is to be paid
through plan funds.  The court finds the services were beneficial to Client and the Estate and were
reasonable.

FEES AND COSTS & EXPENSES REQUESTED

Fees

Applicant provides a task billing analysis and supporting evidence for the services provided,
which are described in the following main categories.

Preparation and Filing of the Case: Applicant spent 16.95 hours in this category. 

Case Management: Applicant spent 3.1 hours in this category. 

Confirmation of Chapter 13 Plan: Applicant spent 2.5 hours in this category. 

Review of Claims: Applicant spent 2.6 hours in this category. 

The fees requested are computed by Applicant by multiplying the time expended providing
the services multiplied by an hourly billing rate.  The persons providing the services, the time for which
compensation is requested, and the hourly rates are:

Names of Professionals
and 
Experience

Time Hourly Rate Total Fees Computed Based
on Time and Hourly Rate

Gerald White 25.15 $300.00 $7,545.00

Total Fees for Period of Application $7,545.00
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Costs & Expenses

Applicant also seeks the allowance and recovery of costs and expenses in the amount of
$310.00 pursuant to this application. 

The costs requested in this Application are,

Description of Cost Cost

Filing Fee $310.00

Total Costs Requested
in Application

$310.00

FEES AND COSTS & EXPENSES ALLOWED

Fees

The court finds that the hourly rates are reasonable and that Applicant effectively used
appropriate rates for the services provided. First Interim Fees in the amount of $7,545.00  pursuant to 11
U.S.C. § 331 and subject to final review pursuant to 11 U.S.C. § 330 are approved and authorized to be
paid by the Chapter 13 Trustee from the available Plan Funds in a manner consistent with the order of
distribution under the confirmed Plan.

Costs & Expenses

First Interim Costs in the amount of $310.00 pursuant to 11 U.S.C. § 331 and subject to final
review pursuant to 11 U.S.C. § 330 are approved and authorized to be paid by the Chapter 13 Trustee
from the available Plan Funds in a manner consistent with the order of distribution under the confirmed
Plan.

The court authorizes the Chapter 13 Trustee to pay the fees and costs allowed by the court.

Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts
as compensation to this professional in this case:

Fees $7,545.00
Costs and Expenses $310.00

pursuant to this Application as interim fees pursuant to 11 U.S.C. § 331.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Allowance of Fees and Expenses filed by Gerald L.
White (“Applicant”), Attorney for Renee Mullinax, Chapter 13 Debtor, (“Client”)
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having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Gerald L. White is allowed the following fees
and expenses as a professional of the Estate:

Gerald L. White, Professional employed by Chapter 13 Debtor

Fees in the amount of $7,545.00
Expenses in the amount of $310.00,

the Chapter 13 Trustee / Chapter 13 Debtor / Debtor in Possession / Plan
Administrator as an interim allowance of fees and expenses pursuant to 11 U.S.C.
§ 331 and subject to final review and allowance pursuant to 11 U.S.C. § 330.

IT IS FURTHER ORDERED that the Chapter 13 Trustee is authorized
to pay the fees and costs allowed by this Order from the available Plan Funds in a
manner consistent with the order of distribution in a Chapter 13 case. Of the fees
and costs requested, $3,310.00 was paid prepetition, $4,000.00 is available from
funds held in trust, and $545.00 is to be paid through plan funds.  
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15. 19-25022-C-13 EDUARDO MONTERROSA OBJECTION TO CONFIRMATION OF
DPC-1 Mary Ellen Terranella PLAN BY DAVID P. CUSICK

10-2-19 [39]

Final Ruling:  No appearance at the October 29, 2019 Hearing is required. 
 -----------------------    
 
Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings
were served on Debtor and Debtor’s Attorney on October 2, 2019.  By the court’s calculation, 27 days’
notice was provided.  14 days’ notice is required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule
3015-1(c)(4).  Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the Objection, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the Objection.  At the hearing --------------------
-------------.

The hearing on the Objection to Confirmation of Plan is continued to 2:00 p.m.
on November 26, 2019.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the
basis that:

A. The proposed plan relies on valuing certain secured claims. 

B. Trustee received funds of $368.00 from creditor, which creditor received
as a post-petition payment from Debtor. Trustee requests any order
confirming the plan authorize the Trustee to apply those funds. 

DISCUSSION

A review of the docket shows the Debtor’s Motion To Value was set for hearing October 22,
2019, but which hearing was continued to allow proper notice to be given to that creditor whose claim is
subject to that Motion. 

The hearing on this Objection to Confirmation of Plan is continued to 2:00 p.m. on
November 26, 2019.  to be heard in conjunction with the hearing on the Motion To Value. 

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the hearing on the Objection to Confirmation of
Plan is continued to 2:00 p.m. on November 26, 2019.
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