
The Status Conference is xxxxxxx 

UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

October 20, 2020 at 1:30 p.m.

1. 19-26979-E-13 DOROTHY MIKO STATUS CONFERENCE RE:
David Foyil VOLUNTARY PETITION

11-8-19 [1]

Debtor’s Atty:   David Foyil

Notes:  
Set by order of the court dated 9/30/20 [Dckt 52].  Debtor, Dorothy Norma Miko, counsel for Debtor,
David Foyil, and Debtor’s daughter, July Kowalski, ordered to appear telephonically.

The continued hearing on the Trustee’s Motion to Dismiss in the above case was held on
September 23, 2020, at 9:00 a.m.  At the hearing Debtor’s counsel appeared, but not Debtor.  It was
represented by counsel for Debtor that Debtor’s daughter was assisting Debtor with this case. As shown
on the Schedules and in the Proof of Claim filed by CitiMortgage, Inc. (Cenlar FSB, loan servicer), in
the real property Debtor is attempting to save, there is an equity for Debtor, which is eroding.

Before dismissing or converting this case, the court seeks to have Debtor and Debtor’s
daughter appear at the Status Conference to communicate with the court and have a full opportunity to
appreciate the apparent gravity of the situation.  The Debtor has sent to the Trustee a detailed letter
addressing a number of health and safety issues she and her daughter are facing.  Additionally, Debtor
discusses the challenges she faces in attempting to access any social or safety net services. Dckt. 37, filed
June 18, 2020.

The Debtor, Dorothy Norma Miko; David Foyil, counsel for the Debtor; and Debtor’s
daughter, July Kowalski, have been ordered to appear telephonically at the Status Conference.

DEBTOR’S IN PRO SE REQUEST NOT TO CLOSE

Debtor filed a handwritten note to the court on September 18, 2020 that the court has taken to
be an Opposition to Trustee’s Motion to Dismiss. Dckt. 50.  Through this one page note, Debtor states
the following:
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I Dorothy Miko am asking you to not close the Chapter 13. I need more time to
get the Tenants, David Beerschinger and Teresa Fisher out of 6173 Dark Canyon
Rd. Kelsey, Ca. 95667. The Courts here are still closed and I (Dorothy Miko) can
not surve [sic] the tenants with court papers to move[.]

They have been given (2) 3 day notices to pay rent or Quit and a 60 Day Notice to
Move. They are still here and not paying total amount of rent. I am sending you a
copy of the papers.

[signature] Dorothy Miko

Dckt. 50. Attached to this note are:

- 60 Day Notice to Vacate for tenants David Boerschinger and Teresa Fisher dated
September 14, 2020

- 3-Day Notice to Pay Rent or Quit for tenants David Boerschinger and Teresa
Fisher dated September 14, 2020

- 3-Day Notice to Pay Rent or Quit for tenants David Boerschinger and Teresa
Fisher [undated]

Debtor’s handwritten opposition (Dckt. 50) discusses the need to evict tenants.  What it does
not address is what Debtor’s Chapter 13 plan can and will be.  In effect, Debtor has “parked” in Chapter
13, protected but not prosecuting a plan.  While such may appear to a lay person to be a reasonable
device in the 2020 COVID-19 pandemic world, for a Chapter 13 case, Debtor needs to be prosecuting a
plan.  That may include seeking a loan modification.  That may be selling property.  But it must be part
of a properly confirmed Chapter 13 plan.

The court shall issue an order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Status Conference having been conducted by the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Status Conference Motion is xxxxxxx 
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FINAL RULINGS

2. 19-25513-E-13 LIKA SERTIC MOTION FOR RELIEF FROM
AP-1 Diana Cavanaugh AUTOMATIC STAY
JPMORGAN CHASE BANK, N.A. 9-8-20 [19]
VS.

Final Ruling: No appearance at the October 20, 2020 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
September 8, 2020.  By the court’s calculation, 42 days’ notice was provided.  28 days’ notice is
required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is granted.

JPMorgan Chase Bank, N.A. (“Movant”) seeks relief from the automatic stay with respect to
an asset identified as a 2017 Jaguar F-Pace Prestige, VIN ending in 8288 (“Vehicle”).  The moving party
has provided the Declaration of Robert L. Kammeyer to introduce evidence to authenticate the
documents upon which it bases the claim and the obligation owed by Lika A. Sertic (“Debtor”).  Debtor
is the Lessee of the Vehicle.

Movant argues Debtor has not made one (1) post-petition payments, with a total of $779.80
in post-petition payments past due. Declaration, Dckt. 21.

Movant has also provided a copy of the NADA Valuation Report for the Vehicle.  The
Report has been properly authenticated and is accepted as a market report or commercial publication
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generally relied on by the public or by persons in the automobile sale business. FED. R. EVID. 803(17).

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $55,189.00. Schedule D, Dckt. 1.  The NADA guide
provided by Movant values the Vehicle at $30,975.00. Exhibit 3, Dckt. 22.

Debtor surrendered the Vehicle on May 30, 2020. Declaration, Dckt. 21, at ¶ 5.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Vehicle, to repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to obtain possession of the asset.

Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise. 
Movant requests that the court grant relief from the Rule as adopted by the United States Supreme Court.

Movant has pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by JPMorgan
Chase Bank, N.A. (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant, its agents, representatives, and successors, and all
other creditors having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2017 Jaguar F-Pace
Prestige, VIN ending in 8288 (“Vehicle”), and applicable nonbankruptcy law to
obtain possession of, nonjudicially sell, and apply proceeds from the sale of the
Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is
waived for cause.

No other or additional relief is granted.
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3. 19-20334-E-13 KATHLEEN SANDE MOTION FOR RELIEF FROM
APN-1 Mikalah Liviakis AUTOMATIC STAY
TOYOTA MOTOR CREDIT 9-8-20 [20]
CORPORATION VS.

Final Ruling: No appearance at the October 20, 2020 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, Co-Debtor, Office of the United States Trustee
on September 8, 2020.  By the court’s calculation, 42 days’ notice was provided.  28 days’ notice is
required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is granted.

Toyota Motor Credit Corporation as servicer for Toyota Lease Trust (“Movant”) seeks relief
from the automatic stay with respect to an asset identified as a 2017 Toyota Rav4, VIN ending in 2585
(“Vehicle”).  The moving party has provided the Declaration of Hillary Coffelt to introduce evidence to
authenticate the documents upon which it bases the claim and the obligation owed by Kathleen Sande
(“Debtor”). Debtor is the Lessee of the Vehicle.

Movant argues that the lease reached maturity on August at which time Debtor was required
but did not provide Movant the matured lease balance of $15,515.00 due and owed. Declaration, Dckt.
23.

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $15,515.00 (Declaration, Dckt. 23).  No value amount is
provided as to the Vehicle.
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Debtor surrender the Vehicle on August 1, 2020. Declaration, Dckt. 23.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Vehicle, to repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to obtain possession of the asset.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Toyota Motor
Credit Corporation, as servicer for Toyota Lease Trust (“Movant”) having been
presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant, its agents, representatives, and successors, and all
other creditors having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2017 Toyota RAV4,
VIN ending in 2585 (“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale of the Vehicle
to the obligation secured thereby.

No other or additional relief is granted.
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4. 18-26763-E-13 BYRON/CANDICE ARISTONDO MOTION FOR RELIEF FROM
AP-1 Mikalah Liviakis AUTOMATIC STAY
JPMORGAN CHASE BANK, N.A. 9-18-20 [23]
VS.

Final Ruling: No appearance at the October 20, 2020 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
September 18, 2020.  By the court’s calculation, 32 days’ notice was provided.  28 days’ notice is
required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is granted.

JPMorgan Chase Bank, N.A. (“Movant”) seeks relief from the automatic stay with respect to
an asset identified as a 2017 Subaru Forester, VIN ending in 1435 (“Vehicle”).  The moving party has
provided the Declaration of Elaine M. Sanchez to introduce evidence to authenticate the documents
upon which it bases the claim and the obligation owed by Byron Alexander Aristondo and Candice
Nicolas Aristondo (“Debtors”).  Debtor is the Lessee of the Vehicle.

Movant argues Debtor has not made five (5) post-petition payments, with a total of $1,311.18
in post-petition payments past due. Declaration, Dckt. 26.

Movant has also provided a copy of the NADA Valuation Report for the Vehicle.  The
Report has been properly authenticated and is accepted as a market report or commercial publication
generally relied on by the public or by persons in the automobile sale business. FED. R. EVID. 803(17).

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
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debt secured by this asset is determined to be $18,632.43 (Declaration, Dckt. 26), while the value of the
Vehicle is determined to be $19,275.00, as stated in NADA Guide. Exhibit 4, Dckt. 28.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Vehicle, to repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to obtain possession of the asset.

Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise. 
Movant requests that the court grant relief from the Rule as adopted by the United States Supreme Court.

Movant has pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by JPMorgan
Chase Bank, N.A. (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant, its agents, representatives, and successors, and all
other creditors having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2017 Subaru Forster,
VIN ending in 1435 (“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale of the Vehicle
to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is
waived for cause.

No other or additional relief is granted.
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