
a UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

October 17, 2017 at 2:00 p.m.

1. 14-32000-C-13 ARTHUR/SHIRLEY PRUITT MOTION FOR COMPENSATION BY THE
MJD-3 Matthew DeCaminada LAW OFFICE OF SAGARIA LAW, PC

FOR MATTHEW J. DECAMINADA,
DEBTORS' ATTORNEY(S)
9-11-17 [88]

****
Final  Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on September 11, 2017. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Sagaria Law, P.C., the Attorney for Debtors, (“Applicant”) for Arthur and Shirley Pruitt, (“Clients”), makes an
Additional Request for the Allowance of Fees and Expenses in this case.  

     The period for which the fees are requested is for the period May 2, 2017 through August 15, 2017.  Applicant
requests fees in the amount of $1,000.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–
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      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,
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“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
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FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with the chapter 13 case post-
confirmation including responding to and defeating 2 motions to dismiss, obtaining approval to incur debt, and
additional correspondence.  Applicant provides a task billing analysis and supporting evidence for the services
provided at the hourly rate of $300.00/hour.    

     Total Hours: 13.20 hours in attorney services.
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees                               $1,000.00 
     Costs $0.00
     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 95.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Sagaria Law, P.C.
(“Applicant”), Attorney for the Chapter 13 Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,
Sagaria Law, P.C. is allowed the fees in the amount of $1,000.00 as a professional of the
Estate.

               
****
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2. 16-27700-C-13 MELISSA SMITH MOTION TO VALUE COLLATERAL OF
TAG-3 Aubrey Jacobsen COLLEEN ELLIS

9-6-17 [108]
****

Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 6, 2017.  Twenty-
eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Colleen Ellis, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 283 Ursula Drive, Sutter Creek, California.  The Debtor seeks to value the property
at a fair market value of $440,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $358,207.00.  A second deed of
trust secures a loan with a balance of approximately $90,000.00.  Colleen Ellis’s third deed of trust secures a loan
with a balance of approximately $48,000.00. Therefore, the respondent creditor’s claim secured by a junior deed
of trust is completely under-collateralized.  The creditor’s secured claim is determined to be in the amount of
$0.00, and therefore no payments shall be made on the secured claim under the terms of any confirmed Plan. 
See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v.
Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir. 1997).  The valuation motion pursuant to Federal Rule
of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Colleen Ellis’ secured by
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a second deed of trust recorded against the real property commonly
known as 283 Ursula Drive, Sutter Creek, California, is determined
to be a secured claim in the amount of $0.00, and the balance of the
claim is a general unsecured claim to be paid through the confirmed
bankruptcy plan.  The value of the Property is $440,000.00 and is
encumbered by senior liens securing claims which exceed the value
of the Property.

  
**** 
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3. 16-25101-C-13 WALTER/NELLIE KENDRICKS MOTION TO MODIFY PLAN
TLA-3 Thomas Amberg 9-5-17 [62]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 5, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).At the hearing
---------------------------------. 

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

The Trustee does not oppose confirmation.

Creditor, Trinity Financial Services, LLC does oppose the motion.  Trinity asserts that it withdrew its
objections to confirmation because the debtors proposed a plan that pays 100% to all creditors.  Now, the debtors
claim a loss of income.  Trinity believes that because the debtor is searching for new employment, modification of
the plan is improper as debtor’s financial situation has not changed permanently.  Trinity further requests that the
court allow Trinity to examine the debtors and examine their income situation.  Trinity finally requests that the
debtors be required to issue quarterly updates on their financial situation.

Discussion

Trinity has not pointed to any legal basis for opposing the motion.  Debtors have an affirmative duty to
update the court if debtor secures employment and their financial situation changes.  The court does not find it
necessary to deny the motion simply because the debtor may obtain employment in the future.  Furthermore, the court
does not find it necessary to issue an order to allow Trinity to examine the debtors based on the information before it. 
Trinity may issue a FRBP 2004 motion if it wishes to further examine the debtors. 

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.
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The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtor’s Chapter 13 Plan filed on
September 5, 2017 is confirmed, and counsel for the Debtor shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed order to the Chapter 13 Trustee
for approval as to form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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4. 14-24105-C-13 JUAN AGUILAR AND AIMEE MOTION TO MODIFY PLAN
ADR-2 LASSERRE 9-6-17 [35]

Justin Kuney

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 6, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g). At the hearing
---------------------------------.

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan is not the debtors’ best effort.  First, debtor no longer receives an annual bonus with her new job,
whereas the annual bonus of the previous job is included in plan payments.  Second, debtors indicate that a car ($550
per month) will be paid off in February 2018, however debtors do not offer to increase the plan payment by $550
beginning March 2018. 

B.  The plan does not accurately reflect the amount paid to the Trustee.

C.  Debtors’ indicate childcare/education costs rising from $517 to $1,518 monthly. 

Debtors’ Reply

Debtors reply that the additional childcare payment is mostly due to their youngest being enrolled in a
$918.00 per month pre-school.  The rest is paid to their parents for childcare.  Additionally, the car will be paid off in
July 1, 2019 rather than February 2018.  That means it will be paid off after completion of the plan. 

Discussion

The debtors appear to have answered the Trustee’s concerns.  The order confirming should fix the issue
regarding the correct amount paid to the Trustee. 
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The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtor’s Chapter 13 Plan filed on
September 6, 2017 is confirmed, and counsel for the Debtor shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed order to the Chapter 13 Trustee
for approval as to form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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5. 17-24611-C-13 LISA RICE AND JERRY OBJECTION TO CONFIRMATION OF
DPC-1 LORANGER PLAN BY DAVID P. CUSICK

Bonnie Baker 9-21-17 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtors have failed to provide the Trustee with tax returns from the most recent year.

B.  Debtor has not provided the Trustee with pay advices.

C.  No box is checked in Section 2.06 concerning attorneys fees in the plan filed with the court.

D.  Debtors’ plan fails to provide for the Sears Card judgment listed in Schedule D.  Debtors have proposed a plan to
pay their mortgage and arrears, however debtor has no room in their budget for the additional expense. 

E.  Debtors failed to list bank accounts on Schedule B.  Schedule I is incomplete.  Scheudle J does not list any
dependents.  Form 122C fails to list any rental income.  Statement of Financial Affairs does not list any income on
questions 4 or 5.

Debtors’ Response

Debtors respond to Trustee’s concerns:

A.  Tax return has been provided to the Trustee now.
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B.  Pay Advices have been provided to the Trustee. 

C.  Counsel amended the attorney’s fees designated in the Rights and Responsibilities to $3,500.00.

D.  Debtor is amending the plan to include an additional provision noting that debtor will file a Motion to Avoid lien
to resolve the Trustee’s objection so that the plan will be complete. 

E.  Debtors assert that their schedules have been amended.

Discussion

The court notes that debtors have tried to respond to the Trustee’s concerns.  However, debtors appear to
merely have promised to perform actions to cure the deficiencies in the plan. For example, debtors assert that they
have amended their schedules, but no amended schedules have been filed with the court.  Debtors assert that the plan
will be amended, yet the court has no indication of an amended plan being filed.  Debtors assert that their counsel has
amended the attorney’s fees designated in the Rights and Responsibilities, but again the court not only has no
evidence of such amendment, but also notes that this does not change the fact that no box on section 2.06 has been
checked.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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6. 17-25113-C-13 KELLY TIMOTHY OBJECTION TO CONFIRMATION OF
DPC-1 Mohammad Mokarram PLAN BY DAVID P. CUSICK

9-13-17 [28]
Thru #7

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 13, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan proposes payments that total $357,900, however the plan proposes to pay $382,610.06, therefore the
plan will not complete in 60 months.

B.  Debtor has failed to provide the Trustee with 60 full days of employer payment advices. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
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proposed Chapter 13 Plan is not confirmed.

****
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7. 17-25113-C-13 KELLY TIMOTHY OBJECTION TO CONFIRMATION OF
DWE-1 Mohammad Mokarram PLAN BY WELLS FARGO BANK, N.A.

8-18-17 [23]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on August 18, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Creditor, Wells Fargo Bank, N.A. objects to confirmation because the plan fails to provide for the curing
of the default on creditor’s claim.  The plan provides for the payment of arrears in the amount of $46,000, whereas
creditor asserts that he true arrearage is $64,573.92. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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8. 14-23014-C-13 SCOTT/LINDA LEA OBJECTION TO NOTICE OF MORTGAGE
DPC-2 Jon Zitomer PAYMENT CHANGE

9-1-17 [48]

****
Final  Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a Notice of Possible Settlement, the court finds that a continuance of the motion
is in the best interests of all the parties.  Therefore, the court will continue the hearing to November 21, 2017 at
2:00 p.m.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

A Notice of Possible Settlement having been filed by the Chapter 13 Trustee, and
good cause appearing,

IT IS ORDERED that the Objection to Notice of Mortgage Payment Change is
continued to November 21, 2017 at 2:00 p.m.

****
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9. 17-25115-C-13 LAURA ENGALND AND DONALD OBJECTION TO CONFIRMATION OF
DPC-1 ENGLAND PLAN BY DAVID P. CUSICK

Gary Fraley 9-21-17 [20]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

B.  The plan provides for payment of $45,000 for back taxes whereas the plan only provides for $39,800 as priority in
Class 5.

C.  Debtors appear to have understated their income as pay advices show average gross income of $6,502.43 whereas
Schedule I lists income at $5,117.51.  Furthermore, debtors receive a Housing Stipend and Meals Per Diem, that is
not listed on Schedule I. 

D.  Debtors’ plan fails to provide for the IRS’ secured claim in the amount of $15,583.93 but it does provide for a
priority claim of $30,000.00.

E.  The boxes in Section 2.06 are not checked and whereas the Rights and Responsibilities show attorneys fees of
$6,000 have been paid, it is unclear of the attorney will be filing a 2016 motion.

F.  Debtor has failed to provide the Trustee with all business documentation.
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G.  The petition misspells the debtor’s last name. 

Debtor’s Response

Debtors respond to the Trustee’s arguments as:

A.  Debtor has now filed all tax returns and will provide copies to the Trustee by October 15, 2017. 

B.  Debtor asserts that they will file an amended means test, amended Schedules I and J, amended claims for the tax
claims, amended plan to address the deficiency, and an amended petition by October 15, 2017. 

Discussion

The debtors have not provided any of the amended documents needed as of October 16, 2017.  As a
result, the plan will not be confirmed. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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10. 16-24217-C-13 KANDICE WARD MOTION TO APPROVE LOAN
AAM-1 Andrew Moher MODIFICATION

9-13-17 [28]

****
Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on September 13, 2017.
Twenty-eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by debtor seeks court approval for Debtor to incur
post-petition credit.  Pennymac Loan Services ("Creditor"), whose claim the plan provides for in Class 4, has
agreed to a loan modification which will reduce Debtor's mortgage payment from the current $1,349.00 a month
to $1,327.04 a month.  The modification will capitalize the pre-petition arrears and reduce interest rate from 4.5%
to 4.375%.

The Motion is supported by the Declaration of the debtor.  The Declaration affirms Debtor's desire to
obtain the post-petition financing and provides evidence of Debtor's ability to pay this claim on the modified
terms.

This post-petition financing is consistent with the Chapter 13 Plan in this case and Debtor's ability to
fund that Plan.  There being no objection from the Trustee or other parties in interest, and the motion complying
with the provisions of 11 U.S.C. § 364(d), the Motion to Approve the Loan Modification is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in
the Civil Minutes for the hearing.

The Motion to Approve the Loan Modification filed
by debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the court authorizes Kandice
Ward ("Debtor") to amend the terms of the loan with Pennymac
Loan Services, which is secured by the real property commonly
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known as 1079 Cunningham Street, Vallejo, California, on such
terms as stated in the Modification Agreement filed as Exhibit A in
support of the Motion, Dckt.  31.

****
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11. 17-25920-C-13 LYUDMYLA GARNER MOTION TO VALUE COLLATERAL OF
MS-1 Mark Shmorgon TOYOTA MOTOR CREDIT CORPORATION

9-6-17 [8]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 6, 2017. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
rsrespondent and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings. At the hearing ---------------------------------.

The Motion to Value secured claim of Toyota Motor Credit Corporation is xxxxx

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2017 Toyota
Camry SE Sedan. The Debtor seeks to value the property at a replacement value of $24,363.32 as of the petition
filing date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701;
see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title was obtained in 2017.  Debtor asserts that the amount encumbered,
$32,512.98, includes both a purchase money and non-purchase money security interest.  The vehicle was
financed for $33,103.32.  According to the debtor, the portion of the contract that contains non-purchase money
inclusions totals $8,740.00 ($4,765 for negative equity financing for a trade in, $2,980 for TMISVA Service
contract, and $995 for Optional Cancellation of Debt Agreement). 

The Chapter 13 Trustee does not oppose the motion.

Creditor’s Response

Creditor, Toyota Motor Credit Corporation, opposes the motion on the basis that Security Agreement
does not contain any financed negative equity. Pursuant to the security agreement, the debtor agreed to apply the
Manufacturer’s rebate of $2,500, the deferred downpayment of $3,000, and the cash downpayment of $2,000 to
the negative equity. 

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral filed by Debtors,
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that xxxxxxxxx.

**** 
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12. 16-28228-C-13 DORIS ALLEN MOTION TO MODIFY PLAN
BLG-2 Chad Johnson 8-25-17 [48]

****
Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
August 25, 2017.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings. 

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on August 25, 2017  is confirmed, and counsel for the
Debtors shall prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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13. 17-26328-C-13 MARVIN ABBOTT MOTION TO IMPOSE AUTOMATIC STAY
CLH-1 Cindy Lee Hill 9-26-17 [7]

****
Tentative Ruling:  The Motion to Impose Automatic Stay was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii). 
----------------------------------- 
Local Rule 9014-1(f)(2) Motion. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s counsel, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on September 26, 2017.  14 days notice is required.  That requirement is met.

          The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Impose the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay imposed in the instant case pursuant to 11
U.S.C. § 362(c)(4)(B).  This is the Debtor's third bankruptcy petition pending in the past year.  The Debtor's prior
bankruptcy case (No.  16-28502) was dismissed on January 17, 2017, after Debtor failed to file documents. The
Debtor's other prior bankruptcy case (No.  17-20962) was dismissed on February 27, 2017 after Debtor failed to
file documents. Therefore, pursuant to 11 U.S.C. § 362(c)(4)(A), the provisions of the automatic stay never went
into effect upon the filing of the instant case.

If, within 30 days after the filing of the later case, a party in interest requests the court may order the stay
to take effect in the case as to any or all creditors, only if the party in interest demonstrates that the filing of the
later case is in good faith as to the creditors to be stayed. 11 U.S.C. § 362(c)(4)(B).  The subsequently filed case
is presumed to be filed in bad faith, but may be rebutted by clear and convincing evidence to the contrary. Id. at §
362(c)(4)(D)(i)(I). Furthermore, 11 U.S.C. § 362(c)(4)(D)(ii) “provides that the later care is presumed to be filed
in bad faith as to any creditor who sought relief from the automatic stay in a previous case of the debtor and the
stay relief motion was, at the time of dismissal of such previous case, pending before the court or resolved with
an order terminating, conditioning or limiting of the stay.” 3 COLLIER ON BANKRUPTCY ¶ 362.06[4] (Alan N.
Resnick & Henry J. Sommer, eds., 16th ed.).

In determining if good faith exists, the court considers the totality of the circumstances. In re
Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, Staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008).  Courts consider many factors — including those used to determine good faith under §§ 1307(c)
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and 1325(a) — but the two basic issues to determine good faith under § 362(c)(3) are:
1. Why was the previous plan filed?
2. What has changed so that the present plan is likely to succeed?

Elliot-Cook, 357 B.R. at 814-815.

Here, Debtor states that the previous cases were filed without the help of an attorney.  Furthermore, the
previous cases were chapter 7 cases intended to obtain a loan modification, whereas the instant case is a chapter
13 case which will sell the property. 

Trustee’s Response

Trustee responded that he is unable to ascertain if there has been a change in circumstances as the filing
lacks most documents.

Discussion

The debtor did file schedules and a proposed plan on October 5, 2017. The Debtor has sufficiently
rebutted the presumption of bad faith under the facts of this case and the prior cases for the court to impose the
automatic stay.

 The motion is granted and the automatic stay is imposed for all purposes and parties, unless terminated
by operation of law or further order of this court. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Impose the Automatic Stay filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the automatic stay is
imposed pursuant to 11 U.S.C. § 362(c)(4)(B) for all purposes and parties, unless terminated by
operation of law or further order of this court. 

**** 
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14. 17-26032-C-13 ERINN HAMILTON MOTION TO VALUE COLLATERAL OF
MRL-1 Mikalah Liviakis SANTANDER CONSUMER USA, INC.

9-13-17 [10]
****

Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 13, 2017. 
Twenty-eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Santander Consumer USA, Inc., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2008 Ford
Fusion. The Debtor seeks to value the property at a replacement value of $5,000.00 as of the petition filing date. 
As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred more than 910 days prior to
the filing of the petition, with a balance of approximately $15,500.00. Therefore, the respondent creditor’s claim
secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to be in
the amount of $5,000.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court notes that the Creditor has not filed a proof of claim.  However, the basis for the
bifurcation of the Creditor’s claim is not based solely on the fact that the Creditor has not filed a proof of claim. 
Therefore, the lien can still be bifurcated. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Santander Consumer
USA, Inc. secured by a purchase-money loan secured against the
Debtor’s 2008 Ford Fusion, is determined to be a secured claim in
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the amount of $5,000.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan.

  
****
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15. 17-24434-C-13 THOMAS WARD CONTINUED OBJECTION TO
Eric Schwab CONFIRMATION OF PLAN BY U.S.

BANK, N.A.
7-17-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on July 17, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. 

The court’s decision is to sustain the Objection. 

The Creditor, U.S. Bank, N.A. opposes confirmation of the Plan on the basis that the plan proposes to
pay arrears owed to the creditor $21,000.00 whereas the creditor’s claim shows that pre-petition arrearage due to the
creditor is $26,176.49. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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16. 17-25736-C-13 JOHN MONROE MOTION TO VALUE COLLATERAL OF
BLG-2 Chad Johnson CITIFINANCIAL SERVICES, INC.

9-14-17 [23]
****

Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 14, 2017. 
Twenty-eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of CitiFinancial Services, Inc., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 2428 Skyview Circle, Fairfield, California.  The Debtor seeks to value the property
at a fair market value of $504,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $519,638.00.  CitiFinancial
Services Inc.’s second deed of trust secures a loan with a balance of approximately $25,200.00.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court notes that the Creditor has not filed a proof of claim.  However, the basis for the
bifurcation of the Creditor’s claim is not based solely on the fact that the Creditor has not filed a proof of claim. 
Therefore, the lien can still be bifurcated. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor(s) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of CitiFinancial Sercies,
Inc. secured by a second deed of trust recorded against the real
property commonly known as 2428 Skyview Circle, Fairfield,
California, is determined to be a secured claim in the amount of
$0.00, and the balance of the claim is a general unsecured claim to
be paid through the confirmed bankruptcy plan.  The value of the
Property is $504,000.00 and is encumbered by senior liens securing
claims which exceed the value of the Property.

  
**** 
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17. 17-23250-C-13 ROLAND/ELAINE PHILLIPS OBJECTION TO CLAIM OF LVNV
MJD-2 Scott Sagaria FUNDING, LLC, CLAIM NUMBER 10

8-23-17 [34]
****

Final  Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Counsel, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on August 23, 2017.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 10-1 of LVNV Funding, LLC is sustained and the
claim is disallowed in its entirety.

    Debtors (“Objector”) request that the court disallow the claim of LVNV Funding, LLC (“Creditor”), Proof of
Claim No.  10-1 (“Claim”), Official Registry of Claims in this case. The Claim is asserted to be unsecured in the
amount of $501.06. Objector asserts that the last payment on the account was made on January 13, 2004 which is
more than 4 years prior to the filing of the petition.  The statute of limitations on this type of debt is 4 years.  As a
result, the statute of limitations has passed.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of LVNV Funding, LLC, Creditor filed in this case by
Debtors having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,
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IT IS ORDERED that the objection to Proof of Claim Number 10-1 of LVNV
Funding LLC is sustained and the claim is disallowed in its entirety.

****
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18. 15-27153-C-13 D JACK OBJECTION TO CLAIM OF
DPC-2 Mark Wolff EMPLOYMENT DEVELOPMENT

DEPARTMENT, CLAIM NUMBER 8
8-21-17 [189]

****
Final  Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Counsel, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on August 21, 2017.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 8-1 of Employment Development Department is
sustained and the claim is disallowed in its entirety.

    Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of Employment Development
Department (“Creditor”), Proof of Claim No.  8-1 (“Claim”), Official Registry of Claims in this case. The Claim
is asserted to be unsecured in the amount of $69,181.62. Objector objects to the claim on the basis that:

A.  Creditor filed three claims.  Debtor’s counsel filed this claim on behalf of Employment Development
Department.  This claim should be disallowed.

B.  The proof of claim contains no attachments and no basis for the claim.

C.  The claim may duplicate the claim filed by the creditor. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Employment Development Department, Creditor
filed in this case by Chapter 13 Trustee having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 8-1 of
Employment Development Department is sustained and the claim is disallowed in its
entirety.

****
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19. 16-23656-C-13 WILLIAM/LORI CARPENTER MOTION TO MODIFY PLAN
SS-6 Scott Shumaker 9-1-17 [151]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 1, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g). At the hearing
---------------------------------.

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan will not complete in 60 months.  This is due to the proposed reduction in plan payments during months
15 through 18 and the fact that unsecured claims total $143,504.65 rather than $64,500.00 as proposed in the
modified plan.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 

October 17, 2017 at 2:00 p.m. - Page 35

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-23656
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=584993&rpt=Docket&dcn=SS-6
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-23656&rpt=SecDocket&docno=151


20. 17-24657-C-13 DENNIS LUCAS AND SUZANNE OBJECTION TO CONFIRMATION OF
LOGUE PLAN BY OCWEN LOAN SERVICING,
Nikki Farris LLC

Thru #21 7-26-17 [11]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on July 26, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Creditor, Ocwen Loan Servicing, LLC opposes confirmation of the Plan on the basis that the plan
proposes to pay arrears owed to the creditor $18,232.62 whereas the creditor’s claim shows that pre-petition
arrearage due to the creditor is $19,280.03. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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21. 17-24657-C-13 DENNIS LUCAS AND SUZANNE OBJECTION TO CONFIRMATION OF
DPC-1 LOGUE PLAN BY DAVID P. CUSICK

Nikki Farris 9-21-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor has made no plan payments to date.

B.  Debtor has failed to provide Trustee with business documents.

C.  Debtor has failed to provide the Class 1 Checklist and Authorization to Release Information forms.

D.  Debtor owns and operates a business but no business budget is attached to Schedule I. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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22. 17-24659-C-13 MARTHA/RICHARD SAULT CONTINUED OBJECTION TO
DPC-1 Peter Macaluso CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-29-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on August 29, 2017. Fourteen days’ notice is required.  That requirement is met.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes confirmation of the Plan on the basis that

A.  Trustee has been unable to fully assess the feasibility of the plan and has continued the meeting of creditors to
September 21, 2017.  The court notes that the meeting was concluded as to the debtor at the meeting of creditors held
September 21, 2017. 

B.  Debtor is delinquent in plan payments in the amount of $376.06.  Debtor has paid $360.00 into the plan to date.

C.  Debtors may have additional income that has not been reported.  Debtors’ Schedule J lists $400 as debtor’s rental
expenses for separate living, however Household 2 on a separate attachment also includes a $400 rent expense and
other expenses for a total of $650 per month.  Debtors additionally have a history of large tax returns but do not
propose to pay to the Trustee all tax refunds exceeding a combined total of $2,000 received during the life of the
plan. 

D.  Debtors’ plan fails liquidation analysis as debtors’ non-exempt equity totals $1,830.00 and debtors are proposing
a 0% dividend to unsecured creditors. 

E.  Plan does not propose to pay all priority claims as it fails to provide for priority tax claim of Franchise Tax Board
in the amount of $402.09.
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F.  Trustee lists a number of inaccuracies in debtors’ schedules.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

**** 
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23. 17-24760-C-13 SHIRLEY SHANNON OBJECTION TO CONFIRMATION OF
DPC-1 Douglas Jacobs PLAN BY DAVID P. CUSICK

9-21-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

B.  Debtor has failed to provide the Trustee with 60 days of employer payment advices received prior to the filing of
the petition.

C.  Debtor is above the debt limit for chapter 13.

D.  Debtor has made no plan payments and is delinquent $1,722.00 to date.

E.  Plan fails to provide for the secured claim of the IRS in the amount of $372,477.93. 

F.  Does not appear that the debtor has properly listed all of her income sources on Schedule I. 

G.  The plan is and Rights and Responsibilities are not properly signed by the debtor or counsel. 

Debtor’s Response

October 17, 2017 at 2:00 p.m. - Page 41

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-24760
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=601952&rpt=Docket&dcn=DPC-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=17-24760&rpt=SecDocket&docno=15


Debtor asserts that the tax return and pay advices have been provided to the Trustee.  Debtor asserts that
she will be current by the date of the hearing.  The debtor asserts that the plan will be amended to provide for the
IRS’ claim.  Debtor agrees that the plan is not ready to be confirmed.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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24. 16-27961-C-13 JOHNNY/MELISSA ROBBINS MOTION TO MODIFY PLAN
PLC-4 Peter Cianchetta 8-24-17 [106]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  
     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on August
24, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtors are delinquent $700 under the terms of the proposed plan.

B.  Debtors did not file a supplement to Schedule I in support of the plan despite a recent Schedule J indicating a
change in income.

C.  Declaration filed by the debtors does not address changes in the debtors’ income or expenses.

D.  Plan reports attorney fees as $2,000 to be paid through the plan whereas the previously confirmed plan already
reports $4,000.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 
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25. 16-20563-C-13 SHEILA FOSTER MOTION TO CONFIRM PLAN
MET-5 Mary Ellen Terranella 8-23-17 [131]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on August
23, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that it appears likely that the debtor is required to file a
State Tax Return.  The debtor has not filed state tax returns for years 2013 through 2015.

Debtor’s Response

Debtor’s mother responds that the Franchise Tax Board will accept returns from the debtor if they are
signed by her attorney of record and if a declaration from debtor’s mother accompanies the return. 

The court does not have evidence that such tax returns have been filed.  As a result, the Plan does not
comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****
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26. 16-28366-C-13 TIMOTHY SCHAD MOTION TO CONFIRM PLAN
LBG-102 Lucas Garcia 8-11-17 [61]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on August
11, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan contains the same $2,350 per month paying unsecured claims 100% dividend as the previous plan. 
Trustee successfully objected to confirmation of that plan because it was not paying enough to pay claims. 

B.  The plan will complete in 107 months rather than 60.  The plan only pays $141,000.  The IRS has filed a claim
that indicates unsecured claim of $94,094.87.  The plan estimates the claim at $0. 

C.  Debtor cannot make the payments proposed.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****
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27. 17-24770-C-13 DEANDRA JACKSON CONTINUED OBJECTION TO
DPC-1 Peter Macaluso CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-29-17 [32]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on August 29, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is delinquent in plan payments in the amount of $245.00.  Debtor has paid $0 into the plan to date.

B.  Claim #3 reflects that debtor is “proprietor of I Cook.” Debtor has not adequately disclosed this business interest
on Schedule I, Schedule B, or the Statement of Financial Affairs. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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28. 17-25275-C-13 MANUEL QUARESMA OBJECTION TO CONFIRMATION OF
DPC-1 Michael Croddy PLAN BY DAVID P. CUSICK

9-13-17 [12]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 13, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

B. Debtor has failed to provide the Trustee with 60 days of employer payment advices received prior to the filing of
the petition.

C.  Debtor did not list income on Schedule I that he receives from his sister to help pay the mortgage payment.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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29. 15-20380-C-13 MATTHEW/ERIN O'BRIEN MOTION TO MODIFY PLAN
SS-5 Scott Shumaker 9-1-17 [120]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 1, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan will not complete in 60 months.  The plan payment must be $3,491.54 to complete within 60 months.

B.  Debtor is delinquent $52 under the terms of the modified plan. 

C.  Section 2.15 of the plan proposes a 100% dividend as does debtor’s declaration, however the Motion states that
the percentage shall be no less than 0% and indicates that this is a change over the confirmed plan. 

D.  The plan proposes to increase post-petition arrears from $6,000 to $6,500 without explanation.

E.  The Trustee is uncertain of the treatment of Bank of America.  Previous plan showed debtor paying Bank of
America $60 outside the plan.  The modified plan no longer includes this debt and debtor’s schedule J does not
provide for a payment to this creditor.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 

October 17, 2017 at 2:00 p.m. - Page 50



30. 17-21382-C-13 MICHAEL/MICHELLE KINCAID MOTION TO CONFIRM PLAN
PLC-2 Peter Cianchetta 9-1-17 [65]

****

Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 1, 2017. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on September 1, 2017 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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31. 17-25282-C-13 JAMES BARITOT OBJECTION TO CONFIRMATION OF
DPC-1 Dale Orthner PLAN BY DAVID P. CUSICK

9-21-17 [18]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  
     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor has failed to provide the Trustee with business documents.

B.  Debtor operates an inspection business and receives rental income.  Debtor was required to file a statement for
each property and business showing gross receipts, ordinary expenses, and the total month net income.  No such
statements were filed with the court. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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32. 17-23884-C-13 CHRISTOPHER/CORINNE RESHA CONTINUED OBJECTION TO
DPC-1 Richard Jare CONFIRMATION OF PLAN BY DAVID

P. CUSICK
7-26-17 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on July 26, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Trustee does not believe that the expenses listed on Schedule J are accurate.  Schedule J lists $1,100.00 for
children’s education cost.  Debtors’ daughter is at a veterinary school and although she will receive some financial
aid, it will not cover the entire amount.  Debtors assert that their son will contribute however there is no income listed
as a contribution on Schedule I.  Debtors Schedule J indicates a lower amount for pet cost, however the debtors have
been attempting to sell horses and have not yet managed to do so. 

B.  Debtors’ plan indicates that student loans are to be paid directly by the debtor.  It appears that the general
unsecured creditors (receiving a distribution of 9%) are being unfairly discriminated against. 

Debtors’ Supplementary Opposition

Debtors assert that they intend to change payments to $700 for the first two months then $1,548 for the
rest of the plan. 

Trustee’s Supplementary Response

Trustee asserts that debtors’ had previously proposed to change plan payments to $700 for a year, $1,400
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for three years, and $2,100 for the last year.  Trustee believes that it is not appropriate to reduce the last year of
payments without notice to creditors. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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33. 15-26887-C-13 BOBBY/LINDA BREWER MOTION FOR SUBSTITUTION AFTER
MJD-2 Matthew DeCaminada DEATH OF DECEASED DEBTOR AND/OR

MOTION FOR CASE TO PROCEED TO
CONCLUSION AND A DISCHARGE
9-8-17 [109]

****
Tentative Ruling:  The Motion for Substitution of Deceased Party has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 8, 2017. Twenty eight days’ notice is required.  That requirement is met.

The Motion for Substitution has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to grant the Motion for Substitution.

Debtor’s husband, co-debtor Bobby Loyd Brewer, brings this motion to give notice of the death of his wife,
Linda Susan Brewer, co-debtor in the instant case.  Bobby Brewer requests that the court substitute him in as debtor
pursuant to Federal Rule of Civil Procedure 25, as incorporated by Federal Rule of Bankruptcy Procedure 7025 and
Local Rule 1016-1.  Mr.  Brewer seeks the following relief:

(1) substitution as the representative for or successor to the deceased debtor in the bankruptcy case,

(2) continued administration of a case under chapter 13.

Trustee’s Response

Trustee responds to the motion stating that the debtor has asserted that he received a check for $5,000 and
proceeds from a life insurance policy but does not disclose how much in proceeds he received.

Debtor’s Reply

Debtor indicates that the insurance policy was $6,000 and he received $5,000 after funeral and burial
expenses.

Discussion

The court is inclined to grant the motion and substitute Bobby Loyd Brewer as debtor for his deceased wife,
Linda Susan Brewer. 
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Substitution filed by the Debtor’s husband having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion for Substitution of Deceased Party is
granted pursuant to Federal Rule of Civil Procedure 25 as incorporated by Federal Rule of
Bankruptcy Procedure 7025 and the case will continue to be administered under Chapter 13.

****
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34. 12-26789-C-13 GERALD/ROBIN TOSTE MOTION TO REQUIRE THE SHERIFF,
GT-4 Charles Kinney TRUSTEE AND OTHERS TO ABIDE BY

THE CONSEQUENCES OF CHAPTER 13
BANKRUPTCY AND/OR STATE COURT
RULINGS
9-1-17 [308]

****
Tentative Ruling:  The Motion to Require the Sheriff, Trustee and Others to Abide by The Consequences of Chapter
13 Bankruptcy and/or State Court Rulings has been set for hearing on the notice required by Local Bankruptcy Rules
3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy
Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 1, 2017. Twenty-eight days’ notice is required. That requirement was met. 

The Motion to Require the Sheriff, Trustee and Others to Abide by The Consequences of Chapter 13
Bankruptcy and/or State Court Rulings  has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be
set. Local Bankr. R. 9014-1(g).

The Motion to Require the Sheriff, Trustee and Others to Abide by The Consequences of Chapter 13
Bankruptcy and/or State Court Rulings  is xxxxxxxxxxx.

Debtors bring this motion for an order to require the El Dorado County Sheriff, the bankruptcy Trustee, and
other including unsecured-creditors Smedberg et al to abide by the legal and other consequences of the Chapter 13
bankruptcy.  Debtors bring this motion because they assert that there are negligent and/or intentional mis-statements
about these matters.  In particular:

A.  Debtors assert that the Trustee failed to distinguish between (i) disputed IRS taxes arising from Robin Toste’s
separately filed 2009 tax return as to her Schedule C business expenses for which US Tax Court case #3002-12 was
filed pre-petition and (ii) the Trustee’s possible application of an IRS refund to unsecured creditors.  Debtors assert
that the Trustee has continued to pay the disputed 2009 taxes to the IRS.

B.  Debtors assert that the sheriff’s Case Profile fails to show that Robin Toste is NOT a state court judgment debtor,
but instead mis-states the status of a prevailing defendant Robin versus Gerald. 

C.  A judgment renewal from unsecured creditor Smedberg fails to distinguish between (i) the money judgment
against Gerald Toste as his separate property and (ii) the lack of any judgment against Robin Toste which means she
was a prevailing party in the 2007 case.
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D.  A motorcycle owned by Gerald has been fully paid off but the Trustee seems to still be collecting for it.

Debtor apparently requests that these “mis-statements” be rectified.

Trustee’s Response

Trustee responds that the plan has been completed and a final payment has been posted.  Trustee states that it
disbursed monies in accordance with the terms of the confirmed plan.  The plan had several additional provisions but
non dealt with the claim of the IRS.  The IRS filed claims.  The debtor did not object to such claims.  As a result, the
Trustee complied with the terms of the plan and paid the claims.  Even if the claim had been disallowed, debtors
would have still had to make plan payments to unsecured claimants. 

Trustee also responds to the allegations that the Trustee took a refund from the IRS.  Trustee shows that the
first payment from the debtor was $642.57 and every payment after that was $600 with the exception of the last
payment.  There is no evidence of an IRS refund in this case.

Debtor claims that the Trustee is continuing to pay a motorcycle debt that has been paid off with the sole
intention of continuing to make payments so as to collect a fee.  The court notes that this is a hefty allegation.  The
court also notes that the debtor introduced zero evidence suggesting that this is the case.  The Trustee points out that
it paid the motorcycle claim until it was paid in full in July 31, 2015.  The letter that the debtor attached references
account number ending in 3519 which appears to be for court claim #-1 for a 2008 Subaru Impreza.  While the court
gives the benefit of the doubt to the debtors who appear to have simply been unable to ascertain the origin of the
letter through normal means of discovery, the court is displeased to have such allegations lobbed at the Trustee
without any basis in fact.

El Dorado County Sheriff’s Department’s Response

The Sheriff points out that the debtors have provided no legal authority or facts to support their claim that the
county has failed to “abide by the legal and other consequences of the chapter 13 bankruptcy.” Sheriff echoes the
court’s feeling stating that it is unsure what the debtors are seeking from the county.  The dispute with the Sheriff
over the $638.94 has been continued to November 7, 2017. 

Debtor asserted that the county failed to show that Robin Toste is not a state court judgment debtor. 
However, the EDSO case profile is a county record that is based on information in court records including the Writ of
Execution issued by the Superior Court on December 16, 2010.  The Writ of Execution identifies Robin Toste and
Gerald Toste as “Judgment Debtor (s).” 

Debtors’ Reply

The debtors assert that the Trustee made more than 60 payments and has not offered up any explanation as to
why more than 60 payments were made.  The debtors do not seem to understand that although they feel that the IRS
claims should not be paid, proofs of claim have prima facie validity, and absent an objection to claim, the Trustee
must pay in accordance with the terms of the plan.

Debtors now appear to argue that the Writ of Execution upon which the Sheriff relied was incorrect. 
Somehow, debtors appear to argue that this means that the Sheriff has unclean hands by concealing a 2006 permit
from the debtors.  Apparently, debtors filed suit against the Sheriff in 2014 on this basis but it was dismissed by the
district court.  Debtors have appealed the matter and the appeal sis still pending. 

Debtors appear to request that the court vacate, modify, or avoid pre-petition state court orders or judgments
(that are not issued by this court). 

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Require the Sheriff, Trustee and Others to Abide by The

Consequences of Chapter 13 Bankruptcy and/or State Court Rulings filed by the debtors having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion to Require the Sheriff, Trustee and

Others to Abide by The Consequences of Chapter 13 Bankruptcy and/or State Court Rulings is
xxxxxxx

****
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35. 16-25490-C-13 WILLIAM/TONYA HERKEL MOTION TO MODIFY PLAN
MJD-1 Scott Sagaria 8-24-17 [29]

Thru #36

****
Final Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
August 24, 2017.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on August 24, 2017  is confirmed, and counsel for the
Debtors shall prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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36. 16-25490-C-13 WILLIAM/TONYA HERKEL OBJECTION TO CLAIM OF MATCO
MJD-2 Scott Sagaria TOOLS, CLAIM NUMBER 1

8-24-17 [35]

****
Final  Ruling: No appearance at the October 17, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Counsel, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on August 24, 2017.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 1-1 of Matco Tools is sustained and the claim is
disallowed in its entirety.

    Debtors (“Objector”) request that the court disallow the claim of Matco Tools (“Creditor”), Proof of Claim No. 
1-1 (“Claim”), Official Registry of Claims in this case. The Claim is asserted to be unsecured in the amount of
$1,805.16. Objector asserts that the last payment on the account was made on February 18, 2010 which is more
than 4 years prior to the filing of the petition.  The statute of limitations on this type of debt is 4 years.  As a
result, the statute of limitations has passed.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Matco Tools, Creditor filed in this case by Debtors
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,
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IT IS ORDERED that the objection to Proof of Claim Number 1-1 of Matco
Tools is sustained and the claim is disallowed in its entirety.

****
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37. 17-23396-C-13 ANTHONY/JERI AMENDOLA MOTION TO MODIFY PLAN
LBG-1 Lucas Garcia 8-11-17 [18]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  
     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on August
11, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  Proposed plan notes “See Additional Provisions” listed in the designated section as the monthly arreage dividend. 
The additional provisions do not address the pre-petition arrears.

B.  Debtors are delinquent in plan payments in the amount of $1,200.00.

C.  Debtors have erroneously listed $0 for administrative expenses as there is a remaining balance of $134.92 owed to
debtors counsel.

D.  There is no current statement of income and expenses on file.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 
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