
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

October 12, 2022 at 9:00 a.m.

1. 21-20504-E-13 GORDON/HEIDI ALLEN MOTION TO DISMISS CASE
DPC-1 Lucas Garcia 8-29-22 [22]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is xxxxxxx .

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Gordon Bruce Allen and Heidi Marie Allen (“Debtor”), is
delinquent in Plan payments.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on September 28, 2022. Dckt.  26.  Debtor indicates the delinquency
has been cured.  

DISCUSSION

October 12, 2022 at 9:00 a.m.
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Delinquent 

Debtor is $2,600.00 delinquent in plan payments, which represents multiple months of the
$850.00 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1)

Unfortunately for Debtor, a promise they paid is not evidence that resolves the Motion.  

At the hearing, xxxxxxx 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

October 12, 2022 at 9:00 a.m.
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2. 18-23227-E-13 KIMBERLI AND DAVID HECK MOTION TO DISMISS CASE
DPC-4 Paul Bains 9-8-22 [125]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Kimberli Beth Heck and David Keith Heck, Jr.(“Debtor”), is
delinquent in Plan payments to the Trustee.

2. Due to Debtor’s delinquency, Trustee has been unable to maintain Class 1
payments.

DEBTOR’S RESPONSE

Debtor filed a Response on September 28, 2022. Dckt.  129.  Debtor states that they fell behind
on Plan payments due to various unforeseen circumstances and intend to file a modification prior to the date
of the hearing on this Motion to Dismiss.  

DISCUSSION

Delinquent

Debtor is $12,855.00 delinquent in plan payments, which represents multiple months of the
$5,625.30 plan payment.  Additionally, due to the delinquency under a prior confirmed Plan, Trustee has
been unable to maintain Class 1 payments.  Before the hearing, another plan payment will be due.  Failure
to make plan payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

October 12, 2022 at 9:00 a.m.
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Unfortunately for Debtor, a promise to file a modified plan is not evidence that resolves the
Motion.  

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

3. 19-22728-E-13 JAMES AND DEBORAH CASTON MOTION TO DISMISS CASE
DPC-1 Peter Macaluso 8-29-22 [56]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is denied, without prejudice.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, James Willie Caston and Deborah Lynn Clark-Caston 
(“Debtor”), is delinquent in Plan payments to the Trustee.

October 12, 2022 at 9:00 a.m.
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DEBTOR’S OPPOSITION

Debtor filed an Opposition on September 27, 2022. Dckt.  68.  Debtor states that a Modified Plan
has been prepared and set for hearing on November 1, 2022, at 2:00 P.M. Therefore, Debtor requests
Trustee’s Motion to Dismiss be denied.  

DISCUSSION

Delinquent

Debtor is $2,650.00 delinquent in plan payments, which represents multiple months of the
$950.00 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1)

Debtor’s Modified Plan

Debtor filed a Modified Plan and Motion to Confirm on September 20, 2022. Dckt.  64, 62.  The
court has reviewed the Motion to Confirm the Modified Plan and the Declaration in support filed by Debtor.
Dckt.  65.  The Motion appears to comply with Federal Rule of Bankruptcy Procedure 9013 (stating grounds
with particularity), and the Declaration appears to provide testimony as to facts to support confirmation
based upon Debtor’s personal knowledge. FED. R. EVID. 601, 602.

Debtor appearing to be actively prosecuting this case, the Motion to Dismiss is denied without
prejudice.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is denied without prejudice.
 

October 12, 2022 at 9:00 a.m.
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4. 19-26529-E-13 PAUL AND JESSICA WILSON MOTION TO DISMISS CASE
DPC-4 Matthew DeCaminada 9-8-22 [118]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Paul Wilson and Jessica Lucia Mainvoille-Wilson (“Debtor”),
is delinquent in Plan payments to the Trustee.

2. The Trustee is unable to fully assess the feasibility of the Plan or effectively
administer the Plan as Trustee lacked sufficient funds to pay the post-
petition contract installments to Class 1 Claimant. 

DEBTOR’S OPPOSITION

Debtor filed an Opposition on September 28, 2022. Dckt.  122.  The Opposition states that
Debtor reduced her working hours at her job, due to cancer treatment(s).  Additionally, Debtor and counsel
will prepare a Modified Chapter 13 Plan to bring Debtors current on payments, prior to the hearing on this
Motion to Dismiss.  Dckt.  122.   

DISCUSSION

Delinquent

Debtor is $8,744.00 delinquent in plan payments, which represents multiple months of the
$2,624.00 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1)

October 12, 2022 at 9:00 a.m.
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Cannot Comply with the Plan

Debtor may not be able to make plan payments or comply with the Plan under 11 U.S.C.
§ 1325(a)(6).  The Plan is not feasible because Debtor’s failure to make Plan payments timely resulted in
insufficient funds for Trustee to pay post-petition contract installments to Class 1 Claimant, Newrez LLC
dba Shellpoint Mortgage for the total amount of $1,340.19.  Without an accurate picture of Debtor’s
financial reality, the court cannot determine whether the Plan is confirmable

Unfortunately for Debtor, a promise to file a modified plan is not evidence that resolves the
Motion.  

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

October 12, 2022 at 9:00 a.m.
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5. 19-24835-E-13 YAMINAH HEAD MOTION TO DISMISS CASE
DPC-3 Gabriel Liberman 9-8-22 [77]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 9, 2022.  By the
court’s calculation, 33 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Yaminah Aisha Head (“Debtor”), is delinquent in Plan
payments to the Trustee.

2. There is $4,101.97 in non-exempt equity listed in Schedule A/B.  With
more detail to the assets, Trustee may suggest conversion rather than
dismissal.

DEBTOR’S RESPONSE

Debtor filed a Response on September 28, 2022. Dckt.  81.  Debtor states the delinquency will
be cured prior to the hearing date.  Debtor’s Declaration further states that the delinquency will be cured
prior to October 11, 2022, and that Debtor has made $16,492.00 in payments since Trustee filed this Motion. 
Declaration, Dckt.  82. 

Debtor did not provide information as to what the non-exempt assets include.

DISCUSSION

Delinquent

October 12, 2022 at 9:00 a.m.
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Debtor is $12,990.59 delinquent in plan payments, which represents more than one month of the
$5,215.69 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1

Unfortunately for Debtor, a promise to pay is not evidence that resolves the Motion.  

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

6. 18-25370-E-13 JESSE ORTIZ CONTINUED MOTION TO DISMISS
DPC-8 Peter Macaluso CASE

7-22-22 [194]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on July 22, 2022.  By the
court’s calculation, 33 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is xxxxxxx.

October 12, 2022 at 9:00 a.m.
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The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Jesse Soto Ortiz (“Debtor”), is delinquent in Plan payments.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on August 9, 2022. Dckt. 198.  Debtor states the delinquency will be
cured prior to the hearing date. 

DISCUSSION

Delinquent

Debtor is $16,102.38 delinquent in plan payments, which represents multiple months of the
$8,082.34 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

At the hearing, the Trustee concurred with the request to continue the hearing in light of the
substantial plan payments made, a substantial cure payment pending, and the nature of cash flow in the
Debtor’s law practice business.

No Status Report Provided
No update has been filed with the court by either the Trustee or since the hearing held on August

24, 2022.

October 12, 2022 Hearing

At the hearing, xxxxxxxxxx.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is xxxxxx.
 

October 12, 2022 at 9:00 a.m.
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7. 20-23576-E-13 ROMY OSTER CONTINUED MOTION TO DISMISS
DPC-1 Mark Briden CASE

7-26-22 [46]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on July 26, 2022.  By the
court’s calculation, 29 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The hearing on the Motion to Dismiss is xxxxxxx.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Romy Elizabeth Oster (“Debtor”), is delinquent in Plan
payments.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on August 11, 2022. Dckt. 50.  Debtor states they are current on
payments and requests the Motion to Dismiss be denied to allow a modified plan to be filed.  Debtor
submitted, as an exhibit, correspondence with Ashley Rober Ballenger, a Paralegal at Tiffany & Bosco, P.A.,
which indicates that Trustee disbursed $3,096.08 to Bosco which was Debtor’s default amount.  The court
notes, however, the email was not properly authenticated.  Additionally, this amount is not the full amount
of arrears claimed by Trustee.

DISCUSSION

Delinquent

Debtor is $8,016.83 delinquent in plan payments, which represents multiple months of the
$2,681.61 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

October 12, 2022 at 9:00 a.m.
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Unfortunately for Debtor, a promise they are current and an indication of intent to file a new Plan
is not evidence that resolves the Motion.  

Debtor also states that a modified plan will be filed at a future date to address curing the
arrearage.  Upon the court’s August 19, 2022, review of the Docket in this case, no proposed modified plan
and motion to confirm have been filed. 

At the hearing, counsel for the Trustee concurred in the request for a continuance to allow
counsel for Debtor and Debtor to develop a modified plan and get the motion on file.  

No Status Report Provided

No update has been filed with the court by either the Trustee or since the hearing held on August
24, 2022.

October 12, 2022 Hearing

At the hearing, xxxxxxxxxx.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that xxxxxxx.
 

October 12, 2022 at 9:00 a.m.
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8. 18-25079-E-13 SHONTELL BEASLEY MOTION TO DISMISS CASE
DPC-5 Peter Macaluso 9-8-22 [182]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Shontell Evette Beasley (“Debtor”), is delinquent in Plan
payments to the Trustee.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on September 27, 2022. Dckt.  186.  Debtor states that the
delinquency was caused by missing a period of work, due to illness, but Debtor is now back to work full-
time.  Declaration, Dckt.  187.  Further, Debtor states the delinquency will be cured on, or prior to, the
hearing date as $2,538.00 will be submitted on October 5, 2022.  Id.  Debtor also notes that there are only
12 months remaining in the Plan.  Id. 

DISCUSSION

Delinquent

Debtor is $2,548.00 delinquent in plan payments, which represents more than one month of the
$642.00 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Unfortunately for Debtor, a promise to pay is not evidence that resolves the Motion.  

October 12, 2022 at 9:00 a.m.
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Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

9. 22-22092-E-13 HEATH FULKERSON ORDER TO SHOW CAUSE - FAILURE
Pro Se TO PAY FEES

9-26-22 [17]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  If the court’s tentative ruling becomes its final ruling,
then the court will make the following findings of fact and conclusions of law:
-----------------------------------

The Order to Show Cause was served by the Clerk of the Court on Debtor (pro se), and Chapter
13 Trustee as stated on the Certificate of Service on September 27 and 28, 2022.  The court computes that
14 and 15 days’ notice has been provided.

The court issued an Order to Show Cause based on Debtor’s failure to pay the required fees in
this case: $79.00 due on September 21, 2022.

The Order to Show Cause is sustained, and the case is dismissed.

The court’s docket reflects that the default in payment that is the subjection of the Order to Show
Cause has not been cured.  The following filing fees are delinquent and unpaid by Debtor: $79.00.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

October 12, 2022 at 9:00 a.m.
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The Order to Show Cause having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Order to Show Cause is sustained, no other
sanctions are issued pursuant thereto, and the case is dismissed.

 
 

October 12, 2022 at 9:00 a.m.
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FINAL RULINGS
10. 20-24679-E-13 PRANEE AREND MOTION TO DISMISS CASE

DPC-2 Mark Wolff 9-8-22 [42]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Pranee Arend (“Debtor”), is delinquent in Plan payments to the
Trustee.

DISCUSSION

Delinquent

Debtor is $6,202.25 delinquent in plan payments, which represents multiple months of the
$1,630.95 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

October 12, 2022 at 9:00 a.m.
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The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

11. 22-20283-E-13 CHARLENE OJASCASTRO MOTION TO DISMISS CASE
DPC-2 Richard Jare 9-8-22 [54]

Final Ruling: No appearance at the September 8, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Charlene Joy Ojascastro (“Debtor”), is delinquent in Plan
payments to the Trustee.

October 12, 2022 at 9:00 a.m.
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DISCUSSION

Delinquent

Debtor is $14,300.00 delinquent in plan payments, which represents multiple months of the
$2,860.00 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

October 12, 2022 at 9:00 a.m.
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12. 21-23786-E-13 RAUL/JULIE RODRIQUEZ MOTION TO DISMISS CASE
DPC-2 Timothy Walsh 8-29-22 [32]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Raul Yrineo Rodriquez and Julie Christine Rodriquez 
(“Debtor”), is delinquent in Plan payments to the Trustee.

DISCUSSION

Delinquent

Debtor is $8,950.00 delinquent in plan payments, which represents multiple months of the
$1,790.00 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

October 12, 2022 at 9:00 a.m.
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The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

13. 17-23887-E-13 BARBARA FULLER MOTION TO DISMISS CASE
DPC-1 Jeffrey Ogilvie 9-8-22 [27]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Barbara Jean Fuller (“Debtor”), is delinquent in Plan payments
to the Trustee, and
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2. The Plan is now overextended as Debtor is in month 63 of the 60-month
Plan as of the date of Trustee’s motion, and Debtor will be in month 64 by
the hearing date.

DISCUSSION

Delinquent

Debtor is $3,662.48 delinquent in Plan payments, which represents multiple months of the
$1,264.13 Plan payment.  Trustee also notes that the remaining amount due to complete the Plan is also
$3,662.48.  Failure to make plan payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C.
§ 1307(c)(1).

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

October 12, 2022 at 9:00 a.m.
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14. 21-22590-E-13 KENNETH SMITHOUR MOTION TO DISMISS CASE
DPC-3 Mary Ellen Terranella 8-29-22 [53]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is denied without prejudice.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Kenneth Lee Smithour (“Debtor”), is delinquent in Plan
payments to the Trustee.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on September 27, 2022. Dckt.  57.  Debtor states that a modified plan
and motion to approve the modified plan will be filed, prior to the hearing date. 

FILING OF MODIFIED PLAN

Debtor filed a Modified Plan and Motion to Confirm on September 29, 2022. Dckts. 61, 60.  The
court has reviewed the Motion to Confirm the Modified Plan and the Declaration in support filed by Debtor.
Dckt. 62.  The Motion appears to comply with Federal Rule of Bankruptcy Procedure 9013 (stating grounds
with particularity), and the Declaration appears to provide testimony as to facts to support confirmation
based upon Debtor’s personal knowledge. FED. R. EVID. 601, 602.

Debtor appearing to be actively prosecuting this case, the Motion to Dismiss is denied without
prejudice.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.
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The Motion to Dismiss the Chapter 13 case filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is denied without prejudice.
 

15. 22-21397-E-13 ASHLEY SNOVEL ORDER TO SHOW CAUSE - FAILURE
Thomas Amberg TO PAY FEES

9-6-22 [35]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

The Order to Show Cause was served by the Clerk of the Court on Debtor, Debtor’s Attorney,
and Chapter 13 Trustee as stated on the Certificate of Service on September 7 and 8, 2022.  The court
computes that 34 and 35 days’ notice has been provided.

The court issued an Order to Show Cause based on Debtor’s failure to pay the required fees in
this case: $78.00 due on August 31, 2022.

The Order to Show Cause is discharged, and the bankruptcy case shall proceed
in this court.

The court’s docket reflects that the default in payment that is the subjection of the Order to Show
Cause has been cured.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Order to Show Cause having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Order to Show Cause is discharged, no sanctions
ordered, and the bankruptcy case shall proceed in this court.
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16. 18-26005-E-13 DAVID AND CAROLINE SELICK MOTION TO DISMISS CASE
DPC-2 Werner Ogsaen 9-8-22 [49]

DEBTOR DISMISSED: 9/20/22

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

The case having previously been dismissed, the Motion is dismissed as moot.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss having been presented to the court, the case having
been previously dismissed, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is dismissed as moot, the case having
been dismissed.

17. 22-21027-E-13 JAMES BURKE ORDER TO SHOW CAUSE - FAILURE
Michael Hays TO PAY FEES

8-29-22 [42]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

The Order to Show Cause was served by the Clerk of the Court on Debtor, Debtor’s Attorney],
and Chapter 13 Trustee as stated on the Certificate of Service on August 30 and 31, 2022.  The court
computes that 42 and 43 days’ notice has been provided.

The court issued an Order to Show Cause based on Debtor’s failure to pay the required fees in
this case: $78.00 due on August 24, 2022.

The Order to Show Cause is discharged, and the bankruptcy case shall proceed
in this court.

October 12, 2022 at 9:00 a.m.
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DEBTOR’S RESPONSE

Debtor filed a Response on September 6, 2022 (Dckt.  44), stating that all installment payments
have been made. 

The court’s docket reflects that the default in payment that is the subjection of the Order to Show
Cause has been cured.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Order to Show Cause having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Order to Show Cause is discharged, no sanctions
ordered, and the bankruptcy case shall proceed in this court. 

 

October 12, 2022 at 9:00 a.m.
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18. 21-22844-E-13 TONYA BELTRAN MOTION TO DISMISS CASE
DPC-1 Mikalah Liviakis 8-29-22 [19]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Tonya Leah Beltran (“Debtor”), is delinquent in Plan payments
to the Trustee.

DISCUSSION

Delinquent 

Debtor is $5,850.00 delinquent in Plan payments, which represents multiple months of the
$1,170.00 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.
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The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

19. 21-20049-E-13 KEVIN WELCH MOTION TO DISMISS CASE
DPC-1 Mo Mokarram 9-8-22 [24]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. The debtor, Kevin Charles Welch (“Debtor”), is delinquent in Plan
payments to the Trustee. 
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DISCUSSION

Delinquent

Debtor is $36,215.50 delinquent in plan payments, which represents multiple months of the
$5,174.50 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1)

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

October 12, 2022 at 9:00 a.m.
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20. 20-22763-E-13 VERNITA COLEMAN MOTION TO DISMISS CASE
DPC-2 Thomas Moore 9-8-22 [42]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 8, 2022.  By the
court’s calculation, 34 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Vernita Yvette Coleman (“Debtor”), is delinquent in Plan
payments to the Trustee.

DISCUSSION

Delinquent

Debtor is $8,144.77 delinquent in plan payments, which represents multiple months of the
$2,642.57 plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.
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The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.

 

21. 21-22164-E-13 TERA YNIGUEZ MOTION TO DISMISS CASE
DPC-1 Bruce Dwiggins 8-29-22 [28]

Final Ruling: No appearance at the October 12, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 29, 2022.  By the
court’s calculation, 44 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d
592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest are entered. 
Upon review of the record, there are no disputed material factual issues, and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Dismiss is granted, and the case is dismissed.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. the debtor, Tera Diane Yniguez (“Debtor”), is delinquent in Plan payments
to the Trustee.

October 12, 2022 at 9:00 a.m.
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DISCUSSION

Delinquent

Debtor is $3,848.32 delinquent in plan payments, which represents multiple months of the
$1,534.16 Plan payment.  Before the hearing, another plan payment will be due.  Failure to make plan
payments is unreasonable delay that is prejudicial to creditors. 11 U.S.C. § 1307(c)(1). 

Based on the foregoing, cause exists to dismiss this case.  The Motion is granted, and the case
is dismissed.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by The Chapter 13
Trustee,  David Cusick (“Trustee”), having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is granted, and the case is
dismissed.
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