
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

October 4, 2016 at 2:00 P.M.

1. 15-20007-C-13 BARBARA DAVIDSON MOTION TO MODIFY PLAN
     RJ-3 Richard Jare 8-30-16 [85]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing
as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be
the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
August 30, 2016. Thirty-five days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy
Procedure 3015(g). Opposition having been filed, the court will address the merits of the motion at the hearing. 
If it appears at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing
will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. The proposed plan miscalculates the total months paid. It states
that Debtor has paid an aggregate sum of $4890 through month 20,
where the Trustee calculates that Debtor will only pay this amount
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through month 19.  The trustee will not have an objection to plan
modification if corrected in the order confirming.

The court anticipates that Debtor will agree to correct the miscalculation
in the order confirming. Based upon that assumption, the court’s tentative
decision is to grant the motion. The court shall issue a minute order
substantially in the following form holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Motion is granted,
Debtors’ Chapter 13 Plan filed on August 26,
2016 is confirmed, and counsel for the Debtors
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the
court.

**** 
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2. 15-23107-C-13 JESSICA RAMSEY OBJECTION TO CLAIM OF
     DPC-3 Marc Caraska CARRINGTON COLLEGE, CLAIM
     NUMBER 5-1
     8-15-16 [65]

****
Final  Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the
Objection to Claim and supporting pleadings were served on the
Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties
requesting special notice, and Office of the United States Trustee on
August 15, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing
requirement.)

     The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are
entered.  Upon review of the record there are no disputed material factual
issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 5-1 of Carrington College is sustained, and the
claim is disallowed in its entirety.

     David P. Cusick, the Chapter 13 Trustee, (“Objector”) requests
that the court disallow the claim of Carrington College (“Creditor”),
Proof of Claim No. 5-1 (“Claim”), Official Registry of Claims in this
case. The Claim is asserted to be secured in the amount of $1,322.09. 
Objector asserts that the Claim has not been timely filed. See Fed. R. Bankr. P. 3002(c).  The
deadline for filing proofs of claim in this case is August 19, 2015.  Notice of Bankruptcy Filing and
Deadlines, Dckt. 11.

     Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after
a noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a
proof of claim has the burden of presenting substantial factual basis to overcome the prima facie validity
of a proof of claim and the evidence must be of probative force equal to that of the creditor’s proof of
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claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds,
Inc. v. Wylie (In re Wylie), 349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

     
     The deadline for filing a Proof of Claim in this matter was August 19, 2015.  The Creditor’s Proof of
Claim was filed December 21, 2015.  No order granting relief for an untimely filed proof of claim for
Creditor has been issued by the court.  

     Based on the evidence before the court, the creditor’s claim is disallowed in its entirety as untimely. 
The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

     The Objection to Claim of Carrington College, Creditor filed in this case by
the Chapter 13 Trustee having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that the objection to Proof of Claim Number 5-1 of
Carrington College is sustained, and the claim is disallowed in its entirety.

****
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3. 16-26107-C-13 ERIN ACOSTA MOTION TO EXTEND AUTOMATIC
STAY

     MS-1 Mark Shmorgon 9-13-16 [10]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was
properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required
to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a
final hearing unless there is no need to develop the record further. 
If no opposition is offered at the hearing, the court will take up the
merits of the motion.  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption
that there will be no opposition to the motion.  If there is
opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule
9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, creditors,
and Office of the United States Trustee on September 13, 2016.
Fourteen days’ notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ----------------------------
-----.

The Motion to Extend the Automatic Stay is granted.

     Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c)
extended beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve
months. Debtor’s first bankruptcy case (No. 136-22966) was filed on May 6, 2016, which was
discharged on August 22, 2016 closed on August 26, 2016. Therefore, pursuant
to 11 U.S.C. § 362(c)(2)(A), the provisions of the automatic stay end as to Debtor thirty days after
filing.  

October 4, 2016 at 2:00 p.m.  - Page  5  

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26107
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26107&rpt=SecDocket&docno=10


     Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C.
§ 362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file
documents as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa).
The presumption of bad faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

     In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code,
82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider many factors -
including those used to determine good faith under §§ 1307( and 1325(a) - but
the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

     1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

     Here, Debtor filed a Chapter 13 plan concurrently with the Chapter
13 bankruptcy petition.  Debtor asserts the plan is confirmable. Debtor’s previous case was a Chapter 7
and at the time she was not interested in reorganizing her secured debt. Debtor has now realized that she
can benefit from a Chapter 13 filing and reorganization of her one and only secured debt.

     Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior
case for the court to extend the automatic stay. Debtor asserts that, unlike the her prior case, Debtor is
prepared to reorganize her debts and move more efficiently towards confirmation of a Chapter 13 plan. 

     The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

     The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the
hearing.

     The Motion to Extend the Automatic Stay the
Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon
review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is
granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further
order of this court.

**** 
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4. 13-34908-C-13 SEAN/SARAH STEWART MOTION TO MODIFY PLAN
     SJS-5 Scott Johnson 8-25-16 [93]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for
hearing on the notice required by Local Bankruptcy Rules 3015-1(d)(2),
9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy
Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United
States Trustee on August 25, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the court will address the merits
of the motion at the hearing.  If it appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed
modifications was filed by Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’
Modified Plan for the following reasons:

     1. The proposed plan miscalculates the total amount paid
through August 2016. The trustee will not have an
objection to plan modification if corrected in the order
confirming.

The court anticipates that Debtor will agree to correct the
miscalculation in the order confirming. Based upon that assumption,
the court’s tentative decision is to grant the motion. The court shall
issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the
hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors
having been presented to the court, and
upon review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is
granted, Debtors’ Chapter 13 Plan filed on
August 25, 2016 is confirmed, and counsel
for the Debtors shall prepare an
appropriate order confirming the Chapter
13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13
Trustee will submit the proposed order to
the court..

**** 
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5. 16-24809-C-13 PAULINE MARZETTE OBJECTION TO CONFIRMATION OF
     DPC-1 Steele Lanphier PLAN BY DAVID P. CUSICK
     9-7-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee,
and any other parties in interest were not required to file a written
response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion,
the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption
that there will be no opposition to the motion.  If there is
opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule
9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor and Debtor’s Attorney on September 7, 2016. Fourteen days’ notice is required. That
requirement was met.
          
     The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ----------------------------
-----.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:     

1. Debtor failed to disclose prior case number 10-50998 on the petition.

2. Debtor’s plan lists an ongoing monthly mortgage payment in an amount approximately
$1,500 less than the amount listed on the Notice of Mortgage Payment Change filed by the
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lienholder. Dkt. 15.

3. The Plan fails the liquidation analysis.

4. The plan payment is insufficient to fund the mortgage payment, mortgage arrears, and
Trustee fees.

     The court has considered the Trustee’s concerns and finds them legitimate. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

     The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****   

October 4, 2016 at 2:00 p.m.  - Page  10  



6. 16-24010-C-13 ANTHONY SALCEDO MOTION TO CONFIRM PLAN
     MMM-1 Mohammad Mokarram 8-23-16 [18]

****
Final Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, all
creditors, parties requesting special notice, and Office of the United
States Trustee on August 23, 2016. Forty-two days’ notice is required.

     The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy
Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the respondent and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§
1322 and 1325(a). Debtors have filed evidence in support of
confirmation. No opposition to the Motion was filed by the Chapter 13
Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order in the following form holding
that:

Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the
hearing.

     The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been
presented to the court, and upon review of
the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
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August 23, 2016 is confirmed, and counsel
for the Debtor shall prepare an
appropriate order confirming the Chapter
13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13
Trustee will submit the proposed order to
the court.

**** 
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7. 16-20919-C-13 PAUL/DOREEN BAILEY OBJECTION TO CONFIRMATION OF
     DPC-1 Dale Orthner PLAN BY DAVID P. CUSICK
     8-30-16 [59]

****
Final Ruling:  No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 

The Objection to Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court
will set a briefing schedule and a final hearing unless there is no
need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption
that there will be no opposition to the motion.  If there is
opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule
9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor and Debtor’s Attorney on Semptember 7, 2016. Fourteen days’ notice is required. That
requirement was met.

     The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ----------------------------
-----.

The court’s decision is to continue the hearing to November 1, 2016 at 2:00
p.m. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:     

1. The Plan does not appear to be the Debtors’ best efforts. Debtors are above medium income.
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Form 122C-2 shows monthly disposable income as negative $444.76.  However, it appears
Debtors now have an additional $862.01 per month due to a reduction in their first mortgage
payment.  Also, Debtors have a history of receiving large tax refunds ($9,000 in 2015 and
$16,000 in 2014).  The Plan does not propose to incorporate all future tax refunds as
additional payments.

2. Debtors’ address on the petition is incorrect and needs to be amended.

Debtor’s Opposition

1. Debtors’ mortgage payment has been reduced, but they continue to incur substantial additional
expense due to the care of their adult, unemployed son with a head injury. Also, the Debtor
husband has 401k deductions from his pay for several months prior to the conversion of the case
from chapter 7. These deductions are continuing. Thus, the amount reflected on their Form 122C-
2 is nearly accurate. 

2. Debtors have amended their petition and schedules to address the typographical address error and
reflect increase and decrease in expenses. Dkt. 65.

3. The proposed order confirming the plan now proposes to incorporate future tax refund funds into
plan payments.

Trustee’s Reply

1. The Plan still does not appear to be the Debtors’ best efforts.     Debtors have not provided
evidence of expenses related to the care of their adult disabled son.

2. Trustee is uncertain as to wether 401K contributions in the amount of $325 are reasonable based
on current circumstances and what amount was historically used. 

3. The proposed order confirming proposes to pay any taxes refunds in excess of $2,000.  Trustee is
uncertain as to why Debtors are proposing to retain up to $2,000.

The Trustee requests that the court set a briefing schedule and continue the matter for final hearing. 

Discussion

     The court’s decision is to set a briefing schedule and continue the matter for final hearing pursuant to
the Trustee’s request.

     Debtors shall file a supplemental brief and evidence by October 12, 2016 that details: (1) their
expenses related to care for their adult son; (2) legal authority for withholding tax refunds; and (3) the
reasonableness of their current 401K contribution amount and the historic amount. 

     The Trustee shall file a responsive supplemental brief by October 19, 2016.
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     The hearing is continued to November 1, 2016 at 2:00 p.m. 

     The court has considered the Trustee’s concerns and finds them legitimate. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that hearing is continued to November 1,
2016 at 2:00 p.m. 

Debtors shall file a supplemental brief and evidence by October 12, 2016 that
details: (1) their expenses related to care for their adult son; (2) legal authority for
withholding tax refunds; and (3) the reasonableness of their current 401K
contribution amount and the historic amount. 

The Trustee shall file a responsive supplemental brief by October 19, 2016.

**** 
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8. 11-41825-C-13 ILEANA LUNA MOTION TO MODIFY PLAN
     PGM-2 Peter Macaluso 8-24-16 [94]

****
Final Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United
States Trustee on August 24, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will
not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the respondent and other parties in interest are entered.  Upon review of the
record there are no disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

     11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. Debtors have filed evidence in support of confirmation.
No opposition was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and
is confirmed. 

The court shall issue a minute order substantially in the following
form holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtors having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted,
Debtors’ Chapter 13 Plan filed on August 24,
2016 is confirmed, and counsel for the Debtors
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
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Trustee will submit the proposed order to the
court.

**** 
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9. 16-21428-C-13 KRISTEN JOHNSON MOTION TO CONFIRM PLAN
     PGM-1 Peter Macaluso 8-10-16 [29]

****
Final Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, all
creditors, parties requesting special notice, and Office of the United
States Trustee on August 10, 2016. Forty-two days’ notice is required.

     The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy
Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the respondent and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§
1322 and 1325(a). Debtors have filed evidence in support of
confirmation. No opposition to the Motion was filed by the Chapter 13
Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order in the following form holding
that:

Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the
hearing.

     The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been
presented to the court, and upon review of
the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
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August 10, 2016 is confirmed, and counsel
for the Debtor shall prepare an
appropriate order confirming the Chapter
13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13
Trustee will submit the proposed order to
the court.

**** 
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10. 14-29430-C-13 JOHNNIE REECE OBJECTION TO CLAIM OF BOB AND
     DPC-2 Richard Jare SUE STULTZ, CLAIM NUMBER 7
     8-23-16 [52]

****
Final  Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the
Objection to Claim and supporting pleadings were served on the
Creditor, Debtor, Debtor’s Attorney, parties requesting special
notice, and Office of the United States Trustee on August 23, 2016.  
44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a) 30 day notice
and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)

     The Objection to Claim has been set for hearing on the notice
required by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy
Rule 9014-1(b)(1)(A) is considered to be the equivalent of a statement
of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties and other parties in interest are
entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 7-1 of Bob and Sue Stulz is sustained, and the
claim is disallowed in its entirety without prejudice.

     The Chapter 13 Trustee  (“Objector”) requests that the court disallow the claim of Bob and
Sue Stulz (“Creditor”), Proof of Claim No. 7-1 (“Claim”), Official Registry of Claims in this case. The
Claim does not assert an amount, a secured or unsecured status, or a priority status.  As to the amount of
claim, it state “see attachment.” There are seven pages attached. The proof of claim does not set forth
any specific amount for the creditor’s claim arguably required by FRBP 3001(a).  The claim should be
disallowed without prejudice as to the filing of an amended claim. 

     In the event that the creditor seeks to assert an ownership interest in estate property, a horse, the proof
of claim is not he proper vehicle to establish ownership other than stock owner ship in the Debtor. 11
U.S.C. §  101(16).  Rather, an adversary proceeding is required. FBP 7001(2).  In the event that the
creditor seeks to assert a secured claim, the plan was confirmed and does not provide for the claim as
secured. Thus, the claim would not be paid under the plan, and the debt would not be subject to
discharge if properly filed.
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     Section 502(a) provides that a claim supported by a Proof of
Claim is allowed unless a party in interest objects.  Once an
objection has been filed, the court may determine the amount of the
claim after a noticed hearing. 11 U.S.C. § 502(b).  It is settled law
in the Ninth Circuit that the party objecting to a proof of claim has
the burden of presenting substantial factual basis to overcome the
prima facie validity of a proof of claim and the evidence must be of
probative force equal to that of the creditor’s proof of claim. Wright
v. Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also
United Student Funds, Inc. v. Wylie (In re Wylie), 349 B.R. 204, 210
(B.A.P. 9th Cir. 2006).

     Based on the evidence before the court, the creditor’s claim is
disallowed in its entirety.  The Objection to the Proof of Claim is
sustained.

The court shall issue a minute order substantially in the following
form  holding that:

Findings of Fact and Conclusions of Law are stated in
the Civil Minutes for the hearing.

     The Objection to Claim of Bob and Sue Stulz, Creditor
filed in this case by the Chapter 13 Trustee having
been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the objection to Proof of Claim
Number 7-1 of Bob and Sue Stulz is sustained, and the claim
is disallowed in its entirety without prejudice.

****
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11. 15-25434-C-13 REMEDIOS/JOSEPH RAQUIZA MOTION FOR RELIEF FROM
     UST-6 Pro Se UNAUTHORIZED AND FRAUDULENT
     BANKRUPTCY FILING
     8-18-16 [62]
     DEBTOR DISMISSED:
     07/24/2015
     JOINT DEBTOR DISMISSED:
     07/24/2015

****
Final Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United
States Trustee on August 18, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion for Relief from Unauthorized and Fraudulent Bankruptcy Filing has been set for hearing
on the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of
Bankruptcy Procedure 3015(g).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties
in interest are entered.  Upon review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its ruling from the parties’
pleadings.

 The Motion to Confirm the Modified Plan is granted.

     
     The United States Trustee for the Eastern District of California (the “UST”) hereby requests (the
“Motion”) that the Court (I) make a finding that the filing of this case (A) was not authorized by Debtor
REMEDIOS RAQUIZA and (B) occurred as a result of fraud committed by a party other than Debtor
REMEDIOS RAQUIZA, and (ii) make a notation that is consistent with this finding on the case docket,
pursuant to 11 U.S.C. §§ 105(a), 107(b)(2) and Fed. R. Bankr. P. 9018. In support of the Motion, the
UST respectfully states as follows:

1. Dr. Remedios Raquiza is the victim of identity theft. While she is
named as a debtor on the Petition, Dr. Raquiza did not file or
authorize the filing of this bankruptcy case. She did not sign the
Petition.

2. Dr. Raquiza suspects that her brother (Joseph Raquiza) is the
perpetrator of this fraud. Joseph Raquiza is the other named debtor
in this case.
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3. The address on the Petition is 1956 Ladera Drive, Lincoln,
California (the “Ladera Drive Property”). At least at one time, the
Ladera Drive Property was Joseph Raquiza’s residence.

4. In 2005 and 2007, Dr. Raquiza helped her brother obtain financing
for the Ladera Drive Property, and she was on title until 2010. But
she did not contribute to any down-payment for the Ladera Drive
Property; she never lived there; and she only visited there on one
occasion (in 2006).

5. When Dr. Raquiza learned of this fraudulent filing, she
immediately contacted the UST. More recently, Dr. Raquiza
supplemented an existing complaint against her brother to the Lincoln
Police Department.

6. By contrast, Joseph Raquiza has declined to explain his role in
this bankruptcy case. At a Rule 2004 Examination in January 2016,
Joseph Raquiza invoked his Fifth Amendment Privilege against
self-incrimination in response to virtually every question. Most
notably, Joseph Raquiza invoked the Privilege when asked:

-whether he had ever been married to Remedios Raquiza?
-whether Remedios Raquiza is his sister?
-whether he denied forging Remedios Raquiza’s signature on the
Petition?
-whether he denied that Remedios Raquiza did not authorize him to
file this bankruptcy case?

Discussion

     After reviewing the UST’s evidence, the court concludes that (I)
the filing of this case (A) was not authorized by Debtor REMEDIOS RAQUIZA and (B) occurred as a
result of fraud committed by a party other than Debtor REMEDIOS RAQUIZA, and the court will (ii)
make a notation that is consistent with this finding on the case docket, pursuant to 11 U.S.C. §§ 105(a),
107(b)(2) and Fed. R. Bankr. P. 9018.

The court shall issue a minute order substantially in the following
form holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion for Relief from Unauthorized and Fraudulent
Bankruptcy Filing filed by the United States
Trustee having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted.
The filing of this case (A) was not authorized
by Debtor REMEDIOS RAQUIZA and (B) occurred as
a result of fraud committed by a party other
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than Debtor REMEDIOS RAQUIZA.  This finding
will be noted on the docket pursuant to 11
U.S.C. §§ 105(a), 107(b)(2) and Fed. R. Bankr.
P. 9018.

**** 
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12. 15-27541-C-13 MELONY OWENS MOTION TO MODIFY PLAN
     MS-1 Mark Shmorgon 8-18-16 [32]

****
Final Ruling: No appearance at the October 4, 2016 hearing is
required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United
States Trustee on August 18, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will
not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the respondent and other parties in interest are entered.  Upon review of the
record there are no disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

     11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. Debtors have filed evidence in support of confirmation.
No opposition was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and
is confirmed. 

The court shall issue a minute order substantially in the following
form holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtors having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted,
Debtors’ Chapter 13 Plan filed on August 18,
2016 is confirmed, and counsel for the Debtors
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
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Trustee will submit the proposed order to the
court.

**** 
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13. 16-22645-C-13 PATRICK/WENDY COSENTINI MOTION TO CONFIRM PLAN
     JGD-1 John Downing 8-8-16 [32]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for
hearing on the notice required by Local Bankruptcy Rules 3015-1(d)(1),
9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and appropriate
to the court’s resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, all
creditors, parties requesting special notice, and Office of the United
States Trustee on August 8, 2016. Forty-two days’ notice is required.
That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been
filed, the court will address the merits of the motion at the hearing. 
If it appears at the hearing that disputed material factual issues
remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following
grounds:

1. Debtors are $250 delinquent in plan payments to the Trustee to date
and the next scheduled payment of $250 is due on September 25,
2016. Debtors have paid $750 into the plan to date.

2. Debtors have failed to file all pre-petition tax returns required for the four years preceding the filing
of the petition.
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3. Schedule J reflects a monthly income of $289, but Debtor is
proposing to increase the plan payments from $250 to $765 in month
7.

Discussion

     As the Trustee’s concerns highlight, the Plan does not comply with
11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan
is denied and the proposed Chapter 13 Plan is
not confirmed.

     
**** 
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14. 16-24845-C-13 ISIDRO RUIZ OBJECTION TO CONFIRMATION OF
     Peter Macaluso PLAN BY BANK OF AMERICA, N.A.
     9-8-16 [12]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on
September 8, 2016. Fourteen days’ notice is required.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     Creditor, Bank of America N.A., opposes confirmation of the Plan on the
basis that:

1.  Creditor is the holder of a claim secured by a security interset in real
property commonly known as 5316 48th Street, Sacramento, CA, which is the
Debtor’s principal residence.  The total amount due and owing under the
Promissory Note is $96,672.21 and the prepetition arrearage owed is
$1,103.32. 

2.  Debtor’s Plan does not propose to cure the prepetition arrears owed to
Creditor.

3.  Debtor’s Plan understates the monthly payment owed to Creditor.  The
Plan provides for monthly payments in the amount of $780.00 however the
current monthly mortgage payment amount is $821.53.
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4.  The Plan does not classify Creditor’s claim as a Class 1 claim.  Since
there is prepetition arrears, Creditor should be a Class 1 claimant. 

     The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Creditor, Bank of America, N.A., having been presented to
the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.
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15. 13-20356-C-13 HENRY/KATHERINE KANAE CONTINUED MOTION TO MODIFY PLAN
     PGM-5 Peter Macaluso 8-2-16 [150]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 2, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The Motion to Modify the Chapter 13 Plan is granted.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. Debtors are delinquent under the proposed plan.

     2. Debtor’s schedule I filed 2/24/16 budgets $100 per month for
a retirement fund loan repayment.  The prior schedule I did
not include this expense.  The court did not authorize
Debtors to incur this debt.

     3. A review of Debtors’ 2013 and 2014 tax return reflects
Debtors may be over-withholding. 

      
     4. Debtors have not filed a supplemental schedule I, have not

provided 2015 tax returns and six months of paystubs, and
have not indicated when the retirement loan payment
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completes.
        
Debtors’ Reply

     Debtors request a short continuance to supplement the record
and provide updated Schedules I & J as to address the Trustee’s
concerns.

DEBTOR’S SUPPLEMENTAL REPLY

     Debtors filed a supplemental reply indicating that the concerns of the
Trustee have been assuaged as amended Schedules I & J have been filed and
the Debtors sent the Trustee copies of their 2015 Tax Returns. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on August 2,
2016 is confirmed, and counsel for the Debtor
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the
court.

**** 
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16. 13-33356-C-13 MELISSA CORDOVA OBJECTION TO CLAIM OF
     DPC-5 Diana Cavanaugh COLLECTIBLES MANAGEMENT
     RESOURCES, CLAIM NUMBER 8
     8-15-16 [92]

****

Final  Ruling: No appearance at the October 4, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to
Claim and supporting pleadings were served on the Creditor, Debtor’s
Attorney, parties requesting special notice, and Office of the United States
Trustee on August 15, 2016.  By the court’s calculation, 50 days’ notice was
provided.  44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a) 30 day
notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)

     The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are
entered.  Upon review of the record there are no disputed material factual
issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 8-1 of Collectibles Management Resources is
sustained and the claim is disallowed in its entirety.

     Section 502(a) provides that a claim supported by a Proof of Claim is
allowed unless a party in interest objects.  Once an objection has been
filed, the court may determine the amount of the claim after a noticed
hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the
party objecting to a proof of claim has the burden of presenting substantial
factual basis to overcome the prima facie validity of a proof of claim and
the evidence must be of probative force equal to that of the creditor’s proof
of claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see
also United Student Funds, Inc. v. Wylie (In re Wylie), 349 B.R. 204, 210
(B.A.P. 9th Cir. 2006).

     Based on the evidence before the court, the creditor’s claim is
disallowed in its entirety.  The Objection to the Proof of Claim is
sustained.

The court shall issue a minute order substantially in the following form 
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holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Objection to Claim of Collectibles Management Resources, Creditor
filed in this case by the Chapter 13 Trustee having been presented
to the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

     IT IS ORDERED that the objection to Proof of Claim Number 8-1 of
Collectibles Management Resources is sustained, and the claim is disallowed
in its entirety without prejudice.
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17. 15-28562-C-13 ELMER/ALMA CRESPIN CONTINUED MOTION TO CONFIRM
     PGM-1 Peter Macaluso PLAN
     12-29-15 [22]

****

Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on December
29, 2015.  Forty-two days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The Motion to Confirm the Plan is denied.

     Chapter 13 Trustee, David Cusick, opposes the motion on the basis that:

1. Debtor is $1,530 delinquent in plan payments to the Trustee to
date and the next scheduled payment of $1,530 is due February
25, 2015. The case was filed on November 3, 2015, and Debtor has
paid $1,530 into the plan to date. The plan cannot be confirmed
under 11 U.S.C. § 1325(a)(2).

         At the hearing, the Trustee confirmed that the delinquency was cured.

2. Debtors cannot afford to make plan payments or comply with the
plan, 11 U.S.C. § 1325(a)(6). Debtors’ plan relies on a motion
to value the collateral of Long Beach Mortgage. The motion was
set for hearing on January 26, 2016, and was continued to March
22, 2016. 

DEBTORS’ RESPONSE

     Debtors respond, stating that they have cured the delinquency, and the
Motion to Value was continued to March 22, 2016 at 2:00 p.m. 
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CREDITOR’S OPPOSITION

     Brio Ventures, LLC opposes confirmation of the Plan on the basis that
Movant holds a junior mortgage secured by the debtor's principal residence, and
the plan proposes payment that modifies the contractual terms of the loan in
violation of 11 U.S.C. § 1322(b)(2)’s anti-modification provision.

FEBRUARY 9, 2016 HEARING

     At the hearing on February 9, 2016, the court continued the matter so that
it could be decided on the same hearing date as the Motion to Value Collateral
of Brio Ventures, LLC upon which the plan relies.  Subsequently, Brio Ventures,
LLC filed an opposition to the Motion to Confirm Plan. 

         The Parties concurred with continuing the hearing on this Motion to
after the May 3, 2016 Evidentiary Hearing Scheduling Conference on the motion
to value to afford the Parties to consider the evidence and document a
settlement, if any, on the motion to value and corresponding amendments to the
Plan which would then allow this Plan to be confirmed.

TRUSTEE’S OPPOSITION (dckt. 99)

     The Trustee filed an amended opposition to the Debtors’ motion to confirm,
opposing confirmation on the grounds that:

1.  Debtor is $1,5300.00 delinquent in plan payments and the next scheduled
payment of $1,530.00 is due October 25, 2016.

2.  Debtors Stipulation with Brio Ventures, LLC (dckt. 99) states that Debtors
will pay the creditor $251 per month for the next 240 months but Debtors budget
does not list this payment.

3.  JP Morgan Chase filed a Notice of Mortgage Payment Change on August 16,
2016 (dkct. 87) indicating that Debtors mortgage payment is increasing to
$1,357.18 per month whereas the plan lists the payment at $1,120.00 per month.

DISCUSSION

     On May 3, 2016, the court set an evidentiary hearing to be heard before
the Honorable David E. Russell on July 8, 2016 at 10:00 a.m. to resolve the
underlying basis for this objection, a Motion to Value Collateral, Dckt.
Control No. PGM-2.  The parties subsequently stipulated to continue the
evidentiary hearing to September 6, 2016.  The court continued the instant
motion to confirm plan to September 13, 2016 at 2:00 p.m and further to October
4, 2016.

     The evidentiary hearing set for September 6, 2016 was resolved per
stipulation. Dkt. 90.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
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the pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion to Confirm the Plan is
denied.

****
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18. 16-22465-C-13 ROSA RODRIGUEZ MOTION TO CONFIRM PLAN
     TOG-1 Thomas Gillis 8-18-16 [21]

****

Final Ruling: No appearance at the October 4, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 18, 2016. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on August 18,
2016 is confirmed, and counsel for the Debtor
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
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as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the
court.

**** 
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19. 15-20971-C-13 LINDA ARMSTRONG MOTION TO MODIFY PLAN
     RJ-2 Richard Jare 8-30-16 [49]
****

Final Ruling: No appearance at the October 4, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 30, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party,
an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue
its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
Debtors have filed evidence in support of confirmation. No opposition to
the Motion was filed by the Chapter 13 Trustee or creditors. The Modified
Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated
in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to the
court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on August 24, 2016
is confirmed, and counsel for the Debtors shall
prepare an appropriate order confirming the Chapter
13 Plan, transmit the proposed order to the Chapter
13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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20. 16-24777-C-13 JOSE/IMELDA VIDRIO OBJECTION TO CONFIRMATION OF
     APN-1 Thomas Amberg PLAN BY SANTANDER CONSUMER USA,
     INC.
Also #21     8-23-16 [18]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on xxxx,
<year>. Fourteen days’ notice is required.

     The Objection to Plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1). Opposition having been filed, the court
will address the merits of the motion at the hearing. If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g)

The court’s decision is to sustain the Objection. 

     Creditor, Santander Consumer USA Inc., opposes confirmation of the Plan on
the basis that Creditor has a secured claim that the Debtors have failed to
include in their Chapter 13 Plan. 

     The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
creditor, Santander Consumer USA Inc., having been presented
to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan is
sustained and the proposed Chapter 13 Plan is not confirmed.
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21. 16-24777-C-13 JOSE/IMELDA VIDRIO OBJECTION TO CONFIRMATION OF
     DPC-1 Thomas Amberg PLAN BY DAVID P. CUSICK
     9-7-16 [22]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on
September 7, 2016. Fourteen days’ notice is required.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

1.  Debtor has failed to provide the Trustee with 60 days of employee
payment advices received prior to the filing of the petition;

2.  Debtor cannot make the payments under the plan.  Debtor proposes to
value the secured claim of Helmut Sommer Inc.  on a judgment lien secured by
Debtors residence, but has failed to file a Motion to Avoid Lien. 

3.  Debtors’ plan fails to provide for the secured debt of Chrysler Capital
for a 2015 Dodge Dart.  The creditor has also filed an objection to
confirmation.

4.  The Plan will not complete within 60 monhts due to the secured claim of
Chrysler Capital and the priority claim of Employment Development
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Department.

     The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

     

October 4, 2016 at 2:00 p.m.  - Page  43  



22. 16-24986-C-13 JIM/NAWAL TORRES OBJECTION TO CONFIRMATION OF
     DPC-1 Ashley Amerio PLAN BY DAVID P. CUSICK
     9-7-16 [12]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  If there is additional
opposition presented, the court will consider the opposition and whether
further hearing is proper pursuant to Local Bankruptcy Rule
9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on
September 7, 2016. Fourteen days’ notice is required.  That requirement is
met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to overrule the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that the plan may not be the Debtors best effort under § 11 U.S.C. 1325(b)
because:

1.  Schedule I lists gross income for Debtor of $6,819.20 per month but a
review of the Debtor’s pay indicate that Debtor earns gross wages of $44.32
per hour, which amounts to $7,682.13 per month.  Thus, Debtor’s income is
understated.

2.  Debtor has a federal refund on income tax in the amount of $2,788.00 and
a state refund in the amount of $3,734.00.  Trustee requests that Debtors
turn over the income tax returns annually and pay any refund over $2,000.00
into the plan for the benefit of unsecured creditors.
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DEBTORS’ REPLY

     Debtors reply that the income on Schedule I is understated and
amendment to Schedule I will be forthcoming.  Debtors additionally agree to
turn over annual tax refunds that exceed $2,000.00 to the Trustee.

DISCUSSION

     The Debtors have met the concerns of the Trustee.  The Chapter 13 Plan
will be confirmed according to the changes outlined in the Debtors’ reply.

     The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection
is overruled and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation of the
Plan is overruled and the proposed Chapter 13 Plan filed on
July 29, 2016 is confirmed.  Counsel for the Debtor shall
prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court. 

****   
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23. 16-23288-C-13 GALE HUCKE CONTINUED MOTION TO VALUE
     NBC-1 Eamonn Foster COLLATERAL OF CITIMORTGAGE,
     INC.
     6-13-16 [14]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.   

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on June 13, 2016. Twenty-eight days’
notice is required. That requirement was met. 

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-rsrespondent and
other parties in interest are entered.  Upon review of the record there are
no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Value secured claim of Citimortgage, Inc., “Creditor,” is
granted.

     The Motion is accompanied by the Debtors’ declaration. The Debtor is
the owner of the subject real property commonly known as 545 Kimball Street,
Red Bluff, California. The Debtors seeks to value the property at a fair
market value of $111,0000.00 as of the petition filing date. As the owner,
the Debtors’ opinion of value is evidence of the asset’s value. See Fed. R.
Evid. 701; see also Enewally v. Wash. Mut. Bank (n re Enewally), 368 F.3d
1165, 1173 (9 Cir. 2004).

     The first deed of trust secures a loan with a balance of approximately
$115,109.00. Citimortgage, Inc.’s second deed of trust secures a loan with a
balance of approximately $21,881. Therefore, the respondent creditor’s claim
secured by a junior deed of trust is completely under-collateralized.

CHAPTER 13 TRUSTEE

     Chapter 13 Trustee has filed a statement of non-opposition. 
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CREDITOR’S OPPOSITION

     Citimortgage, Inc., Creditor, objects to Debtor’s Motion to Value,
estimating the value of the subject property to be closer to $122,000.00.
Creditor requests a continuance for at least 60 days to obtain its own
verified appraisal of the subject property. 

     The court will grant Creditor’s request for a 60 days continuance. 

DISCUSSION

     Creditor has not obtained a verified appraisal.  Therefore, the motion
should be granted according to the only evidence available to the court, the
Debtor’s valuation.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Value Collateral filed by Debtors, having
been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion to vale the secured claim
of Citimortgage, Inc. is granted.

****  
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24. 15-23689-C-13 STEVEN SANDOVAL MOTION TO APPROVE LOAN
     PGM-2 Gabriel Liberman MODIFICATION
     9-1-16 [61]
****

Tentative Ruling:  The Motion to Approve Loan Modification has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee and Office of the United States Trustee on September 1, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
responding parties and other parties in interest are entered. 

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by Steven A. Sandoval ("Debtor")
seeks court approval for Debtor to incur post-petition credit.  Caliber Home
Loans ("Creditor"), whose claim the plan provides for in Class 1, has agreed to
a loan modification which will reduce Debtor's mortgage payment from the
current $1,117.96 a month to $1,042.27 a month.  The modification will fix the
interest rate and the monthly P&I for the life of the mortgage unless the
initial modified interest rate is below current market interest rates. 

     The Motion is supported by the Declaration of Steven Sandoval.  The
Declaration affirms Debtor's desire to obtain the post-petition financing and
provides evidence of Debtor's ability to pay this claim on the modified terms.

TRUSTEE’S OPPOSITION

     Trustee asserts that the Debtor is delinquent in plan payments in the
amount of $4,343.00.

DEBTOR’S REPLY

     Debtor replies that he has a modified plan (on calendar for October 25,
2016) that will address the Trustee’s concerns.
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DISCUSSION

     The loan modification will reduce the payments required by the Debtor. The
Debtor is delinquent and the Modified Plan will cure those arrears to the
Trustee over the life of the plan.  The modification is unlikely to affect
creditors as there is a 0% dividend to unsecured creditors in this case.
     
     This post-petition financing is consistent with the Chapter 13 Plan in
this case and Debtor's ability to fund that Plan.  Trustee’s objectionis
addressed in the modified plan, and the motion complies with the provisions of
11 U.S.C. § 364(d), therefore the Motion to Approve the Loan Modification is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

     Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.
     
     The Motion to Approve the Loan Modification
filed by the Debtor having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,
     
     IT IS ORDERED that the court authorizes
Steven Sandoval ("Debtor") to amend the terms of
the loan with Caliber Home Loans, which is
secured by the real property commonly known as
173 Grace Avenue, Sacramento, California, on such
terms as stated in the Modification Agreement
filed as Exhibit A in support of the Motion,
Dckt.  61.

****
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25. 14-32092-C-13 NATHAN/MELANIE ROBINSON MOTION TO MODIFY PLAN
     MET-3 Mary Ellen Terranella 8-24-16 [68]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 24, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. Debtor is delinquent $391.00 under the terms of the proposed plan. 
     
     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
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been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the
Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 
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26. 16-23793-C-13 DOROTHY TYLER-LEWIS MOTION TO CONFIRM PLAN
     MRL-1 Mikalah Liviakis 8-8-16 [19]

****

Final Ruling: No appearance at the October 4, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on August 8, 2016. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on August 8,
2016 is confirmed, and counsel for the Debtor
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed

October 4, 2016 at 2:00 p.m.  - Page  52  

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-23793
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-23793&rpt=SecDocket&docno=19


order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the
court.

**** 
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27. 16-26203-C-13 JOAN HUNNICUTT MOTION TO EXTEND AUTOMATIC STAY
     SLE-1 Steele Lanphier O.S.T.
     9-22-16 [10]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, considering the opposition to
this motion.  If there is further opposition presented, the court will
consider the opposition and whether further hearing is proper pursuant to
Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on September 22, 2016. Fourteen days’
notice is required. That requirement was NOT met. 

     The Motion to Extend the Automatic Stay was not properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  At the hearing ---------------------------------.

The Motion to Extend the Automatic Stay is denied.

     Debtor seeks to have the provisions of the automatic stay provided by
11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s third bankruptcy case within the last twelve months. Debtor’s first
bankruptcy case (No.  16-24505) was filed on July 11, 2016 and dismissed on
August 10, 2016, for Debtor’s failure to file all necessary documents. 
Debtor’s second bankruptcy case (No.  16-25280) was filed on August 11, 2016
and dismissed on September 16, 2016, for failure to file all necessary
documents. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions
of the automatic stay end as to Debtor thirty days after filing.  

     Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
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may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

     In determining if good faith exists, the court considers the totality
of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, staying the Serial Filer - Interpreting
the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82
Am. Bankr. L.J. 201, 209-210 (2008). Courts consider many factors -
including those used to determine good faith under §§ 1307( and 1325(a) -
but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3)
are:

     1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

     Here, Debtor filed this chapter 13 (and the previous two) to stop
foreclosure action on her house.  Debtor’s attorney concedes that it was
lack of competent management that caused the prior two cases to be
dismissed.  All schedules and forms have been filed in the instant case. 
Debtor’s plan will provide for payment of arrears on her home loan.

TRUSTEE’S OPPOSITION

     Trustee argues that Debtor is on her third plan and there is still no
Plan, Schedules, or Statement of Financial Affairs. 

DISCUSSION

     Under § 362(c)(4), the plan is presumptively filed in bad faith unless
the Debtor can rebut the presumption with clear and convincing evidence to
the contrary.  Debtor’s evidence to rebut this presumption is that her plan
will provide payment of the arrears of her house.  However, as the Trustee
points out, this is the third filing in the past 4 months and none have
included a Plan, Statement of Financial Affairs, or Schedules.  Therefore,
there is not clear and convincing evidence that this plan is not filed in
bad faith, and the motion should be denied.

     Debtor has not sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.

     The motion is denied and the automatic stay is not extended.

     The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Extend the Automatic Stay
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,
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     IT IS ORDERED that the Motion is denied
and the automatic stay is not extended.

**** 
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