
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

October 1, 2019 at 2:00 p.m.

1. 19-24706-C-13 BLONG VANG AND ZOUA YANG OBJECTION TO CONFIRMATION OF
DPC-1 Mohammad M. Mokarram PLAN BY DAVID P. CUSICK

9-5-19 [14]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor and Debtor’s Attorney, on September
5, 2019.  By the court’s calculation, 26 days’ notice was provided.  14 days’
notice is required.

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation
of the Plan on the basis that:

A. Debtor’s plan fails the Chapter 7 Liquidation Analysis
under 11 U.S.C. § 1325(a)(4).  Trustee states that
debtors’ non-exempt assets total approximately $54,500
and debtors propose to pay 20% to unsecured creditors
scheduled at $96,927 or $19,259.40.  The debtors
receive approximately $150,000 from sale of real
property approx. 10 months prior to filing.  An
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accounting has been provided showing how approx.
$95,500 was spent, but not the remaining $54,500. 
Currently filed unsecured claims total $34,478.04.  The
Claims Bar Date is 10/4/19. 

 

B. The Trustee alleges the plan was not filed in good
faith since debtors have not provided a complete
accounting of how the $150,000 from the sale of real
property was spent or maintained.

C. The Trustee alleges the plan is not the debtors’ best effort. 
Debtor 1 is listed as being unemployed and having no anticipated
employment for the duration of the plan.  Yet, the accounting
provided by the debtors for the disposition of the $150,000 gain
from the sale of real property indicates that $10,000 was spent
on “Educational trading school for Debtor.”  The Trustee feels
that the debtors have been “less than forthright” in providing
information about this educational training and any projected
potential income that may result.

DISCUSSION

Trustee’s  objections are well-taken. At the hearing Debtors addressed
the Trustee’s concerns ...

The Plan XXXX comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is XXXX.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee, David Cusick (“Trustee”), having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is XXXX .
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2. 17-21208-C-13 LOUIS BROWN MOTION TO MODIFY PLAN
MET-6 Mary Ellen Terranella 8-7-19 [132]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 7, 2019. 35 days’ notice is required. FED. R. BANKR. P.
2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is denied.

The debtor, Louis Brown(“Debtor”) seek confirmation of the Modified
Plan to make up for missed payments. Declaration, Dckt. 136.  The Modified Plan
provides for increased plan payments for monthly payments of $1,443.00.
Modified Plan, Dckt. 136.  11 U.S.C. § 1329 permits a debtor to modify a plan
after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition
on August 7, 2019. Dckt. 145. The Trustee argues that:

1. Debtor is delinquent $3,071.50 under the terms of the proposed plan. 

2. Debtor does not incorporate language regarding potential non-exempt
proceeds from a pending lawsuit.

3. The Debtor’s plan does not properly provide for payment of attorneys
fees.

4. The Plan relies on a Motion for Substitution, which this court
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granted on September 17, 2019.

DISCUSSION 

The Chapter 13 Trustee asserts that Debtor is $3,071.50 delinquent in
plan payments, which represents about one month of the plan payment.  
Delinquency indicates that the Plan is not feasible and is reason to deny
confirmation. See 11 U.S.C. § 1325(a)(6).

At the hearing Debtor addresses whether to incorporate the proposed
clarifications to address the Trustee’s Objections concerning potentially non-
exempt funds in connection with a pending law suit and providing for attorneys
fees...

The Modified Plan does not comply with 11 U.S.C. §§ 1322, 1325(a), and
1329 and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by Michael Lucero and Maria Martinez (“Debtors”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan
is denied, and the proposed Chapter 13 Plan is not confirmed.
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3. 19-22209-C-13 IAN/SARA LANE MOTION TO CONFIRM PLAN
MDA-1 Mary D. Anderson 8-7-19 [18]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 7, 2019.  By the court’s calculation, 36 days’ notice
was provided.  35 days’ notice is required. FED. R. BANKR. P. 2002(a)(9); LOCAL
BANKR. R. 3015-1(d)(1).

The Motion to Confirm the Amended Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is denied.

The debtors, Ian Lane and Sara Lane (“Debtors”), seek confirmation of
the Amended Plan.  The Amended Plan provides for (60) monthly payments of
$235.00 and a 1% dividend to the general unsecured claims. Amended Plan, Dckt.
20.  11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition
on August 28, 2019. Dckt. 23.  The Opposition is based on:

A. Debtor’s Plan provides for a 1% dividend to the general unsecured
creditors, however the Trustee argues it should be 3%. 

B. Debtors include additional language that should be stated in the
Additional Provisions, not modifying the Plan form.
  
DISCUSSION

The Chapter 13 Trustee argues that the Plan is based upon a plan form
that has been improperly modified, rather than putting the modifications in the
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additional provisions.  Debtor has not properly identified the accurate
dividend to general unsecured creditors in violation of 11 U.S.C. § 1325(a)(6).

The Amended Plan does not comply with 11 U.S.C. §§ 1322, 1323, and
1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed
by the debtor, Ian Land and Sara Lane (“Debtors”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended
Plan is denied, and the proposed Chapter 13 Plan is not
confirmed.
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4. 16-22819-C-13 LOUIS/D'AUNA RUFFIN OBJECTION TO CLAIM OF SOLANO
PSB-1 Pauldeep Bains DCSS, CLAIM NUMBER 8

8-14-19 [39]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 3007-1 Objection to Claim—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection to
Claim and supporting pleadings were served on Creditor, Debtor, Debtor’s
Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of
the United States Trustee on August 14, 2019.   44 days’ notice is required.
FED. R. BANKR. P. 3007(a) (requiring thirty days’ notice); LOCAL BANKR. R.
3007-1(b)(1) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  Failure of the respondent and other
parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered
to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule
construing a party’s failure to file opposition as consent to grant a motion). 
The defaults of the non-responding parties and other parties in interest are
entered.

The Objection to Proof of Claim Number 8-1 of Solano DCSS is
sustained, and the claim is disallowed in its entirety.

Louis Ruffin and D’auna Ruffin, the Chapter 13 Debtors, (“Objector”)
requests that the court disallow the claim of Solano DCSS (“Creditor”), Proof
of Claim No. 8-1 (“Claim”), Official Registry of Claims in this case.  The
Claim is asserted to be unsecured in the amount of $5,024.17.  Objector asserts
that he does not owe the Solano DCSS anything.  Debtor provides a Notice from
the Salon County Department of Child Support Services stating that the
underlying case number 0950050924-01 has been closed since April 28, 2017 and
the balance owed is $0.00. Dckt. 46.

DISCUSSION

Section 502(a) provides that a claim supported by a Proof of Claim is
allowed unless a party in interest objects.  Once an objection has been filed,
the court may determine the amount of the claim after a noticed hearing. 11
U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party
objecting to a proof of claim has the burden of presenting substantial evidence
to overcome the prima facie validity of a proof of claim, and the evidence must
be of probative force equal to that of the creditor’s proof of claim. Wright v.
Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student
Funds, Inc. v. Wylie (In re Wylie), 349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).
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Substantial evidence means such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion, and requires financial information
and factual arguments. In re Austin, 583 B.R. 480, 483 (B.A.P. 8th Cir. 2018). 
Notwithstanding the prima facie validity of a proof of claim, the ultimate
burden of persuasion is always on the claimant. In re Holm, 931 F.2d at p. 623.

Here, it appears the Debtor has provided a Notice stating the balance
on the account is $0.00.  At the hearing ---

Based on the evidence before the court, Creditor’s claim is disallowed
in its entirety.  The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Claim of Solano DCSS (“Creditor”),
filed in this case by Louis Ruffin and D’auna Ruffin, the
Chapter 13 Debtors, (“Objector”) having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Proof of Claim
Number 8-1 of Creditor is sustained, and the claim is
disallowed in its entirety.

Attorney’s fees and costs, if any, shall be requested
as provided by Federal Rule of Civil Procedure 54 and Federal
Rules of Bankruptcy Procedure 7054 and 9014.
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5. 19-24519-C-13 BRANDON/ALEXANDRIA WELDY MOTION TO CONFIRM PLAN
MMM-1 Mohammad M. Mokarram 8-24-19 [17]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 24, 2019.  35 days’ notice is required. F ED. R. BANKR.
P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b).  Failure of the respondent and other parties
in interest to file written opposition at least fourteen days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to
be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule
construing a party’s failure to file opposition as consent to grant a motion). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David A.
Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the respondent and other parties in interest are
entered.  Upon review of the record, there are no disputed material factual
issues, and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Motion to Confirm the Plan is granted.

11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.  The debtors, Brandon Weldy and Alexandria Weldy (“Debtors”),
have  provided evidence in support of confirmation.  The Chapter 13 Trustee,
David Cusick (“Trustee”), filed a Non-Opposition on September 5, 2019. Dckt.
24.  The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
debtors, Brandon Weldy and Alexandria Weldy (“Debtors”)
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s
Chapter 13 Plan filed on August 24, 2019, is confirmed. 
Debtors’ Counsel shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
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to the Chapter 13 Trustee, David Cusick ("Trustee"), for
approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

October 1, 2019 at 2:00 p.m.
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6. 19-22424-C-13 EARL MILLER MOTION TO CONFIRM PLAN
TJW-1 Timothy Walsh 8-20-19 [45]

THRU #7

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 20, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is denied.

The debtor, Earl Miller (“Debtor”), seeks confirmation of the Amended
Plan.  The Amended Plan provides for monthly payments of $13,975.00 for 60
months and a 0% dividend to general unsecured creditors. Amended Plan, Dckt.
47.  11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 16, 2019. Dckt. 57.  The Trustee’s Opposition is based on the
following:

A.  The Debtor is delinquent $27,950.00 with another payment of
$13,975.00 due prior to the hearing.   

B. The plan relies on a Motion to Value 452 Lansing Circle, Benicia,
California. The court notes this is to be heard on the same date. 

C.  The Debtor’s Schedules I and J do not appear accurate.
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D. The Debtor has not filed a Spousal Waiver. 

DISCUSSION

 The Chapter 13 Trustee asserts that Debtor is $27,950.00 delinquent in
plan payments, which represents multiple months of the $13,975.00 plan payment. 
Before the hearing, another plan payment will be due.  According to the Chapter
13 Trustee, the Plan in § 2.01 calls for payments to be received by the Chapter
13 Trustee not later than the twenty-fifth day of each month beginning the
month after the order for relief under Chapter 13.  Delinquency indicates that
the Plan is not feasible and is reason to deny confirmation. See 11 U.S.C.
§ 1325(a)(6).

Debtor claims exemptions pursuant to California Code of Civil Procedure
section 703.140(b). That section requires that, if a married person is filing
individually, the spouses execute a written waiver. Debtor here has not filed a
spousal waiver. Because Debtor is not entitled to the claimed exemptions, the
Plan does not provide unsecured claims at least as much as they would receive
in a Chapter case. 11 U.S.C. § 1325(a)(4).

The Amended Plan does not comply with 11 U.S.C. §§ 1322, 1323, and
1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by
the debtor, Earl Miller (“Debtor”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan
is denied, and the proposed Chapter 13 Plan is not confirmed.
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7. 19-22424-C-13 EARL MILLER MOTION TO VALUE COLLATERAL OF
TJW-2 Timothy Walsh OAKLAND MUNICIPAL CREDIT UNION

9-4-19 [52]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 4, 2019.   14 days’ notice is required. 
That requirement was met

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of Oakland
Municipal Credit Union(“Creditor”) is granted, and Creditor’s
secured claim is determined to have a value of $0.00.

The Motion to Value filed by Earl Miller (“Debtor”) to value the secured
claim of Oakland Municipal Credit Union (“Creditor”) is accompanied by Debtor’s
declaration. Declaration, Dckt. 54.  Debtor is the owner of the subject real
property commonly known as 452 Lansing Circle, Benicia, California
(“Property”).  Debtor seeks to value the Property at a fair market value of
$857,797.00 as of the petition filing date.  As the owner, Debtor’s opinion of
value is evidence of the asset’s value. See FED. R. EVID. 701; see also Enewally
v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The valuation of property that secures a claim is the first step, not
the end result of this Motion brought pursuant to 11 U.S.C. § 506(a).  The
ultimate relief is the valuation of a specific creditor’s secured claim.

11 U.S.C. § 506(a) instructs the court and parties in the methodology
for determining the value of a secured claim.
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(a)(1)  An allowed claim of a creditor secured by a lien on
property in which the estate has an interest, or that is subject
to setoff under section 553 of this title, is a secured claim to
the extent of the value of such creditor’s interest in the
estate’s interest in such property, or to the extent of the
amount subject to setoff, as the case may be, and is an unsecured
claim to the extent that the value of such creditor’s interest or
the amount so subject to set off is less than the amount of such
allowed claim. Such value shall be determined in light of the
purpose of the valuation and of the proposed disposition or use
of such property, and in conjunction with any hearing on such
disposition or use or on a plan affecting such creditor’s
interest.

11 U.S.C. § 506(a) (emphasis added).  For the court to determine that
creditor’s secured claim (rights and interest in collateral), that creditor
must be a party who has been served and is before the court. U.S. Constitution
Article III, Sec. 2 (case or controversy requirement for the parties seeking
relief from a federal court).

PROOF OF CLAIM FILED

The court has reviewed the Claims Registry for this bankruptcy case.
Proof of Claim No.  1-1  filed by Oakland Municipal Credit Union is the subject
claim. 

DISCUSSION

The senior in priority deed of trust secures a claim with a balance of
approximately $1,022,462.03. Proof of Claim No. 2-1.  Creditor’s second deed of
trust secures a claim with a balance of approximately $74,421.62. Id.  
Therefore, Creditor’s claim secured by a junior deed of trust is completely 
under-collateralized.  Creditor’s secured claim is determined to be in the
amount of $0.00, the value of the collateral, and therefore no payments shall
be made on the secured claim under the terms of any confirmed Plan. See 11
U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th
Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure
3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
Earl Miller (“Debtor”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a)
is granted, and the claim of Oakland Municipal Credit Union
(“Creditor”) secured by a second in priority deed of trust
recorded against the real property commonly known as 452 Lansing
Circle, Benicia, California, is determined to be a secured claim
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in the amount of $0.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan. 
The value of the Property is $857,797.00  and is encumbered by a
senior lien securing a claim in the amount of $1,022,462.03,
which exceed the value of the Property that is subject to
Creditor’s lien.
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8. 19-25526-C-13 BRANDON/REBECA DOMINGUES MOTION TO VALUE COLLATERAL OF
MET-1 HENDERSON NISSAN MOTOR ACCEPTANCE CORP.

Mary Ellen Terranella 9-13-19 [13]

THRU #9

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 13, 2019. 14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of Nissan Motor
Acceptance Corp(“Creditor”) is granted, and Creditor’s secured
claim is determined to have a value of $9,925.00.

The Motion filed by Brandon Henderson and Rebecca Henderson (“Debtors”)
to value the secured claim of Nissan Motor Acceptance Corp. (“Creditor”) is
accompanied by Debtors’ declaration. Declaration, Dckt. 15. Debtors are the
owner of a 2013 Nissan Maxima (“Vehicle”).  Debtor seeks to value the Vehicle
at a replacement value of $9,925.00 as of the petition filing date.  As the
owner, Debtors’ opinion of value is evidence of the asset’s value. See FED. R.
EVID. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d
1165, 1173 (9th Cir. 2004).

DISCUSSION 

The lien on the Vehicle’s title secures a purchase-money loan which is
more than 910 days prior to filing of the petition, to secure a debt owed to
Creditor with a balance of approximately $23,000.00. Declaration, Dckt. 15.
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Therefore, Creditor’s claim secured by a lien on the asset’s title is under-
collateralized.  Creditor’s secured claim is determined to be in the amount of
$9,925.00, the value of the collateral. See 11 U.S.C. § 506(a).  The valuation
motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C.
§ 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
Brandon Henderson and Rebecca Henderson (“Debtors”)  having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a)
is granted, and the claim of Nissan Motor Acceptance Corp.
(“Creditor”) secured by an asset described as 2013 Nissan Maxima 
(“Vehicle”) is determined to be a secured claim in the amount of
$9,925.00, and the balance of the claim is a general unsecured
claim to be paid through the confirmed bankruptcy plan.  The
value of the Vehicle is $9,925.00 and is encumbered by a lien
securing a claim that exceeds the value of the asset.
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9. 19-25526-C-13 BRANDON/REBECA DOMINGUES MOTION TO VALUE COLLATERAL OF
MET-2 HENDERSON TRAVIS CREDIT UNION

Mary Ellen Terranella 9-13-19 [17]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate
to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 13, 2019. 14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of Travis Credit
Union (“Creditor”) is granted, and Creditor’s secured claim is
determined to have a value of $3,000.00.

The Motion filed by Brandon Henderson and Rebecca Henderson (“Debtors”)
to value the secured claim of Travis Credit Union (“Creditor”) is accompanied
by Debtor’s declaration. Declaration, Dckt. 19. Debtor is the owner of a 2009
Nissan Murano (“Vehicle”).  Debtor seeks to value the Vehicle at a replacement
value of $3,000.00 as of the petition filing date.  As the owner, Debtor’s
opinion of value is evidence of the asset’s value. See FED. R. EVID. 701; see
also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th
Cir. 2004).

DISCUSSION 

The lien on the Vehicle’s title secures a purchase-money loan which is
more than 910 days prior to filing of the petition, to secure a debt owed to
Creditor with a balance of approximately $11,000.00. Declaration, Dckt. 19.
Therefore, Creditor’s claim secured by a lien on the asset’s title is under-
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collateralized.  Creditor’s secured claim is determined to be in the amount of
$3,000.00, the value of the collateral. See 11 U.S.C. § 506(a).  The valuation
motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C.
§ 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
Brandon Henderson and Rebecca Henderson (“Debtors”)  having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a)
is granted, and the claim of Travis Credit Union (“Creditor”)
secured by an asset described as 2009 Nissan Murano  (“Vehicle”)
is determined to be a secured claim in the amount of $3,000.00,
and the balance of the claim is a general unsecured claim to be
paid through the confirmed bankruptcy plan.  The value of the
Vehicle is $3,000.00 and is encumbered by a lien securing a claim
that exceeds the value of the asset.
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10. 19-22328-C-13 ALLEN GAMBLE MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 8-16-19 [47]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 16, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is xxxxx.

The debtor, Allen Gamble (“Debtor”), seeks confirmation of the Amended
Plan.  The Amended Plan provides for adequate protection payments while
attempting to obtain a loan modification with Flagstar Bank. Amended Plan,
Dckt. 50.  11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 16, 2019. Dckt. 59.  The basis for the Opposition is as follows:

1. Debtor is delinquent $2,000.00 and has another $2,000.00 payment due
prior to the hearing.

2. The “Ensminger Provisions” may improperly try to alter the rights of
Flagstar Bank.

3. The Debtor amended Schedule C but has not yet filed Spousal Waiver
for use of the California State Exemptions.

4. The Debtor appears to have identified interests in unsettled
lawsuits, however, the Trustee is not clear how many lawsuits are pending.
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5. The Plan may not be the Debtor’s best effort and the Trustee believes
Debtor needs to file amended Schedules I and J. 

DEBTOR’S REPLY

Debtor’s counsel filed a Reply on September 24, 2019. Dckt. 67.  Debtors
counsel asserts that Debtor will cure the delinquency, file a Spousal Waiver,
and Amend his Schedules prior to the hearing.  The Debtors states that there is
only one pending lawsuit.  Debtor attempts to clarify the loan modification
provisions in the plan.

DISCUSSION

At the hearing the Trustee informed the court if Debtor has addressed
all of the concerns---

The Amended Plan xxxx with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is
xxxx confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by
the debtor, Allen Gamble (“Debtor”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan
is xxxx.
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11. 16-24732-C-13 GARY TOOLEY AND LINDA MOTION FOR COMPENSATION FOR
PGM-2 CATENA PETER G. MACALUSO, DEBTORS

Peter Macaluso ATTORNEY(S)
8-22-19 [26]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 22, 2019.  35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(6) (requiring twenty-one days’ notice when requested fees exceed
$1,000.00); LOCAL BANKR. R. 9014-1(f)(1)(B) (requiring fourteen days’ notice for
written opposition).  That requirement was met. 

The Motion for Prevailing Party Fees has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the
respondent and other parties in interest to file written opposition at least
fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file
opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of
the record, there are no disputed material factual issues, and the matter will
be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion for Prevailing Party Fees is granted.

Debtors’ Counsel Peter Macaluso (“Movant”) filed this Motion seeking
prevailing party fees in the amount of $975.00 as a result of Debtors
prevailing on their Objection to Claim No. 5-1 filed by Wells Fargo Financial
National Bank.

Movant states with particularity (FED. R. BANKR. P. 9011) the following
grounds in support of the Motion: 

1. The Debtors’ Objected to Claim No. 5 on June 21,
2019. Dckt. 20.

2. The Objection was sustained on August 13, 2019. Dckt.
24.  An Order Granting the Motion was filed on August
20, 2019. Dckt. 25. 

3. The court expressly authorized the Debtors to seek
prevailing party fees as provided in Federal Rule
Civil Procedure 54 and Federal Rules of Bankruptcy
Procedure 7054 and 9014. Dckt. 25.
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4. The Movant seeks $975.00 for 4.75 hours of work at
$300.00 an hour. Dckt. 28. 

STATUTORY BASIS FOR ATTORNEY’S FEES

The court may allow costs to the prevailing party except when a statute
of the United States or these rules otherwise provides. Costs against the
Unites States, its officers and agencies shall be imposed only to the extent
permitted by law. Costs may be taxed by the clerk on 14 days’ notice; on motion
served within seven days thereafter, the action of the clerk may be reviewed by
the court. Fed. R. Bank P. 7054(b)(1) 

California Civil Code § 1717 addresses substantive state law making
contractual attorney’s fees provisions reciprocal, stating:

(a) In any action on a contract, where the contract specifically
provides that attorney’s fees and costs, which are incurred to
enforce that contract, shall be awarded either to one of the
parties or to the prevailing party, then the party who is
determined to be the party prevailing on the contract, whether he
or she is the party specified in the contract or not, shall be
entitled to reasonable attorney’s fees in addition to other
costs.
. . .
(b) 
(1) The court, upon notice and motion by a party, shall determine
who is the party prevailing on the contract for purposes of this
section, whether or not the suit proceeds to final judgment.
Except as provided in paragraph (2) [dismissals], the party
prevailing on the contract shall be the party who recovered a
greater relief in the action on the contract. The court may also
determine that there is no party prevailing on the contract for
purposes of this section.

Computation of Prevailing Party Attorney’s Fees

Unless authorized by statute or provided by contract, attorney’s fees
ordinarily are not recoverable as costs. Cal. Code Civ. Proc. § 1021;
International Industries, Inc. v. Olen, 21 Cal. 3d 218, 221 (Cal. 1978). The
prevailing party must establish that a contractual provision exists for
attorney’s fees and that the fees requested are within the scope of that
contractual provision. Genis v. Krasne, 47 Cal. 2d 241 (1956). In the Ninth
Circuit, the customary method for determining the reasonableness of a
professional’s fees is the “lodestar” calculation. Morales v. City of San
Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir.
1997). “The ‘lodestar’ is calculated by multiplying the number of hours the
prevailing party reasonably expended on the litigation by a reasonable hourly
rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides
an objective basis on which to make an initial estimate of the value of a
lawyer’s services.” Hensley v. Eckerhart, 461 U.S. 424, 433 (1983). An
attorney’s fee award based on the lodestar is a presumptively reasonable fee.
In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
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downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of a professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). Having this discretion is
appropriate “in view of the [court’s] superior understanding of the litigation
and the desirability of avoiding frequent appellate review of what essentially
are factual matters.”
Hensley, 461 U.S. at 437.

DISCUSSION 

The court having determined that Movant is the prevailing party and that
California Civil Code § 1717 provides that the prevailing party shall be
awarded attorneys’ fees, the court determines that the requested $975.00 in
attorneys’ fees is reasonable in this Contested Matter for services provided in
litigating the Objection to Claim No 5-1. 

Applying the normal lodestar analysis, the court begins with the billing
rates for the attorneys for which the attorneys’ fees are requested. The hourly
rates for the work done by the attorney at $300.00 an hour are reasonable. 

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Prevailing Party Fees filed by Debtor’s
counsel, Peter Macaluso (“Movant”), in connection with the
Objection to Claim No. 5-1 and prevailing party having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing.

IT IS ORDERED that Movant is awarded prevailing party
attorney’s fees against Wells Fargo Financial National Bank, in
the amount of $975.00 pursuant to California Civil Code § 1717.
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12. 17-27837-C-13 JULIE SALCEDO MOTION TO MODIFY PLAN
JMC-2 Joseph Canning 8-20-19 [36]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 20, 2019.  35 days’ notice is required. F ED. R. BANKR.
P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b).  Failure of the respondent and other parties
in interest to file written opposition at least fourteen days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to
be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule
construing a party’s failure to file opposition as consent to grant a motion). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David A.
Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the respondent and other parties in interest are
entered.  Upon review of the record, there are no disputed material factual
issues, and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Motion to Confirm the Plan is granted.

11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.  The debtor, having filed a Motion to Withdraw his plan on
September 20, 2019 (Dckt. 48) renders this Motion moot.  Accordingly, the
Motion to Confirm is denied as moot, and the plan is not confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
debtor, Julie Salcedo (“Debtor”) having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied as moot, and
the proposed Chapter 13 Plan is not confirmed.
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13. 18-22839-C-13 ROBERT STANLEY CONTINUED MOTION TO DISMISS
DPC-2 Mary Ellen Terranella CASE

6-27-19 [84]

THRU #14

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Office of
the United States Trustee on June 27, 2019.   28 days’ notice is required. 
That requirement was met. 

The Motion to Dismiss has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1).  Debtor filed opposition.  If it appears
at the hearing that disputed, material, factual issues remain to be resolved,
then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is xxxx

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of
the case on the basis that:

1. the debtor is delinquent $22,481.01 in plan payments
and another payment of $8,021.91 will come due prior to
the hearing.  Debtor has paid $74,360.00 into the plan.

DEBTOR’S RESPONSE 

Debtor’s counsel filed a Response on August 7, 2019. Dckt. 138. 
Debtor’s counsel states that Debtor will filed and serve a modified plan and
motion to confirm prior to the hearing. 

DISCUSSION

The court notes that Debtor filed and served a Motion to Confirm the
Modified Plan on August 13, 2019.  Dckts. 91, 96.  The Motion appears to comply
with Federal Rule of Bankruptcy Procedure 9013 (stating grounds with
particularity), and the Declaration appears to provide testimony as to facts to
support confirmation based upon Debtor’s personal knowledge. FED. R. EVID. 601,
602.

The court continued the Motion to Dismiss to allow additional time for
Debtor to attempt to confirm a Plan.

SUPPLEMENTAL PLEADINGS AFTER THE AUGUST 21, 2019 HEARING
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United States (IRS)

On September 11, 2019 the United States on behalf of the IRS filed a
Motion in Support of Dismissal.  The United States argues that this is Debtor’s
fifth consecutive bankruptcy proceeding.  Additionally, the United States
claims that as of August 13, 2018, the Debtor has not filed required Form 941
for four quarters; Form 940 for five years; and Form 1040 for 2017.  The
Amended Proof of Claim 3-6 reflects that certain tax periods have not been
assessed. 

The United States also claims that the Plan is not feasible given the
income and expenses reflected on Debtor’s Schedules I and J. 

Chapter 13 Trustee

The Trustee flags that there may be additional child support
obligations that are provided for in the plan.  The Debtor is still delinquent
$17,988.00. The Trustee has insufficient information to determined whether
Debtor has provided for all non-exempt equity. 

Debtor

The Debtor is working to complete all of the required tax returns and
reiterated the same reasons why Debtor claimed to have difficulties filing the
returns initially.  The Debtor claims that the proposed plan is feasible and
requests that the case not be dismissed.  

At the hearing ----

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Dismiss the Chapter 13 case filed by the
Chapter 13 Trustee,  David Cusick (“Trustee”), having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is xxxx.

October 1, 2019 at 2:00 p.m.
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14. 18-22839-C-13 ROBERT STANLEY MOTION TO MODIFY PLAN
MET-2 Mary Ellen Terranella 8-13-19 [91]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 13, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

The debtor, Roberty Stanley (“Debtor”) seeks confirmation of the
Modified Plan to cure a delinquency due to the seasonal nature of his income.
Declaration, Dckt. 93.  The Modified Plan provides payments of $7,536.00 for 13
months and $8,728.00 for 47 months, with a 0% dividend to the general unsecured
creditors. Modified Plan, Dckt. 96.  11 U.S.C. § 1329 permits a debtor to
modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 13, 2019. Dckt. 102.  The Trustee states that:

1. Debtor is delinquent $17,988.00 under the terms of the proposed Plan. 

2. The Motion and Plan are inconsistent and appear to propose a $0.00
payment for July and August thereby completing in 63 months. 

DEBTOR’S REPLY:  
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Debtor filed a Reply on September 23, 2019. Dckt. 109.  The Debtor’s
attorney acknowledges the mathematical error and proposes a correction for the
Order confirming the Plan. 

DISCUSSION 

At the hearing ---

The Modified Plan xxxx with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is
xxxx confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by
the debtor, Robert Stanley (“Debtor”) having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is
xxxx 

October 1, 2019 at 2:00 p.m.
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15. 19-25649-C-13 MARTHA RAMIREZ MOTION TO EXTEND AUTOMATIC STAY
Pro Se 9-11-19 [8]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Chapter 13 Trustee,
creditors, parties requesting special notice, and Office of the United States
Trustee on September 11, 2019.   14 days’ notice is required.  That requirement
was met. 

The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors,
the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offer opposition
to the motion, the court will set a briefing schedule and a final hearing,
unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the motion.  At
the hearing, ---------------------------------.

The Motion to Extend the Automatic Stay is xxxxx.

Martha Ramirez (“Debtor”) seeks to have the provisions of the automatic
stay provided by 11 U.S.C. § 362(a) extended beyond thirty days in this case. 
This is Debtor’s second bankruptcy petition pending in the past year.  Debtor’s
prior bankruptcy case (No. 17-25090) was dismissed on April 26, 2019, after
Debtor did not attempt to confirm a plan.  See Order, Bankr. E.D. Cal. No. 17-
25090, Dckt. 160.  Therefore, pursuant to 11 U.S.C. § 362(c)(3)(A), the
provisions of the automatic stay end as to Debtor thirty days after filing of
the petition.

Here, Debtor states that the instant case was filed in good faith and
anticipates providing a 100% dividend to all creditors. 

Chapter 13 Trustee Opposition:

On September 17, 2019 the Chapter 13 Trustee filed an Opposition. Dckt.
18.  The Trustee states that this is Debtor’s sixth bankruptcy proceeding since
June 2009 and the previous cases were either dismissed prior to confirmation or
converted to another chapter. The Trustee also notes that Debtor’s filing is
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incomplete and cannot ascertain if Debtor is able to propose a confirmable
plan.

County of Yuba Treasurer and Tax Collector’s Opposition:

Creditor, County of Yuba Treasurer and Tax Collector, filed an
Opposition on September 25, 2019. Dckt. 26.  Creditor states that Debtor’s
serial filing supports a finding of bad faith in the present case.  Creditor
notes it is a secured creditor with a priority tax lien on nine different real
properties in Yuba County and is owed not less than $421,309.46.  The Creditor
states its has been prevented from foreclosing for a decade due to Debtor’s
nearly continuous bankruptcy filings.

DISCUSSION:

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of the
subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).  As this
court has noted in other cases, Congress expressly provides in 11 U.S.C.
§ 362(c)(3)(A) that the automatic stay terminates as to Debtor, and nothing
more.  In 11 U.S.C. § 362(c)(4), Congress expressly provides that the automatic
stay never goes into effect in the bankruptcy case when the conditions of that
section are met.  Congress clearly knows the difference between a debtor, the
bankruptcy estate (for which there are separate express provisions under 11
U.S.C. § 362(a) to protect property of the bankruptcy estate) and the
bankruptcy case.  While terminated as to Debtor, the plain language of 11
U.S.C. § 362(c)(3) is limited to the automatic stay as to only Debtor.  The
subsequently filed case is presumed to be filed in bad faith if one or more of
Debtor’s cases was pending within the year preceding filing of the instant
case. Id. § 362(c)(3)(C)(i)(I).  The presumption of bad faith may be rebutted
by clear and convincing evidence. Id. § 362(c)(3)(C).

In determining if good faith exists, the court considers the totality of
the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, Staying the Serial Filer - Interpreting the
New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am.
Bankr. L.J. 201, 209–10 (2008).  An important indicator of good faith is a
realistic prospect of success in the second case, contrary to the failure of
the first case. See, e.g., In re Jackola, No. 11-01278, 2011 Bankr. LEXIS 2443,
at *6 (Bankr. D. Haw. June 22, 2011) (citing In re Elliott-Cook, 357 B.R. 811,
815–16 (Bankr. N.D. Cal. 2006)).  Courts consider many factors—including those
used to determine good faith under §§ 1307(c) and 1325(a)—but the two basic
issues to determine good faith under § 362(c)(3) are:

A. Why was the previous plan filed?

B. What has changed so that the present plan is
likely to succeed?

In re Elliot-Cook, 357 B.R. at 814–15.

Debtor has not sufficiently demonstrated the case was filed in good
faith under the facts of this case and the prior case for the court to extend
the automatic stay. 
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Page 31 of 77



The Motion is xxxx.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay filed by
Martha Ramirez (“Debtor”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is xxxx

October 1, 2019 at 2:00 p.m.
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16. 19-21350-C-13 JOSE FLOREZ AND PATRICIA MOTION TO MODIFY PLAN
BLG-1 DE FLOREZ 8-19-19 [29]

Chad M. Johnson

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 19, 2019.  35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met.

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

The debtors, Jose Flore and Patricia De Florez (“Debtors”) seek
confirmation of the Modified Plan. Declaration, Dckt. 31.  11 U.S.C. § 1329
permits a debtor to modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 16, 2019. Dckt. 39.  The Opposition is based on:

1. Debtors are delinquent $3,406.00 under the terms of the proposed
plan. 

DISCUSSION 

The Chapter 13 Trustee asserts that Debtor is $3,406.00 delinquent in
plan payments.  Delinquency indicates that the Plan is not feasible and is
reason to deny confirmation. See 11 U.S.C. § 1325(a)(6).
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The Modified Plan does not comply with 11 U.S.C. §§ 1322, 1325(a), and
1329 and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtors, Jose Flore and Patricia De Florez (“Debtors”) 
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is
denied, and the proposed Chapter 13 Plan is not confirmed.

October 1, 2019 at 2:00 p.m.
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17. 19-24552-C-13 ARMIN FARSHIDNIA OBJECTION TO CONFIRMATION OF
DPC-1 James Pixton PLAN BY DAVID P. CUSICK

9-4-19 [19]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on September 4, 2019.  14 days’ notice is required.  That
requirement was met. 

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”)opposes confirmation of
the Plan on the basis that:

A. Debtor did not appear at the Meeting of Creditors held on
August 29, 2019 or the continued Meeting held on September
26, 2019. 

B. The Plan may not be Debtor’s best effort because Debtor’s
schedules are not sufficient provide the Trustee a clear
picture of the Debtor’s financial condition. 

DISCUSSION

Trustee’s objections are well-taken.  Debtor did not appear at the
Meeting of Creditors held pursuant to 11 U.S.C. § 341.  Appearance is
mandatory. See 11 U.S.C. § 343.  Attempting to confirm a plan while failing to
appear and be questioned by Trustee and any creditors who appear represents a
failure to cooperate. See 11 U.S.C. § 521(a)(3).  That is cause to deny
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confirmation. 11 U.S.C. § 1325(a)(1).

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee, David Cusick (“Trustee”), having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.
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18. 19-22158-C-13 MICHAEL PETKUS MOTION TO CONFIRM PLAN
TAM-1 Thomas Moore 8-8-19 [35]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 8, 2019.  35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is denied.

The debtor, Michael Petkus (“Debtor”), seeks confirmation of the Amended
Plan.  The Amended Plan provides for monthly payment of $2,100.00 for month 1
and then $3,200.00 for the remaining 59 months, providing a 23% dividend to
general unsecured creditors. Amended Plan, Dckt. 25.  11 U.S.C. § 1323 permits
a debtor to amend a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
August 28, 2019. Dckt. 49.  The Trustee states that the court sustained the
Trustee’s Objection to Debtor’s prior plan because it did not address the
effect of Debtor’s prior Chapter 11.  Debtor’s Amended Plan does not address
the effect of the prior Chapter 11. Additionally, Debtor’s Declaration in
support of the Amended Plan is insufficient.  

DISCUSSION

At the hearing -----

The Amended Plan xxxx with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is
xxxx confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by
the debtor, Michael Petkus(“Debtor”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan
is denied, and the proposed Chapter 13 Plan is not confirmed.
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19. 19-25059-C-13 JOHN/KARYN MCKINLEY MOTION TO VALUE COLLATERAL OF
MC-1 Muoi Chea CAPITAL ONE AUTO FINANCE, INC.

9-13-19 [21]

THRU #21

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 13, 2019. 14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of Capital One
Auto Financial, Inc. (“Creditor”) is granted, and Creditor’s
secured claim is determined to have a value of $14,918.00.

The Motion filed by John McKinley and Karyn McKinley (“Debtors”) to
value the secured claim of Capital One Auto Financial, Inc.(“Creditor”) is
accompanied by Debtors’ declaration. Amended Declaration, Dckt. 44. Debtors are
the owners of a 2014 Buick Enclave (“Vehicle”).  Debtors seek to value the
Vehicle at a replacement value of $14,918.00 as of the petition filing date. 
As the owner, Debtors’ opinion of value is evidence of the asset’s value. See
FED. R. EVID. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004).

The Chapter 13 Trustee filed an Opposition stating that the initial
Declarations filed by Debtors were not properly signed under penalty of
perjury.  Dckt. 31.  The Debtors filed Amended Declarations on September 17,
2019 correcting the problem. Dckt. 44. 
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DISCUSSION 

The lien on the Vehicle’s title secures a purchase-money loan incurred
in January 2016, which is more than 910 days prior to filing of the petition,
to secure a debt owed to Creditor with a balance of approximately $19,594.55.
Proof of Claim, No. 10-1.  Therefore, Creditor’s claim secured by a lien on the
asset’s title is under-collateralized.  Creditor’s secured claim is determined
to be in the amount of $14,918.00, the value of the collateral. See 11 U.S.C.
§ 506(a).  The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
John McKinley and Karyn McKinley (“Debtors”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C.
§ 506(a) is granted, and the claim of Capital One Auto Financial,
Inc.(“Creditor”) secured by an asset described as 2014 Buick
Enclave  (“Vehicle”) is determined to be a secured claim in the
amount of $14,918.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan. 
The value of the Vehicle is $14,918.00 and is encumbered by a
lien securing a claim that exceeds the value of the asset.
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20. 19-25059-C-13 JOHN/KARYN MCKINLEY MOTION TO VALUE COLLATERAL OF
MC-2 Muoi Chea GOLDEN 1 CREDIT UNION

9-13-19 [26]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 13, 2019. 14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of Golden 1 Credit
Union (“Creditor”) is granted, and Creditor’s secured claim is
determined to have a value of $14,918.00.

The Motion filed by John McKinley and Karyn McKinley (“Debtors”) to
value the secured claim of Golden 1 Credit Union(“Creditor”) is accompanied by
Debtors’ declaration. Amended Declaration, Dckt. 42. Debtors are the owner of a
2016 Ford Mustang (“Vehicle”).  Debtors seek to value the Vehicle at a
replacement value of $27,926.00 as of the petition filing date.  As the owner,
Debtors’ opinion of value is evidence of the asset’s value. See FED. R. EVID.
701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173
(9th Cir. 2004).

The Chapter 13 Trustee filed an Opposition stating that the initial
Declarations filed by Debtors were not properly signed under penalty of
perjury.  Dckt. 38.  The Debtors filed Amended Declarations on September 17,
2019 correcting the problem. Dckt. 42. 

DISCUSSION 
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The lien on the Vehicle’s title secures a purchase-money loan incurred
in May of 2016, which is more than 910 days prior to filing of the petition, to
secure a debt owed to Creditor with a balance of approximately $31,141.45.
Proof of Claim, No. 1-2.  Therefore, Creditor’s claim secured by a lien on the
asset’s title is under-collateralized.  Creditor’s secured claim is determined
to be in the amount of $27,926.00, the value of the collateral. See 11 U.S.C.
§ 506(a).  The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
John McKinley and Karyn McKinley (“Debtors”)  having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C.
§ 506(a) is granted, and the claim of Golden 1 Credit
Union(“Creditor”) secured by an asset described as 2016 Ford
Mustang (“Vehicle”) is determined to be a secured claim in the
amount of $27,926.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan. 
The value of the Vehicle is $27,926.00 and is encumbered by a
lien securing a claim that exceeds the value of the asset.
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21. 19-25059-C-13 JOHN/KARYN MCKINLEY MOTION TO VALUE COLLATERAL OF
MC-3 Muoi Chea INTERNAL REVENUE SERVICE

9-16-19 [33]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 16, 2019.  14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Claim of the Internal
Revenue Service is granted, and Creditor’s secured claim is
determined to have a value of $6,900.00.

The Motion filed by John McKinley and Karyn McKinley (“Debtors”) to
value the secured claim of the Internal Revenue Service (“IRS” or “Creditor”)
is accompanied by Debtors’ declaration. Declaration, Dckt. 35.  Debtors are the
owners of personal property listed on Debtors’ Schedule B (“Property”). 
Debtors seek to value the Property at a replacement value of $6,900.00 as of
the petition filing date.  As the owners, Debtors’ opinion of value is evidence
of the assets’ value. See FED. R. EVID. 701; see also Enewally v. Wash. Mut.
Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

Creditor filed Proof of Claim No. 13-1 on September 9, 2019.  The Proof
of Claim asserts that $6,900.00 is secured by the Property, that $12,395.48 is
a priority unsecured claim, and that $16,475.70 is a general unsecured claim.

As has been disclosed, in filing proofs of claim, the IRS makes  its own
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calculation for purposes of 11 U.S.C. § 506(a) based upon Debtor’s assets and
then bifurcates the secured and unsecured portions of its claim.  The IRS
appears to have followed that procedure here.

Upon review of the evidence and the statement of the secured claim for
the IRS in Proof of Claim No. 13-1, the court determines the value of the
secured claim to be $6,900.00, with the balance to be treated as unsecured
claims (whether priority or general unsecured claims).

The Motion is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
John McKinley and Karyn McKinley (“Debtors”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C.
§ 506(a) is granted, and the claim of the Internal Revenue
Service (“IRS” or “Creditor”) secured by an asset described as
all personal property on listed on Schedule B (“Property”) is
determined to be a secured claim in the amount of $6,900.00, and
the balance of the claim is an unsecured claim (whether priority
or general unsecured claim) to be paid through the confirmed
bankruptcy plan.
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22. 19-25770-C-13 RANDALL MCELROY AND ROGER MOTION TO EXTEND AUTOMATIC STAY
MS-1 ALBERTSON 9-13-19 [8]

Mark Shmorgon

THRU #23

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on September 13, 2019.  14 days’ notice is required.  That
requirement was met. 

The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors,
the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offer opposition
to the motion, the court will set a briefing schedule and a final hearing,
unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the motion.  At
the hearing, ---------------------------------.

The Motion to Extend the Automatic Stay is granted.

Randall McElroy and Roger Albertson (“Debtors”) seek to have the
provisions of the automatic stay provided by 11 U.S.C. § 362(a) extended beyond
thirty days in this case.  This is Debtor, Randall McElory’s, second bankruptcy
petition pending in the past year.  Debtor McElory’s prior bankruptcy case (No.
19-23692) was dismissed on June 28, 2019, after Debtor McElroy did not file
documents timely. See Order, Bankr. E.D. Cal. No.  19-236922, Dckt. 12. 
Therefore, pursuant to 11 U.S.C. § 362(c)(3)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing of the petition.

Here, Debtors state that the instant case was filed in good faith and
explains that the previous case was dismissed because Debtor McElroy was pro se
and the Debtors have retained counsel to represent them in the current case.

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of the
subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).  As this
court has noted in other cases, Congress expressly provides in 11 U.S.C.
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§ 362(c)(3)(A) that the automatic stay terminates as to Debtor, and nothing
more.  In 11 U.S.C. § 362(c)(4), Congress expressly provides that the automatic
stay never goes into effect in the bankruptcy case when the conditions of that
section are met.  Congress clearly knows the difference between a debtor, the
bankruptcy estate (for which there are separate express provisions under 11
U.S.C. § 362(a) to protect property of the bankruptcy estate) and the
bankruptcy case.  While terminated as to Debtor, the plain language of 11
U.S.C. § 362(c)(3) is limited to the automatic stay as to only Debtor.  The
subsequently filed case is presumed to be filed in bad faith if one or more of
Debtor’s cases was pending within the year preceding filing of the instant
case. Id. § 362(c)(3)(C)(i)(I).  The presumption of bad faith may be rebutted
by clear and convincing evidence. Id. § 362(c)(3)(C).

In determining if good faith exists, the court considers the totality of
the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, Staying the Serial Filer - Interpreting the
New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am.
Bankr. L.J. 201, 209–10 (2008).  An important indicator of good faith is a
realistic prospect of success in the second case, contrary to the failure of
the first case. See, e.g., In re Jackola, No. 11-01278, 2011 Bankr. LEXIS 2443,
at *6 (Bankr. D. Haw. June 22, 2011) (citing In re Elliott-Cook, 357 B.R. 811,
815–16 (Bankr. N.D. Cal. 2006)).  Courts consider many factors—including those
used to determine good faith under §§ 1307(c) and 1325(a)—but the two basic
issues to determine good faith under § 362(c)(3) are:

A. Why was the previous plan filed?

B. What has changed so that the present plan is
likely to succeed?

In re Elliot-Cook, 357 B.R. at 814–15.

Debtors have sufficiently demonstrated the case was filed in good faith
and rebutted the presumption of bad faith under the facts of this case and the
prior case for the court to extend the automatic stay.

The Motion is granted, and the automatic stay is extended for all
purposes and parties, unless terminated by operation of law or further order of
this court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay filed by Randall
McElroy and Roger Albertson (“Debtors”) having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B)
for all purposes and parties, unless terminated by operation of
law or further order of this court.
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23. 19-25770-C-13 RANDALL MCELROY AND ROGER MOTION TO VALUE COLLATERAL OF
MS-2 ALBERTSON FLAGSHIP CREDIT ACCEPTANCE

Mark Shmorgon 9-13-19 [12]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on September 13, 2019. 14 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, ---------------------------------.

The Motion to Value Collateral and Secured Flagship Credit
Acceptance (“Creditor”) is granted, and Creditor’s secured claim is
determined to have a value of $6,500.00.

The Motion filed by Randall McElory and Roger Albertson (“Debtors”) to
value the secured claim of Flagship Credit Acceptance (“Creditor”) is
accompanied by Debtors’ declaration. Declaration, Dckt. 14. Debtors are the
owners of a 2011 Dodge Grand Caravan (“Vehicle”).  Debtors seek to value the
Vehicle at a replacement value of $6,500.00 as of the petition filing date.  As
the owner, Debtors’ opinion of value is evidence of the asset’s value. See FED.
R. EVID. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d
1165, 1173 (9th Cir. 2004).

DISCUSSION 

The lien on the Vehicle’s title secures a purchase-money loan which is
more than 910 days prior to filing of the petition, to secure a debt owed to
Creditor with a balance of approximately $12,032.00. Declaration, Dckt. 14.
Therefore, Creditor’s claim secured by a lien on the asset’s title is under-
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collateralized.  Creditor’s secured claim is determined to be in the amount of
$6,500.00, the value of the collateral. See 11 U.S.C. § 506(a).  The valuation
motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C.
§ 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
Randall McElory and Roger Albertson (“Debtors”)  having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a)
is granted, and the claim of Flagship Credit Acceptance
(“Creditor”) secured by an asset described as 2011 Dodge Grand
Caravan (“Vehicle”) is determined to be a secured claim in the
amount of $6,500.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan. 
The value of the Vehicle is $6,500.00 and is encumbered by a lien
securing a claim that exceeds the value of the asset.
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24. 15-29572-C-13 PAUL HARRINGTON MOTION TO MODIFY PLAN
FF-7 Gary Fraley 8-23-19 [69]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 23, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

The debtor, Paul Harrington (“Debtor”) seeks confirmation of the
Modified Plan in order to sell his home and complete the plan early.
Declaration, Dckt. 69. 11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 16, 2019. Dckt. 80.  The Trustee opposes the plan based on the
following:

1. The plan is modified in order to complete the plan early but reduces
the dividend to the unsecured creditors from 100% to 97%. 

2. The Debtor has not given the court sufficient information regarding
the broker fees referred to in the additional provisions of the plan and Debtor
has not amended his schedules to reflect his ownership in the family trust
holding real property subject to the proposed sale. 

3. The plan does not sufficiently authorize the payments made by the
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Trustee before July. 

DISCUSSION 

At the hearing -----

The Modified Plan xxxx with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is
xxxx confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtor, Paul Harrington(“Debtor”) having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan
xxxx
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25. 18-25374-C-13 JAMES WALKER MOTION TO MODIFY PLAN
PGM-2 Peter Macaluso 8-16-19 [59]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 16, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

The debtor, James Walker (“Debtor”) seeks confirmation of the Modified
Plan in order cure delinquencies caused by unexpected auto expenses.
Declaration, Dckt. 61.  11 U.S.C. § 1329 permits a debtor to modify a plan
after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”), filed an Opposition on
September 16, 2019. Dckt. 68.  The Trustee opposes the plan based on the
following:

1. The Trustee requests clarifying language to address how much the
Debtor has paid into the plan through September 2019.

DEBTOR’S REPLY

The Debtor filed two Replies, the first (Dckt. 73) indicating Debtor was
agreeable to including the Trustee’s clarifying language and the second (Dckt.
75) stating that the language was unnecessary. 
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DISCUSSION 

At the hearing -----

The Modified Plan xxxx with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is
xxxx confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtor, James Walker(“Debtor”) having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan
xxxx
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26. 19-24378-C-13 DANIEL ARANA OBJECTION TO CONFIRMATION OF
DPC-1 David Ritzinger PLAN BY DAVID P. CUSICK

8-27-19 [30]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 27, 2019.  14 days’ notice is required.  That
requirement was met. 

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation
of the Plan on the basis that:

A. Debtor did not appear at the August 22, 2019 Meeting of
Creditors.  The court notes that Debtor appeared at the
continued meeting held on September 9, 2019. 

B. The Debtor has not provided the Trustee with sufficient
information to support the $68,000.00 lump sum payment
proposed in month 10 of the plan.

C. Debtor has not provided a copy of the 2017 tax return.

D. The Trustee is not certain if Debtor has signed the documents
filed with the court and has requested copies with the original
signatures.

E. Debtor’s proposed plan payments are not feasible given the
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current Schedule I and the Trustee questions the accuracy of the
expenses on the Schedule J.

DISCUSSION

Trustee’s objections are well-taken. 

Trustee alleges that the Plan is not feasible. 11 U.S.C. § 1325(a)(6).
The Debtor has not provided proof that the $68,000.00 lump sum payment in month
10 is feasible.  Additionally, the Schedules I and J have not been sufficiently
verified.  Thus, the Plan may not be confirmed.

Debtor did not provide either a tax transcript or a federal income tax
return with attachments for the most recent pre-petition tax year for which a
return was required. See 11 U.S.C. § 521(e)(2)(A)(i); FED. R. BANKR. P.
4002(b)(3).  Debtor has failed to provide the tax transcript.  That is cause to
deny confirmation. 11 U.S.C. § 1325(a)(1).

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee, David Cusick (“Trustee”), having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.
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27. 17-27779-C-13 REINA MONTES MOTION TO MODIFY PLAN
PGM-6 Peter Macaluso 8-19-19 [140]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 19, 2019.  35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is granted.

The debtor, Reina Montes (“Debtor”) seeks confirmation of the Modified
Plan. Modified Plan, Dckt. 143.  11 U.S.C. § 1329 permits a debtor to modify a
plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”),filed an Opposition on
September 16, 2019. Dckt. 157.  The Trustee’s basis for opposition are as
follows:

1.  Debtor’s Plan relies on a trial loan modification.  The court notes
that this was approved by the court on September 17, 2019. 

2.  The Trustee requests specific language to be added to the plan to
provide for non-exempt funds from a potential settlement. 

DEBTOR’S REPLY

Debtor flags for the court that trial loan modification was approved by
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the court and the Debtor agrees to provide for the non-exempt funds from the
potential settlement to the plan. 

DISCUSSION 

At the hearing ------

The Modified Plan does complies with 11 U.S.C. §§ 1322, 1325(a), and
1329 and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtor, Reina Montes (“Debtor”) having been presented to
the court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s
Modified Chapter 13 Plan filed on August 19, 2019 is confirmed. 
Debtor’s Counsel shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter
13 Trustee, David Cusick ("Trustee"),for approval as to form, and
if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.
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28. 19-20782-C-13 MICHAEL/DENISE BARRON OBJECTION TO CLAIM OF NC
GW-3 Gerald White FINANCIAL SOLUTIONS OF CA

LLC/NETCREDIT, CLAIM NUMBER 16
8-16-19 [46]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 3007-1 Objection to Claim—No Opposition Filed.

Insufficient Notice Provided.  The Proof of Service states that the Objection
to Claim and supporting pleadings were served on Creditor however the Creditor
NC Financial Solutions of California, LLC was not properly served at its agent
for service as identified in the California Secretary of State. 

The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  Failure of the respondent and other
parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered
to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule
construing a party’s failure to file opposition as consent to grant a motion). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David A.
Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues, and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 16-1 of NC Financial
Solutions of California, LLC is overruled without prejudice.

The debtors, Michael Barron and Denise Barron did not properly serve NC
Financial Solutions of California, LLC (“Creditor”). 

Accordingly, the Objection to the Proof of Claim is overruled without
prejudice to a renewed Objection that properly serves the Creditor. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to Claim of NC Financial Solutions of
California, LLC (“Creditor”) filed in this case by Michael Barron
and Denise Barron , the Chapter 13 Debtor, (“Objector”) having
been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Proof of Claim Number
16-1 of NC Financial Solutions of California, LLC is overruled
without prejudice. 
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29. 16-21283-C-13 CRAIG MAKISHIMA MOTION TO MODIFY PLAN
CLH-5 Cindy Hill 8-19-19 [123]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 19, 2019.  35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R.
3015-1(d)(2) (requiring fourteen days’ notice for written opposition).  That
requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is denied.

The debtor, Craig Makishima (“Debtor”) seeks confirmation of the
Modified Plan. Modified Plan, Dckt. 130.  11 U.S.C. § 1329 permits a debtor to
modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

The Chapter 13 Trustee, David Cusick (“Trustee”),filed an Opposition on
September 16, 2019. Dckt. 133.  The Trustee’s basis for opposition are as
follows:

1.  The Debtor is delinquent $1,428.80 under the proposed plan terms.

2.  The Plan provides for a lump sum payment on January 25, 2020 in the
amount of $123,648.00 but the Trustee is uncertain Debtor can make that
payment.

3.  The Trustee is not certain the plan is feasible. 
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DISCUSSION 

The Chapter 13 Trustee asserts that Debtor is $1,428.80 delinquent in
plan payments. Delinquency indicates that the Plan is not feasible and is
reason to deny confirmation. See 11 U.S.C. § 1325(a)(6).

Debtor may not be able to make plan payments or comply with the Plan
under 11 U.S.C. § 1325(a)(6).  The Trustee is uncertain how the Debtor will be
able to make the proposed lump sum payment. Without an accurate picture of
Debtor’s financial reality, the court cannot determine whether the Plan is
confirmable.

The Modified Plan does not comply with 11 U.S.C. §§ 1322, 1325(a), and
1329 and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtor, Craig Makishima (“Debtor”) having been presented
to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is
denied, and the proposed Chapter 13 Plan is not confirmed.
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30. 19-23183-C-13 JESSY/KLARISSA ESIO CONTINUED OBJECTION TO
DPC-1 Eric Schwab CONFIRMATION OF PLAN BY DAVID

P. CUSICK
7-3-19 [36]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 3,
2019.  By the court’s calculation, 27 days’ notice was provided.  14 days’
notice is required.

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation
of the Plan given evidence of a possible fraudulent transfer on the basis that:

A. According to the debtors, Jessy and Klarissa Esio’s
(“Debtor”), Statement of Financial Affairs, Mr. Esio
transferred real property located at 7459 50th Avenue,
Sacramento, CA (the “Property”) to Marie Lim on February
20, 2018 for $220,000.00. Trustee notes Debtor’s
Statement of Financial Affairs did not disclose Debtor’s
relationship with Ms. Lim. Dckt. 20 at p. 35.

B. On February 22, 2019, a Quit Claim Deed was filed with
the Sacramento County Recorder with a Grantor of Jessy
Esio to Marie Lim.

C. On May 9, 2019,  Grant Deed was  filed with the
Sacramento County Recorder with a Grantor of Jessy
Esio/Jessy C Esio to Marie Lim.
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D. According to information listed on zillow.com,
realtor.com, and redfin.com, the Property was sold in
May 2019 for $230,000.00

E. According to Debtor’s Statement of Financial Affairs, 
Debtor still holds the Property for Ms. Lim. Dckt. 20
at p. 36.  

DISCUSSION

Trustee’s objections are well-taken. 

At the July 30, 2019 hearing the Objection was continued to permit
further briefing.  The Debtor has not filed an Opposition on or before August
30, 2019 and the Trustee states that the Objection has not been resolved. 

Given the possibility that Debtor’s transfer of the Property occurred
within two years of the date of filing, the transaction may be avoided pursuant
to 11 U.S.C. §548(a)(1). 

At the hearing -----

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee, David Cusick (“Trustee”), having been presented to
the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.
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31. 19-24383-C-13 JONATHON NICKELS OBJECTION TO CONFIRMATION OF
DPC-1 Mark Shmorgon PLAN BY DAVID P. CUSICK

8-27-19 [14]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtors, Debtors’ Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 27, 2019.  14 days’ notice is required.  That
requirement was met. 

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation
of the Plan on the basis that:

A. Debtor did not appear at the Meeting of Creditors held
on August 22, 2019.  The continued Meeting was set for
September 5, 2019. The court notes that Debtor appeared
at the continued hearing. 

B. Debtor is delinquent in plan payment in the amount $1,950.00
with an additional payment of $1,950.00 due prior to the
hearing.  

DISCUSSION

Trustee’s objections are well-taken. Debtor is $1,950.00 delinquent in
plan payments, which represents one month of the $1,950.00 plan payment. 
Before the hearing, another plan payment will be due.  According to Trustee,
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the Plan in § 2.01 calls for payments to be received by Trustee not later than
the twenty-fifth day of each month beginning the month after the order for
relief under Chapter 13.  Delinquency indicates that the Plan is not feasible
and is reason to deny confirmation. See 11 U.S.C. § 1325(a)(6).

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee, David Cusick (“Trustee”), having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.
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32. 19-24587-C-13 TOMAS PEREZ URIBE AND OBJECTION TO CONFIRMATION OF
DBJ-1 MARICELA PEREZ PLAN BY MIRIAM PEREZ

Gabriel Liberman 8-27-19 [21]

THRU #33

No Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtors, Debtors’ Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 27, 2019.  14 days’ notice is required.  That
requirement was met. 

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is xxxx.

Miriam Perez, a creditor, opposes confirmation of the Plan on the basis
that:

A. Debtors’ Plan does not accurately reflect their income
or expenses.  Specifically noting that Debtors stated at
the Meeting of Creditors that their in-laws pay half of
their mortgage and that they pay spousal and child
support in greater amount than reflected on their
schedules. 

B. Creditor also claims Debtors have undervalued their real
property. 

DEBTORS’ RESPONSE:

Debtors state that they have amended their schedules to address
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inadvertent omissions. Debtors dispute Creditor’s assertion that they have not
properly valued their real property. 

DISCUSSION

At the hearing -----

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee, David Cusick (“Trustee”), having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.

October 1, 2019 at 2:00 p.m.
Page 65 of 77



33. 19-24587-C-13 TOMAS PEREZ URIBE AND OBJECTION TO CONFIRMATION OF
DPC-1 MARICELA PEREZ PLAN BY DAVID P. CUSICK

Gabriel Liberman 8-26-19 [17]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtors, Debtors’ Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 26, 2019.  14 days’ notice is required.  That
requirement was met. 

The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were
not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation
of the Plan on the basis that:

A. Debtors’ is not feasible based on debtors filed
Schedules I and J. 

DISCUSSION

Trustee’s objections are well-taken. A review of Debtor’s Schedules the
plan payments are not feasible. 11 U.S.C. § 1325(a)(6).

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee, David Cusick (“Trustee”), having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the
Plan is sustained, and the proposed Chapter 13 Plan is not
confirmed.
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34. 16-25490-C-13 WILLIAM/TONYA HERKEL MOTION TO MODIFY PLAN
MJD-7 Matthew DeCaminada 8-14-19 [104]

THRU #35

Final Ruling: No appearance at the October 1,2019 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 14, 2019.  FED. R. BANKR. P. 2002(a)(5) & 3015(h)
(requiring twenty-one days’ notice); LOCAL BANKR. R. 3015-1(d)(2) (requiring
fourteen days’ notice for written opposition).  That requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. 
The debtors,William Herkel and Tonya Herkel (“Debtors”), have filed evidence in
support of confirmation.  The Chapter 13 Trustee, David Cusick (“Trustee”),
filed a Response indicating non-opposition on September 16, 2019. Dckt. 118. 
The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is
confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed
by the debtors,William Herkel and Tonya Herkel (“Debtors”) having
been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the Motion is granted, and Debtor’s
Modified Chapter 13 Plan filed on August 14, 2019, is confirmed. 
Debtor’s Counsel shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter
13 Trustee, David Cusick (“Trustee”), for approval as to form,
and if so approved, the Trustee will submit the proposed order to
the court.
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35. 16-25490-C-13 WILLIAM/TONYA HERKEL MOTION FOR COMPENSATION BY THE
MJD-8 Matthew DeCaminada LAW OFFICE OF STUTZ LAW OFFICE,

P.C. FOR MATTHEW J. DECAMINADA,
DEBTORS ATTORNEY(S)
8-20-19 [110]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on August 20, 2019.   35 days’ notice is required. FED. R. BANKR.
P. 2002(a)(6) (requiring twenty-one days’ notice when requested fees exceed
$1,000.00); LOCAL BANKR. R. 9014-1(f)(1)(B) (requiring fourteen days’ notice for
written opposition).  That requirement was met. 

The Motion for Allowance of Professional Fees has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the
respondent and other parties in interest to file written opposition at least
fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file
opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of
the record, there are no disputed material factual issues, and the matter will
be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

Stutz Law Office, P.C., the Attorney (“Applicant”) for William Herkel
and Tonya Herkel, the Chapter 13 Debtor (“Client”), makes a Request for the
Additional Allowance of Fees and Expenses in this case.

Fees are requested for the period March 11, 2019, through the present. 
Applicant requests fees in the amount of $1,000.00 and costs in the amount of
$0.00.

APPLICABLE LAW

Reasonable Fees

A bankruptcy court determines whether requested fees are reasonable by
examining the circumstances of the attorney’s services, the manner in which
services were performed, and the results of the services, by asking:
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A. Were the services authorized?

B. Were the services necessary or beneficial to the
administration of the estate at the time they were
rendered?

C. Are the services documented adequately?

D. Are the required fees reasonable given the factors in 11
U.S.C. § 330(a)(3)?

E. Did the attorney exercise reasonable billing judgment?

In re Garcia, 335 B.R. at 724 (citing In re Mednet, 251 B.R. at 108; Leichty v.
Neary (In re Strand), 375 F.3d 854, 860 (9th Cir. 2004)).

Lodestar Analysis

For bankruptcy cases in the Ninth Circuit, “the primary method” to
determine whether a fee is reasonable is by using the lodestar analysis.
Marguiles Law Firm, APLC v. Placide (In re Placide), 459 B.R. 64, 73 (B.A.P.
9th Cir. 2011) (citing Yermakov v. Fitzsimmons (In re Yermakov), 718 F.2d 1465,
1471 (9th Cir. 1983)).  The lodestar analysis involves “multiplying the number
of hours reasonably expended by a reasonable hourly rate.” Id. (citing In re
Yermakov, 718 F.2d at 1471).  Both the Ninth Circuit and the Bankruptcy
Appellate Panel have stated that departure from the lodestar analysis cab be
appropriate, however. See id. (citing Unsecured Creditors’ Comm. v. Puget Sound
Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 960, 961 (9th Cir.
1991) (holding that the lodestar analysis is not mandated in all cases, thus
allowing a court to employ alternative approaches when appropriate); Digesti &
Peck v. Kitchen Factors, Inc. (In re Kitchen Factors, Inc.), 143 B.R. 560, 562
(B.A.P. 9th Cir. 1992) (stating that lodestar analysis is the primary method,
but it is not the exclusive method)).

Reasonable Billing Judgment

Even if the court finds that the services billed by attorney are
“actual,” meaning that the fee application reflects time entries properly
charged for services, the attorney must demonstrate still that the work
performed was necessary and reasonable. In re Puget Sound Plywood, 924 F.2d at
958.  An attorney must exercise good billing judgment with regard to the
services provided because the court’s authorization to employ attorney to work
in a bankruptcy case does not give that attorney “free reign to run up a
[professional fees and expenses] tab without considering the maximum probable
recovery,” as opposed to a possible recovery. Id.; see also Brosio v. Deutsche
Bank Nat’l Tr. Co. (In re Brosio), 505 B.R. 903, 913 n.7 (B.A.P. 9th Cir. 2014)
(“Billing judgment is mandatory.”).  According to the Court of Appeals for the
Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal [or other
professional] services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not
rendered?
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(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues being
resolved successfully?

In re Puget Sound Plywood, 924 F.2d at 958–59 (citing In re Wildman, 72 B.R.
700, 707 (N.D. Ill. 1987)).

A review of the application shows that Applicant’s services for the
Estate include preparing a third amended plan.  The court finds the services
were beneficial to Client and the Estate and were reasonable.

FEES AND COSTS & EXPENSES REQUESTED

Fees

Applicant provides a task billing analysis and supporting evidence for
the services provided, which are described in the following main categories.

Administration: Applicant spent 2.5 hours in this category. 

Motion to Confirm: Applicant spent 2.4 hours in this category. 

Motion for Fee Approval: Applicant spent 1.2 hours in this category. 

The fees requested are computed by Applicant by multiplying the time
expended providing the services multiplied by an hourly billing rate.  The
persons providing the services, the time for which compensation is requested,
and the hourly rates are:

Names of
Professionals and
Experience

Time Hourly
Rate

Total Fees Computed
Based on Time and
Hourly Rate

   Matthew
DeCaminada

1.8 $175.00 $315.00

Matthew DeCaminada 4.1 $275.00 $1,127.50

Total Fees for Period of Application $1,442.50

The court finds that the hourly rates are reasonable and that Applicant
effectively used appropriate rates for the services provided.  Fees in the
amount of $1,442.50 are approved pursuant to 11 U.S.C. § 331, and authorized to
be paid by the Chapter 13 Trustee in a manner consistent with the order of
distribution in a Chapter 13 case under the confirmed Plan.

Applicant is allowed, and the Chapter 13 Trustee is authorized to pay,
the following amounts as compensation to this professional in this case:

Fees $1,442.50 

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Motion for Allowance of Fees and Expenses filed by
Stutz Law Office, P.C. (“Applicant”), Attorney for the Debtors,
(“Client”) having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Stutz Law Office, P.C. is allowed the
following fees and expenses as a professional of the Estate:

Stutz Law Office, P.C. , Professional employed by Chapter 13
Debtor 

Fees in the amount of $1,442.50

as the final allowance of fees and expenses pursuant to 11 U.S.C.
§ 330.

IT IS FURTHER ORDERED that the Chapter 13 Trustee is
authorized to pay the fees allowed by this Order from the
available  Plan Funds in a manner consistent with the order of
distribution in a Chapter 13 case  under the confirmed Plan.
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36. 19-24397-C-13 DERRICK/HEATHER WALLACE MOTION TO VALUE COLLATERAL OF
JTN-1 Jasmin Nguyen KEYPOINT CREDIT UNION

8-9-19 [14]

Final Ruling: No appearance at the October 1, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Creditor, creditors, parties requesting special notice, and Office of
the United States Trustee on August 9, 2019.  28 days’ notice is required. 
That requirement was met. 

The Motion to Value Collateral and Secured Claim has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  Failure
of the respondent and other parties in interest to file written opposition at
least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file
opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of
the record, there are no disputed material factual issues, and the matter will
be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Value Collateral and Secured Claim of Keypoint Credit
Union(“Creditor”) is granted, and Creditor’s secured claim is
determined to have a value of $12,550.00.

The Motion filed by Derrick Wallace and Heather Wallace (“Debtors”) to
value the secured claim of Keypoint Credit Union (“Creditor”) is accompanied by
Debtors’ declaration. Declaration, Dckt. 16. Debtors are the owners of a 2014
Chrysler Town & Country (“Vehicle”).  Debtors seek to value the Vehicle at a
replacement value of $12,550.00 as of the petition filing date.  As the owners,
Debtors’ opinion of value is evidence of the asset’s value. See FED. R. EVID.
701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173
(9th Cir. 2004).

The Chapter 13 Trustee filed a Response on September 16, 2019 indicating
he did not oppose the requested relief. Dckt. 21.

DISCUSSION 

The lien on the Vehicle’s title secures a purchase-money loan incurred
on June 24, 2014, which is more than 910 days prior to filing of the petition,
to secure a debt owed to Creditor with a balance of approximately $17,506.00. 
Proof of Claim, No. 2-1.  Therefore, Creditor’s claim secured by a lien on the
asset’s title is under-collateralized.  Creditor’s secured claim is determined
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to be in the amount of $12,550.00, the value of the collateral. See 11 U.S.C.
§ 506(a).  The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral and Secured Claim filed by
Derrick Wallace and Heather Wallace (“Debtors”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C.
§ 506(a) is granted, and the claim of Keypoint Credit
Union(“Creditor”) secured by an asset described as 2014 Chrysler
Town & Country (“Vehicle”) is determined to be a secured claim in
the amount of $12,550.00, and the balance of the claim is a
general unsecured claim to be paid through the confirmed
bankruptcy plan.  The value of the Vehicle is $12,550.00 and is
encumbered by a lien securing a claim that exceeds the value of
the asset.
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37. 19-25599-C-13 KEVIN GOODMAN MOTION TO EXTEND AUTOMATIC STAY
MOH-1 Michael Hays 9-16-19 [12]

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on September 16, 2019. 14 days’ notice is required.  That
requirement was met. 

The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors,
the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offer opposition
to the motion, the court will set a briefing schedule and a final hearing,
unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the motion.  At
the hearing, ---------------------------------.

The Motion to Extend the Automatic Stay is granted.

Kevin Goodman (“Debtor”) seeks to have the provisions of the automatic
stay provided by 11 U.S.C. § 362(a) extended beyond thirty days in this case. 
This is Debtor’s second bankruptcy petition pending in the past year.  Debtor’s
prior bankruptcy case (No. 18-26943) was dismissed on May 31, 2019, after
Debtor did not make all required plan payments. See Order, Bankr. E.D. Cal.
No. 18-26943, Dckt. 36, May 31, 2019.  Therefore, pursuant to 11 U.S.C.
§ 362(c)(3)(A), the provisions of the automatic stay end as to Debtor thirty
days after filing of the petition.

Here, Debtor states that the instant case was filed in good faith and
explains that the previous case was dismissed because a medial emergency caused
Debtor to incur additional unanticipated costs and he could no longer make the
required plan payments.

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of the
subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).  As this
court has noted in other cases, Congress expressly provides in 11 U.S.C.
§ 362(c)(3)(A) that the automatic stay terminates as to Debtor, and nothing
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more.  In 11 U.S.C. § 362(c)(4), Congress expressly provides that the automatic
stay never goes into effect in the bankruptcy case when the conditions of that
section are met.  Congress clearly knows the difference between a debtor, the
bankruptcy estate (for which there are separate express provisions under 11
U.S.C. § 362(a) to protect property of the bankruptcy estate) and the
bankruptcy case.  While terminated as to Debtor, the plain language of 11
U.S.C. § 362(c)(3) is limited to the automatic stay as to only Debtor.  The
subsequently filed case is presumed to be filed in bad faith if one or more of
Debtor’s cases was pending within the year preceding filing of the instant
case. Id. § 362(c)(3)(C)(i)(I).  The presumption of bad faith may be rebutted
by clear and convincing evidence. Id. § 362(c)(3)(C).

In determining if good faith exists, the court considers the totality of
the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, Staying the Serial Filer - Interpreting the
New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am.
Bankr. L.J. 201, 209–10 (2008).  An important indicator of good faith is a
realistic prospect of success in the second case, contrary to the failure of
the first case. See, e.g., In re Jackola, No. 11-01278, 2011 Bankr. LEXIS 2443,
at *6 (Bankr. D. Haw. June 22, 2011) (citing In re Elliott-Cook, 357 B.R. 811,
815–16 (Bankr. N.D. Cal. 2006)).  Courts consider many factors—including those
used to determine good faith under §§ 1307(c) and 1325(a)—but the two basic
issues to determine good faith under § 362(c)(3) are:

A. Why was the previous plan filed?

B. What has changed so that the present plan is likely to
succeed?

In re Elliot-Cook, 357 B.R. at 814–15.

Debtor has sufficiently demonstrated the case was filed in good faith
and rebutted the presumption of bad faith under the facts of this case and the
prior case for the court to extend the automatic stay.

The Motion is granted, and the automatic stay is extended for all
purposes and parties, unless terminated by operation of law or further order of
this court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay filed by Kevin
Goodman(“Debtor”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion is granted, and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B)
for all purposes and parties, unless terminated by operation of
law or further order of this court.
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