
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

August 15, 2017 at 2:00 p.m.

1. 14-32000-C-13 ARTHUR/SHIRLEY PRUITT MOTION TO INCUR DEBT
MJD-2 Matthew DeCaminada 7-17-17 [62]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 17,
2017. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is granted.

The motion seeks permission to incur post-petition debt to obtain a
reverse mortgage.  Debtors are current with the terms and conditions of the
confirmed Chapter 13 plan.  If approved, the reverse mortgage will eliminate
the debtors’ monthly mortgage payment and it will net enough proceeds to pay
off the debtors’ confirmed Chapter 13 Plan.  The reverse mortgage will be
secured by the debtors’ property at 2616 Tronero Way, Rancho Cordova,
California, which is estimated to be $217,000.00.  The initial loan will be
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in the amount of $107,415.00 with an initial interest rate of 4.488%.

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition

The Trustee opposes the motion only on the basis that the notice was
insufficient on the filing of the motion.  Debtors responded to this
opposition by filing a new Notice of Hearing.  Therefore, the Trustee does
not oppose the motion. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is granted
and debtors, Arthur and Shirley Pruitt are authorized to
enter into a reverse mortgage with One Reverse Mortgage, LLC
pursuant to the terms laid out in Exhibit A, Dckt. 65.

****
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2. 15-20002-C-13 BRIAN SANCHEZ MOTION FOR COMPENSATION FOR
FF-6 Gary Fraley PARAMPRIT (PAUL) SINGH BINDRA,

DEBTOR'S ATTORNEY
7-25-17 [98]

****
Tentative Ruling:  The Motion for Compensation was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 25,
2017. Fourteen days’ notice is required.

The Motion for Compensation was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The Motion for Compensation is denied.

                            
     Brian Sanchez, Chapter 13 Debtor, (“Applicant”) requests the court order
AIMCO Malibu Canyon, LLC to pay the attorney’s fees and costs associated with
successfully opposing their Motion from Relief from Stay.

     Counsel requests fees of $3,770.00 on the basis that under Civil Code
§ 1717(a), the underlying contract had an attorney fee provision, and because
the debtor was the prevailing party in a Motion for Relief, the debtor should
be awarded attorneys fees. 

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to Civil Code § 1717(a),

In any action on a contract, where the contract specially provides
that attorney’s fees and costs, which are incurred to enforce that contract,
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shall be awarded either to one of the parties or to the prevailing party, then
the party who is determined to be the party prevailing on the contract, whether
he or she is the party specified in the contract or not, shall be entitled to
reasonable attorney’s fees in addition to other costs. 

Action on a Contract

In order to shift fees under § 1717, the prevailing party must prove
that the action was on a contract.  The debtor has made no argument regarding
this element.  The 9th Circuit has broadened the scope of “on a contract” in a
bankruptcy forum in recent years after the Supreme Court’s decision Travelers
Cas. & Sur. Co. v. Pac. Gas & Elec. Co., 549 U.S. 443, 448 (2007).  Of
particular dispute is whether a Motion for Relief from Stay is an action on the
contract.

Most courts agree that Motions for Relief from Stay are actions on the
contract because the underlying relief seeks to enforce a contract between the
parties and secure the creditor’s remedies under the contract: payment and/or
foreclosure.  However, relief from stay in this case was requested in order to
evict someone who has no contractual claim to occupy the premises, i.e. pursue
an unlawful detainer action. 

Debtor does not point to, and the court is not aware of, any case in
which a Motion for Relief from Stay where the underlying relief is eviction
which holds that such a relief from stay motion is an action on a contract. 

As a result, the court finds that this Motion for Relief from Stay is
not an action on the contract, and therefore the debtor is not entitled to
attorneys’ fees pursuant to § 1717.  Accordingly, the motion will be denied.

Parties to a Contract

This matter is made more complex because there never was a contract
between debtor Brian Sanchez and creditor AIMCO Malibu Canyon, LLC.  Debtor
cites Reynolds Metals Co.  v.  Alperson, 25 Cal.3d 124 (Cal. 1979) for the
proposition that even if the prevailing party was not a signatory to the
underlying contract, § 1717 reciprocal fee awards could apply.  

The court notes the great factual differences between these cases.  In
Reynolds, the plaintiff brought suit against the defendants seeking to hold
them personally liable for debts owed plaintiff by defendants’ companies,
claiming that the defendants were alter egos of the bankrupt companies.  Thus,
although defendants were not signatories to the underlying contracts, the
plaintiff had a cognizable argument that they should be treated as signatories. 

Debtor also cites Hsu v. Abbara, 9 Cal.4th 863 (Cal. 1995) which
similarly held that § 1717 applies to shift a fee provision on a contract even
if the prevailing party was not a party to the contract.  Again, however, the
facts of that case differ.  In Hsu, the court ultimately held that no contract
existed, therefore there were no parties to the contract.  However, the court
found that § 1717 still applied and the prevailing party could collect
attorneys fees.

In the instant case, the debtor was not a party to the contract
because there was not a contract between the debtor and creditor.  The court
has not determined whether or not a contract exists, because the existence of
the contract is meaningless.  The debtor is not the person to whom the contract
was meant to apply.  The debtor has not shown any case in which a person who is
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not party to a contract, and has no relation to the contract, is entitled to
attorneys’ fees on an action on that contract.

The court is not persuaded that even if this was an action on the
contract, the debtor would be entitled to attorneys’ fees under § 1717. 

Fees and Costs

     Applicant seeks compensation under § 1717 for prevailing on a Motion for
Relief from Stay against AIMCO Malibu Canyon, LLC in the amount of $3,770.00.

     The court finds that there is no basis for this request as the action was
not on a contract.  The motion will be denied.     

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Compensation is denied.

               
****
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3. 15-28606-C-13 MARY LOU MURPHY CONTINUED MOTION TO VACATE
LR-4 Lauren Rode DISMISSAL OF CASE

7-5-17 [101]
DEBTOR DISMISSED: 06/02/2017

****
Tentative Ruling:  The Motion to Vacate Dismissal of Case has been set for
hearing on the notice required by Local Bankruptcy Rules 3015-1(d)(2),
9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on July 5,
2017.  Twenty-eight days’ notice is required. That requirement was met. 

The Motion to Vacate Dismissal has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved, a
later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The Motion to Vacate Dismissal of Case is granted.

     Debtor, Mary Lou Murphy, requests that the court vacate dismissal of her
case.  Debtor’s case was dismissed on June 2, 2017 following a hearing on the
chapter 13 trustee’s Motion to Dismiss.  The reason for the dismissal was that
the debtor was delinquent on plan payments.

     Debtor asserts that she was delinquent on plan payments because she did
not realize the true amount of her plan payments and did not know in time to
cure the deficiency.  Debtor additionally represents that she has the money to
cure the delinquency now. 

     The court continued the hearing to allow the debtor to become current. 
The Chapter 13 Trustee has filed a supplemental response indicating that the
debtor is now current.  As a result, the dismissal of this case will be
vacated. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.
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The Motion to Vacate Dismissal, filed in this
case by the chapter 13 debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion to Vacate Dismissal
is granted.

****
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4. 17-24708-C-13 MARIA HERRERA MOTION TO EXTEND AUTOMATIC STAY
TJW-1 Timothy Walsh 7-29-17 [14]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on July 29, 2017. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is denied as moot.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-25749) was filed on August 30, 2016 and the
debtor received a discharged in that case on April 28, 2017.

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
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Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

The Chapter 13 Trustee points out that the debtor’s prior case was
not dismissed, instead the debtor received a discharge.  Section
362(c)(3)(A) contemplates limiting the automatic stay to 30 days if a debtor
had a case pending within the preceding 1 year period “but was dismissed.”
Here, debtor’s prior bankruptcy was not dismissed.  Therefore, the automatic
stay does not expire after 30 days in this case.  

The motion is denied as moot as the debtor is not subject to the
shortened automatic stay of § 362(c)(3)(A) since the debtor’s previous case
resulted in discharge and was not dismissed.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
denied as moot.

****   
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5. 16-26626-C-13 AIMEE DUVAL-CRITSER MOTION TO MODIFY PLAN
MG-2 Matthew Gilbert 6-24-17 [42]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on June 24,
2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $1,271.00 under the proposed plan.  Debtor has paid
$10,276.00 into the plan to date.

B.  The proposed modified plan no longer provides for the creditor Franchise
Tax Board. 

C.  The Trustee objects to the treatment of creditor DLJ Mortgage Capital Inc.
which is currently in class 2(C) - claims reduced to $0 based on value of the
collateral, whereas the modified plan intends to treat the creditor as class
2(A) - claims not reduced based on value of collateral. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not
confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
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The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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6. 15-25134-C-13 DONCHELE SOPER MOTION TO BORROW
PGM-2 Peter Macaluso 7-17-17 [64]

****
Tentative Ruling:  The Motion to Incur Debt has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on July 17, 2017. Twenty-eight days’
notice is required. That requirement was met. 

The Motion to Incur Debt  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Incur Debt is granted.

The motion seeks permission to purchase a 2014 Volkswagen Jetta, which
the total purchase price is approximately $13,998.00, with monthly payments
of $315.16.  Debtor’s previous car was totaled in an accident and debtor was
paying approximately $318.00 in car payments for that car under the
currently confirmed chapter 13 plan. 

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition
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The Trustee opposes the motion on the basis that:

A.  Debtors has not adequately described the vehicle and does not offer any
details regarding shopping for a vehicle, other prices and interest rates
they might have considered.  Also the Trustee requests some reason for why
the interest rate is so high at 18.99%.

Debtor’s Reply

The debtor filed a reply showing that the interest rate has been
dropped to 15.58% and filed exhibits showing that debtor was denied
financing by each of these institutions. 

The court is convinced that this motion to purchase is appropriate. 
The debtor is replacing her car with a similar car and has shown the
difficulty of obtaining credit.  The financing agreement has been included
as exhibits. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is granted
and Donchele Soper is authorized to incur debt pursuant to
the terms of the agreement, Exhibit A, Dckt.  72.

****
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7. 16-23736-C-13 GENA FOSTON MOTION TO INCUR DEBT
RJM-1 Rick Morin 7-14-17 [19]

****
Final Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on July 14, 2017.  Twenty-eight
days’ notice is required.

     The Motion to Incur Debt  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

The Motion to Incur Debt is granted.

The motion seeks permission to refinance her real property located at
5904 Tom Way, Elk Grove, CA.  Debtor wishes to cash out $27,005.18 in equity
in the property with the intention of paying $22,000.00 directly to the
Chapter 13 Trustee for paying off the entire Chapter 13 plan early.  There
is no change proposed from the plan.  

The Trustee filed a non-opposition to the motion. 

The court finds that the proposed refinance, based on the unique facts
and circumstances of this case, is reasonable. There being no opposition
from any party in interest and the terms being reasonable, the motion is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted.
****
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8. 16-20137-C-13 ROGER/DEBORAH MERRITT MOTION TO INCUR DEBT
MJD-1 Scott Sagaria 7-21-17 [41]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 21,
2017. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is granted.

The motion seeks permission to purchase real property for a primary
residence at 5600 Sunset Boulevard West, Roseville, California.  Debtors
entered into a lease on September 1, 2012 with their landlord James Victor
Sutherland that had an option to purchase on September 1, 2017 for
$400,000.00 with the following terms and conditions: 

(a) Debtors pay $34,440.00 in 60 installments of $574.00 along with the
monthly rent. 

(b) Debtors responsible for all costs associated with the maintenance of the
property.

(c) Purchase price shall be offset by the Option Money plus the Maintenance
Expenses.

A motion to incur debt is governed by Federal Rule of Bankruptcy
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Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition

The Trustee does not oppose the motion.

Discussion

The court finds that the proposed purchase, based on the unique facts
and circumstances of this case, is reasonable. There being no opposition
from any party in interest and the terms being reasonable, the motion is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is granted
and Roger Merritt and Deborah Merritt are authorized to
incur debt pursuant to the terms of the agreement, Exhibit
A, Dckt.  44.

****
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9. 17-20738-C-13 IRIS ROBERSON CONTINUED MOTION TO CONFIRM
HDR-2 Harry Roth PLAN

5-26-17 [64]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 26,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtor is $200  delinquent in plan payments to the Trustee to date and
the next scheduled payment of $800 is due on July 25, 2017. Debtor has
paid $600 into the plan to date.

2. The plan does not propose to pay the Class 2 claim of the IRS. 

3. The plan fails to identify the creditors that Debtor is paying directly.

Discussion

      The court continued the hearing to allow the debtor to fix the problems
with the plan.  The Trustee filed a status report indicating that no July
payment was made, the plan does not provide a monthly dividend to the IRS, and
the plan still dos not provide for the $513.00 monthly payment debtor makes to
a student loan.  As a result, the Plan still does not comply with 11 U.S.C.
§§ 1322 and 1325(a) and is not confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed
by the Debtor having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not
confirmed.

          
**** 
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10. 14-25640-C-13 RANDALL/COLEEN KIMLER MOTION TO INCUR DEBT
LC-2 Lorraine Crozier 8-1-17 [34]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on August
1, 2017. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is granted.

The motion seeks permission to purchase a single family residence
located at 7631 Watson Way, Citrus Heights, California.  The plan has
completed and the debtors have made all payments.  The terms of the loan are
$480,000.00 for the total purchase price.  Debtors will finance the property
with two loans, one from Pinnacle Capital Mortgage in the amount of
$463,980.00 and the other from Debtor’s 401K Plan for the $19,000.00 down
payment and to cover closing costs. 

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
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the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition

The Trustee does not oppose the motion. 

Discussion

The court finds that the proposed credit, based on the unique facts
and circumstances of this case, is reasonable. There being no opposition
from any party in interest and the terms being reasonable, the motion is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted and Randall
Kimler and Coleen Kimler, Debtors, are authorized to incur
debt pursuant to the terms of the agreement, Exhibit A,
Dckt.  38.

****
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11. 17-23543-C-13 TERRY/JENNIFER SCHNABEL OBJECTION TO CONFIRMATION OF
DPC-1 Aubrey Jacobsen PLAN BY DAVID P. CUSICK

7-11-17 [21]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 11,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to overrule the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The plan does not pay unsecured creditors what they would receive in the
event of a Chapter 7. 

B.  Plan may not be debtors’ best effort as debtors’ Schedule I lists gross
income at $6,423.08 whereas the Trustee believes that it is as much as
$6,958.33 based upon a review of the pay advices provided to the Trustee.

Debtor’s Response

Debtor responds that (a) the unsecured creditors are actually to be
paid 16.5% rather than 6% but it was merely a miscalculation of the percentage
and (b) the debtors have filed an Amended Schedule I and Amended Schedule J
that dispose of the best efforts issue.
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Trustee’s Reply

Trustee replies that he no longer opposes the motion if the order
confirming changes the percentage to 16.5%.

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is overruled and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Objection is overruled, Debtor’s
Chapter 13 Plan filed on June 8, 2017 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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12. 15-23846-C-13 JAMES BARRY CONTINUED MOTION TO AVOID LIEN
EJS-1 Eric Schwab OF NORTHERN CA COLLECTION

SERVICE, INC.
3-28-17 [24]

****
Tentative Ruling:  The Motion to Avoid Judicial Lien has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on March 28, 2017.  28 days’ notice is required.  That requirement is
met.

     The Motion to Avoid Judicial Lien  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-responding
parties and other parties in interest are entered. 

The Motion to Avoid Judicial Lien is denied.

          A judgment was entered against the Debtor in favor of Northern CA
Collection Service Inc. for the sum of $8,625.00.  The abstract of judgment was
recorded with Shasta County on May 12, 2006. That lien attached to the Debtor’s
residential real property commonly known as 8561 Oak Terrance Lane, Millville,
California.

          According to the Debtor’s Schedule A, the subject real property has
an approximate value of $205,000.00 as of the date of the petition.  The
unavoidable consensual liens total $225,825.00 on that same date according to
Debtor’s Schedule D.  The Debtor claimed an exemption pursuant to Cal. Civ.
Proc. Code § 704.730 in the amount of $1.00 in Schedule C.  The respondent
holds a judicial lien created by the recordation of an abstract of judgment in
the chain of title of the subject real property.  After application of the
arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there would be no
equity to support the judicial lien.  Therefore, using the debtor’s valuation,
the fixing of this judicial lien would impair the Debtor’s exemption of the
real property and its fixing would be avoided subject to 11 U.S.C.
§ 349(b)(1)(B).

          The Trustee filed a response alleging that he had searched Zillow.com
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and found that the property had been valued at $430,000.00 on January 1, 2016. 

          The court continued the hearing to June 6, 2017 to allow the debtor
an opportunity to provide further evidence of valuation.  Such evidence shall
be submitted to the court in the form of a supplementary reply or declaration
by May 30, 2017 so as to give the Trustee and court time to review such
evidence.

          No evidence of valuation has been submitted by the debtor.  As a
result, the motion to avoid judicial lien is denied.

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by
the court: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

          The Motion to Avoid Judicial Lien
pursuant to 11 U.S.C. § 522(f) filed by the
Debtor(s) having been presented to the court, and
upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

          IT IS ORDERED that the Motion to Avoid
Judicial Lien is denied.

****
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13. 17-24749-C-13 EDWARD/TINA O'GUINN MOTION TO EXTEND AUTOMATIC STAY
HLG-1 Kristy Hernandez 7-27-17 [11]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on July 27, 2017. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  17-24035) was filed on June 16, 2017 and
dismissed on July 7, 2017, for Debtor’s failure to file all necessary
documents. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions
of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
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N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

Here, debtor elected to allow the chapter 7 previous case to dismiss
in order to file a chapter 13 case.  The debtor has filed all required
documents and schedules in the instant case.  The Chapter 13 Trustee does
not oppose the motion. 

Debtor has sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for all
purposes, unless terminated by further order
of this court.

****   
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14. 14-29550-C-13 TRISHA MEJIA DONNELL MOTION TO MODIFY PLAN
MET-3 Mary Ellen Terranella 6-7-17 [84]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on June 7,
2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan will complete in 80 months as opposed to 60 months due to the a
priority claim filed by the IRS for $16,189.73 whereas the debtor scheduled
this claim at $1.00.  Debtor has stated that the IRS gave the debtor full
relief of the 2007 tax debt however the IRS has not amended their claim.

B.  Debtor’s declaration indicates that her son will be providing $350.00 per
month, however there is no declaration from her son indicating an intent and
willingness to pay over the life of the plan. 

Debtor’s Response

Debtor responds that she expects the IRS to amend its proof of claim
and has reached out to the IRS again requesting amendment.  Debtor also filed a
declaration of her son. 

Until the IRS amends its claim, this plan is not confirmable. 
Therefore, the Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is
not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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15. 17-23156-C-13 BRIAN DEMONTIGNY CONTINUED OBJECTION TO
DPC-1 Bruce Dwiggins CONFIRMATION OF PLAN BY DAVID

P. CUSICK
6-14-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on June 8,
2017. Fourteen days’ notice is required. That requirement was met.

          The Objection to the Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion

The court’s decision is to sustain the Objection. 

          The Chapter 13 Trustee opposes confirmation of the Plan on the
basis that:          

1. The plan fails to clarify the identity of Class 1 creditor as either
“Hammond Family Trust” or “Hanlon Family Living Trust.”

2. Secured creditors have filed documents (dkts. 13 & 14) indicating
objections to confirmation.

        The Trustee filed a supplemental objection indicating that Claim #3
appears to indicate that the debt for 2230 Ferry Street will mature within
the 60 month term of the plan therefore the debt may need to be provided for
in Class 2 of the plan to be paid in full.   

The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
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The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Objection to confirmation the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

          
**** 
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16. 17-24958-C-13 HEATHER BATES MOTION TO EXTEND AUTOMATIC STAY
TAG-1 Aubrey Jacobsen 7-28-17 [9]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on August 26, 2014. Fourteen days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is continued to August 29, 2017 at
2:00 p.m.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 16-26367) was filed on September 23, 2016 and
dismissed on July 28, 2017, for Debtor’s failure to make plan payments and
file an amended plan. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the
provisions of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
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totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

Trustee’s Opposition

Trustee opposes the motion because the Debtor does not appear to
adequately explain what happened in the previous case.  Debtor’s explanation
was that the debtor became delinquent because of unexpected expenses yet
debtor’s declaration only identified $660.00 expenses.  Debtor’s proposed
plan does not appear to be confirmable.

Debtor’s Reply

Debtor replies that she was pro per at the start of her previous
case, and by the time counsel was substituted in, debtor was already
delinquent and debtor was required to pay substantial sums as utility
security deposits in the same month her payments commenced.  Debtor requests
that the court continue the matter to August 29, 2017 in order to allow the
debtor to make payment on her first plan payment on August 25.

The court is not convinced that the automatic stay should be
extended for all purposes.  As a result, the court will continue the matter
to August 29, 2017 at 2:00 p.m. The automatic stay will remain in place
until August 29, 2017 and the court will make a determination on the status
of the automatic stay at that hearing.

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
continued to August 29, 2017 at 2:00 p.m. and
the automatic stay remains in effect until
such hearing.

****   
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17. 16-26759-C-13 LEONARDO/RAAMI BERGADO MOTION TO APPROVE LOAN
BLG-8 Chad Johnson MODIFICATION

7-7-17 [95]
****

Final Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, and Office of the United States Trustee on July 7, 2017. Twenty-
eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by Chapter 13 debtors
seeks court approval for Debtor to incur post-petition credit.  Wells Fargo
Bank, N.A. ("Creditor") has agreed to a loan modification which will reduce
Debtor's mortgage payment to $1,745.05 a month.  The modification will
change the interest rate to 3.250%.

The Motion is supported by the Declaration of Leonardo Bautista
Bergado and Raami Bergado.  The Declaration affirms Debtor's desire to
obtain the post-petition financing and provides evidence of Debtor's ability
to pay this claim on the modified terms.

This post-petition financing is consistent with the Chapter 13 Plan
in this case and Debtor's ability to fund that Plan.  There being no
objection from the Trustee or other parties in interest, and the motion
complying with the provisions of 11 U.S.C. § 364(d), the Motion to Approve
the Loan Modification is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of
Law are stated in the Civil Minutes for the
hearing.

The Motion to Approve the Loan
Modification filed by Chapter 13 Debtors
having been presented to the court, and upon
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review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the court
authorizes Leonardo Bergado and Raami Bergado
("Debtor") to amend the terms of the loan with
Wells Fargo Bank, N.A., which is secured by
the real property commonly known as 2715
Marcel Lane, Fairfield, California, on such
terms as stated in the Modification Agreement
filed as Exhibit A in support of the Motion,
Dckt.  98.

****
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18. 17-23661-C-13 JANET GONZALEZ OBJECTION TO CONFIRMATION OF
DPC-1 Nikki Farris PLAN BY DAVID P. CUSICK

7-26-17 [13]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 26,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  According to the Trustee’s calculations the Plan will complete in 109
months.  The plan underestimates the total unsecured claims as $17,428.95
when it should be $67,087.95. 

B.  Debtor has claimed three adults as dependents along with her minor
child, but also indicates that for the last 6 months only 3 people have
lived in the debtor’s household.  Additionally, debtor indicates that her
dependent cousin is paying rent of $500 per month, however there has been no
filed declaration indicating an intention to make those payments for the
duration of the plan. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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19. 17-24770-C-13 DEANDRA JACKSON MOTION TO EXTEND AUTOMATIC STAY
PGM-1 Peter Macaluso 7-31-17 [14]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on July 31, 2017. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  15-21311) was filed on February 20, 2015 and
dismissed on June 2, 2017, for Debtor’s failure to make plan payments.
Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
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N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

The Chapter 13 Trustee opposes the motion on the basis that the
debtor has not shown a sufficient change of circumstances.  This is the
debtor’s sixth filing in the last eight years and the proposed plan does not
appear confirmable.  The debtor has been employed for 1 week and Schedule J
shows very low expenses such as $2.00 monthly renters insurance, $12.00 for
clothing, $11.00 for personal care, $5.00 for medical, and $125.00 for
transportation despite living in Vallejo and commuting to Oakland through
bridge tolls. 

Debtor has not sufficiently rebutted the presumption of bad faith
under the facts of this case and the prior case for the court to extend the
automatic stay.  Debtor’s expenses appear to be artificially low.  Debtor
has a long history of failed chapter 13 cases in this district.

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
denied and the automatic stay will expire 30
days after the filing of this bankruptcy
petition.

****   
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20. 17-24472-C-13 LESLIE CREED MOTION TO VALUE COLLATERAL OF
HLG-2 Kristy Hernandez CITIFINANCIAL SERVICES, INC.

7-12-17 [15]
****

Final Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on July 12, 2017.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of CITIFINANCIAL Services, Inc.,
“Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of the subject real property commonly known as 600 Ferguson
Street, Dixon, California.  The Debtor seeks to value the property at a fair
market value of $390,000.00 as of the petition filing date.  As the owner,
the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R.
Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d
1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of
approximately $403,112.00.  CITIFINANCIAL Sercies, Inc.’s second deed of
trust secures a loan with a balance of approximately $43,811.00.  Therefore,
the respondent creditor’s claim secured by a junior deed of trust is
completely under-collateralized.  The creditor’s secured claim is determined
to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C.
§ 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th
Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th
Cir. 1997).  The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Motion for Valuation of
Collateral filed by Debtor(s) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of CITIFINANCIAL Sercies, Inc.,
secured by a second deed of trust recorded
against the real property commonly known as
600 Ferguson Street, Dixon, California, is
determined to be a secured claim in the amount
of $0.00, and the balance of the claim is a
general unsecured claim to be paid through the
confirmed bankruptcy plan.  The value of the
Property is $390,000.00 and is encumbered by
senior liens securing claims which exceed the
value of the Property.

  
**** 
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21. 13-27880-C-13 HORMOZ RAD AND PARVANEH CONTINUED OBJECTION TO CLAIM OF
PGM-3 VAKILI ECAST SETTLEMENT CORPORATION,

Peter Macaluso CLAIM NUMBER 2
6-1-17 [49]

****
Final  Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

The Chapter 13 Debtor having filed a “Withdrawal of Motion” for the pending
Objection to Claim of Ecast Settlement Corporation, the "Withdrawal" being
consistent with the opposition filed to the Motion, the court interpreting the
"Withdrawal of Objection" to be an ex parte motion pursuant to Federal Rule of
Civil Procedure 41(a) and Federal Rule of Bankruptcy Procedure 9014 and 7041
for the court to dismiss without prejudice the Objection to Claim of Ecast
Settlement Corporation, and good cause appearing, the court dismisses without
prejudice the Chapter 13 Debtor's Objection to Claim of Ecast Settlement
Corporation.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

An Objection to Claim of Ecast Settlement Corporation
having been filed by the Chapter 13 Debtor, the Chapter 13
Debtor having filed a voluntary dismissal of the Objection
without prejudice pursuant to Federal Rule of Civil Procedure
41(a) and Federal Rules of Bankruptcy Procedure 9014 and 7041,
dismissal of the Motion being consistent with the opposition
filed, and good cause appearing,

IT IS ORDERED that the Objection to Claim of Ecast
Settlement Corporation is dismissed without prejudice.

****
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22. 16-22681-C-13 KRISTINE SCHARER CONTINUED OBJECTION TO CLAIM OF
HDR-3 Harry Roth ECMC SERVICING CORPORATION,

CLAIM NUMBER 3-1
4-13-17 [104]

****
Final  Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

The Chapter 13 Debtor having filed a “Withdrawal of Motion” for the pending
Objection to Claim of ECMC Servicing Corporation, the "Withdrawal" being
consistent with the opposition filed to the Motion, the court interpreting the
"Withdrawal of Objection” to be an ex parte motion pursuant to Federal Rule of
Civil Procedure 41(a) and Federal Rule of Bankruptcy Procedure 9014 and 7041
for the court to dismiss without prejudice the Objection to Claim of ECMC
Servicing Coroporation, and good cause appearing, the court dismisses without
prejudice the Chapter 13 Debtor's Objection to Claim of ECMC Servicing
Corporation.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

An Objection to Claim of ECMC Corporation having been
filed by the Chapter 13 Debtor, the Chapter 13 Debtor having
filed a voluntary dismissal of the Objection without prejudice
pursuant to Federal Rule of Civil Procedure 41(a) and Federal
Rules of Bankruptcy Procedure 9014 and 7041, dismissal of the
Motion being consistent with the opposition filed, and good
cause appearing,

IT IS ORDERED that the Objection to Claim of ECMC
Servicing Corporation is dismissed without prejudice.

****
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23. 15-26192-C-13 KRISTIE ALLENSWORTH MOTION TO INCUR DEBT
MRL-2 Mikalah Liviakis 7-24-17 [31]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 24,
2017. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is continued to August 29, 2017 at 2:00 p.m.

The motion seeks permission to incur debt in the amount of $10,000.00
in order to pay for her son to attend Sacramento State University.  The
interest rate is determined at the time of repayment and it is max of 10.5%. 

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition
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The Trustee opposes the motion on the basis that:

A.  Debtor does not appear to be able to make this payment as she already
had a Motion to Incur Debt approved by this court for her son’s first
academic year.  Debtor’s schedules do not show an ability to pay more than 1
student loan in this fashion. 

Discussion

The court will continue this matter to give the debtor an opportunity
to respond to the Trustee’s concerns.  The repayment for the loans will not
start until November 2019 whereas the plan will complete in August of 2020.
If the debtor can prove an ability to pay the plan payments and the student
loan the court will grant the motion.  If not, the motion must be denied.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is continued
to August 29, 2017 at 2:00 p.m.

****
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24. 17-23493-C-13 DE'ANGELA REED OBJECTION TO CONFIRMATION OF
DPC-1 Matthew Gilbert PLAN BY DAVID P. CUSICK

7-11-17 [30]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 11,
2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor appeared at the first meeting of creditors, however the meeting was
continued as the debtor has not yet been fully examined by the Trustee.

B.  Debtors failed to provide the Trustee with a tax transcript or a copy of
the Federal Income Tax Return with attachments for the most recent pre-petition
tax year for which a return was required.

C.  Debtor has failed to provide the Trustee with required Business Documents.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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25. 16-28195-C-13 ROBERT STANLEY CONTINUED MOTION TO CONFIRM
MET-1 Mary Ellen Terranella PLAN

3-19-17 [32]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on March 19,
2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Plan will exceed 60 months as the plan does not appear to provide for
Solano DCSS which filed a priority claim in the amount of $20,683.29. 

B.  Debtor appears to be delinquent in post petition payments to the State
Board of Equalization and it does not appear that debtor can make the payments
required. 

The court continued the hearing in order to allow the debtor time to
make the necessary changes and payments.  The court notes that an objection to
the claim of Solano County has been filed.  No evidence of a cancelled check
has been provided to the court.  The court does not have evidence that the plan
currently complies with  §§ 1322 and 1325(a). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not
confirmed.

The court shall issue a minute order substantially in the following form
holding that:

August 15, 2017 at 2:00 p.m. - Page 47

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-28195
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-28195&rpt=SecDocket&docno=32


Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

****
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26. 17-20998-C-13 LEE JASPER OBJECTION TO CLAIM OF WELLS
DBL-2 Bruce Dwiggins FARGO BANK, N.A., CLAIM NUMBER

1
6-22-17 [27]

****
Tentative  Ruling:  The Objection to Claim has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 3007-1 Objection to Claim - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Objection to
Claim and supporting pleadings were served on the Creditor, Debtor, Debtor’s
attorney, Chapter 13 Trustee, parties requesting special notice, and Office
of the United States Trustee on June 22, 2017. 44 days’ notice is required. 
(Fed. R. Bankr. P. 3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day
opposition filing requirement.)

     The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
responding parties and other parties in interest are entered. 

The Objection to Proof of Claim Number 1-1 of Wells Fargo Bank,
N.A. is overruled.

    Lee Charles Jasper, the Chapter 13 debtor  (“Objector”) requests that
the court disallow the claim of Wells Fargo Bank, N.A. (“Creditor”), Proof
of Claim No.  1-1 (“Claim”), Official Registry of Claims in this case. The
Claim is asserted to be secured in the amount of $421,679.18.  Objector
asserts that Wells Fargo is charging double principal because in its proof
of claim, Wells Fargo adds the total missed payment to Column G (“Prin int &
esc. past due balance”).  Debtor asserts that when missed payments are added
to Column G, they include principal payments, however the principal amount
in Column M does not adjust down the amount of the principal that is unpaid.

The Chapter 13 Trustee weighed in to indicate that the proof of
claim does not include address, contact phone, or email of the person who
completed the claim.  The attachment is not legible as to the date column. 

Wells Fargo opposes the Debtor’s motion on the basis that (1) the
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debtor has not rebutted the prima facie validity of the proof of claim, and
(2) Column G shows a running tally of all contractual payments that are past
due.  Each time a payment is missed, the principal, interest and escrow
amount is added to the running total.  Column M is only adjusted when a
payment has been received.  Column G does not list the amount of payments
required in conjunction with Column M, they just show different things.

Section 502(a) provides that a claim supported by a Proof of Claim
is allowed unless a party in interest objects.  Once an objection has been
filed, the court may determine the amount of the claim after a noticed
hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that
the party objecting to a proof of claim has the burden of presenting
substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the
creditor’s proof of claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623
(9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie),
349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

The court is unconvinced that the debtor’s prayer for relief, namely
a total disallowance of Wells Fargo’s claim 1-1, is warranted.  Even if the
court were to accept each of the debtor’s assertions as true, the claim
could only be disallowed as to the portion that is unlawfully charged to the
debtor.  Here, Wells Fargo has adequately answered the concerns of the
debtor.  However, the court is mindful that the accounting is confusing by
the creditor, and encourages the parties to work together to understand
exactly what is owed, and how it can be paid.

The Objection to the Proof of Claim is overruled.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Claim of Wells Fargo Bank, N.A.,
Creditor filed in this case by the Chapter 13 debtor having
been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the objection to Proof of Claim
Number 1-1 of Wells Fargo Bank, N.A. is overruled.

****
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27. 17-21699-C-13 CRAIG/CORRENA HANRION CONTINUED MOTION TO DISMISS
DPC-2 Bruce Dwiggins CASE

7-5-17 [34]
****

Tentative Ruling:  The Motion to Dismiss was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Office of
the United States Trustee on July 5, 2017. Fourteen days’ notice is required.
That requirement was met. 

The Motion to Dismiss was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

 
The court’s decision is to grant the Motion to Dismiss and dismiss the
case.

The Chapter 13 Trustee seeks dismissal of Debtor’s case based on the
following:

A. Debtor is $3,525.00 delinquent in plan payments.  The debtor has paid
$0.00 into the plan to date. 

The court finds the Trustee’s objections valid.  As the debtor is
delinquent and has not complied with all of the requirements under 11 U.S.C. §
§ 1322 and 1325, cause exists to dismiss this case.  The motion is granted and
the case is dismissed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Dismiss the Chapter 13
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case filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion to
Dismiss is granted and the case is dismissed.

****
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28. 17-22999-C-13 SCOTT SHAW MOTION TO CONFIRM PLAN
DBJ-1 Douglas Jacobs 6-13-17 [18]

****

Final Ruling: No appearance at the August 15, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 13, 2017. Forty-two days’ notice is required. That requirement was
met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322
and 1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been presented
to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
June 13, 2017 is confirmed, and counsel for
the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
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Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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29. 17-24801-C-13 DEANNA DESCHWANDEN MOTION TO EXTEND AUTOMATIC STAY
LBG-2 Lucas Garcia O.S.T.

8-4-17 [14]
****

Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(3). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(3) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on August 4, 2017.  The court granted
the Order Shortening Time 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(3).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 17-23391) was filed on May 18, 2017 and dismissed
on June 19, 2017, for Debtor’s failure to file all necessary documents.
Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
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N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

Here, debtor did not have counsel in the previous case and did not
understand her duties and obligations as a debtor.  In the current case, all
schedules have been filed and a plan has been filed. 

Debtor has sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay. 

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for all
purposes, unless terminated by further order
of this court.

****   
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