
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

August 11, 2020 at 1:30 p.m.

1. 20-21381-E-13 SAMUEL/CHRISTINA SEE MOTION FOR RELIEF FROM
AP-1 Peter Macaluso AUTOMATIC STAY

7-2-20 [33]
NATIONSTAR MORTGAGE LLC VS.

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
July 2, 2020.  By the court’s calculation, 40 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  The defaults of the non-responding
parties and other parties in interest are entered.

Rather than denying the Motion, the hearing on Motion for Relief from the
Automatic Stay is continued, with the consent of Creditor, to 2:00 p.m. on
September 1, 2020, (Specially Set Time) to be conducted in conjunction with
Debtor’s Motion to Confirm Plan.

Nationstar Mortgage LLC dba Mr. Cooper (“Movant”) seeks relief from the automatic stay
with respect to Samuel Middlebrook See and Christina D. See’s (“Debtors”) real property commonly
known as 7558 Eastgate Avenue, Citrus Heights, California (“Property”).  Movant has provided the
Declaration of Chastity Wilson to introduce evidence to authenticate the documents upon which it bases

August 11, 2020 at 1:30 p.m.
Page 1 of 20

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-21381
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=640793&rpt=Docket&dcn=AP-1
http://appsd.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=20-21381&rpt=SecDocket&docno=33


the claim and the obligation secured by the Property.

Movant argues Debtor has not made three (3) post-petition payments, with a total of
$4,752.78 in post-petition payments past due. Declaration, Dckt. 35.

CHAPTER 13 TRUSTEE’S RESPONSE

David P. Cusick (“the Chapter 13 Trustee”) filed an Opposition on July 23, 2020. Dckt. 44. 
Trustee asserts that Debtor is delinquent $183.46, where Debtor has paid to date a total of $5,295.46. Id.,
at p. 1.  Trustee has a disbursed a total of $1,494.01 to Movant. Id., at p. 2.  Trustee notes that Movant
filed a Proof of Claim on March 29, 2020 for $262,549.30, which indicates the amount necessary to cure
any default as of the date of the petition is $26,633.95. Id.  Trustee has disbursed $0.00 toward pre-
petition arrearage. Id.

DEBTOR’S RESPONSE

Debtor filed a Reply on July 23, 2020.  Dckt. 53.  Debtor asserts that Debtors filed, set, and
served a Motion to Confirm Debtors’ First Amended Chapter 13 Plan on July 27, 2020 that addresses
Creditor’s assertions in this matter. 

A review of the docket shows that Debtor filed a First Amended Plan and a Motion to
Confirm on July 27, 2020, which has been set for hearing at 2:00 p.m. on September 1, 2020. Dckt. 47.

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $268,693.04 (Declaration, Dckt. 35), while the value of the
Property is determined to be $380,000.00, as stated in Schedules A/B and D filed by Debtor.

11 U.S.C. § 362(d)(1)

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  

Here, Debtor has set for hearing a Motion to Confirm a Chapter 13 Plan that provides for
Creditor’s claim, both current monthly payments and curing the arrearage.  Dckt. 51.  
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11 U.S.C. § 362(d)(2)

A debtor has no equity in property when the liens against the property exceed the property’s
value. Stewart v. Gurley, 745 F.2d 1194, 1195 (9th Cir. 1984).  Once a movant under 11 U.S.C.
§ 362(d)(2) establishes that a debtor or estate has no equity in property, it is the burden of the debtor or
trustee to establish that the collateral at issue is necessary to an effective rehabilitation. 11 U.S.C.
§ 362(g)(2); United Sav. Ass’n of Texas v. Timbers of Inwood Forest Assocs. Ltd., 484 U.S. 365, 375–76
(1988); 3 COLLIER ON BANKRUPTCY ¶ 362.07[4][b] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.)
(stating that Chapter 13 debtors are rehabilitated, not reorganized).  

Based on the Schedules A/B and D, there is a modest equity in the Property above the two
claims secured by the Property.  No contrary evidence of value has been provided by Movant.  

Movant’s analysis of their being no equity is based on the immediate liquidation of the
Property and deducting out 8% for a seller’s costs of sale.  However, the Plan does not provide for such
liquidation, but for the Debtor to retain the Property, with a $30,000 equity.

CONTINUANCE

The Debtor is prosecuting a plan in this case, with the confirmation hearing being several
weeks away.  Movant is adequately protected and there is equity (and a large equity cushion for
Movant).

While the court could deny the Motion, since a large part of whether relief should be granted
turns on Debtor being able to confirm the Plan on September 1, 2020, the court continues the hearing so
that Movant will not have to go to the cost and expense of a new motion.

The continuance, rather than denial without prejudice, requires the consent of the Movant. 

At the hearing, xxxxxxxxxx 

August 11, 2020 at 1:30 p.m.
Page 3 of 20



2. 20-20287-E-13 LORI ANDERSON MOTION FOR RELIEF FROM
RAS-1 Pro Se AUTOMATIC STAY

7-14-20 [67]
DEUTSCHE BANK NATIONAL TRUST
COMPANY VS.

APPEARANCE OF COUNSEL FOR MOVANT
 NOT REQUIRED FOR HEARING

SET AS A TENTATIVE IN CASE COUNSEL FOR MOVANT HAS
ANY QUESTIONS CONCERNING THE ORDER GRANTING

PROSPECTIVE RELIEF

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor (pro se), Chapter 13 Trustee, and Office of the United States Trustee on July 14, 2020. 
By the court’s calculation, 28 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  The defaults of the non-responding
parties and other parties in interest are entered.

The Motion for Relief from the Automatic Stay is granted.

Deutsche Bank National Trust Company, as Trustee for Fremont Home Loan Trust 2006-2,
Asset-Backed Certificates, Series 2006-2 (“Movant”) seeks relief from the automatic stay with respect to
Lori Anderson’s (“Debtor”) real property commonly known as 608 Loretto Drive, Roseville, California
(“Property”).  Movant has provided the Declaration of Tyler Crawford to introduce evidence to
authenticate the documents upon which it bases the claim and the obligation secured by the Property.

Movant argues Debtor has not made five (5) post-petition payments, with a total of $6,700.75
in post-petition payments past due. Declaration, Dckt. 69.
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CHAPTER 13 TRUSTEE’S RESPONSE

David P. Cusick (“the Chapter 13 Trustee”) filed an Opposition on July 23, 2020. Dckt. 82. 
Trustee asserts that Debtor is delinquent $2,500.00, where Debtor has paid to date a total of $0.00. Id., at
p. 1.  Trustee has made no disbursements and there is currently a principal due of $6,700.75. Id., at p. 2. 
Trustee notes that Movant filed a Proof of Claim on February 14, 2020 for $402,046.04, which indicates
the amount necessary to cure any default as of the date of the petition is $100,329.79. Id.  Trustee has
disbursed $0.00 toward pre-petition arrearage. Id.

DISCUSSION

The only statutory basis under which relief from the stay is requested stated in the Motion is
11 U.S.C. § 362(d)(4).  This is requesting relief from the stay due to there being a scheme to delay
through transfers of interests in the Property or multiple bankruptcy case filings.   

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $346,803.17 (Declaration, Dckt. 69), while the value of the
Property is determined to be $475,538.00, as stated in Schedules A/B and D filed by Debtor.

11 U.S.C. § 362(d)(4): Prospective Relief from Future Stays

11 U.S.C. § 362(d)(4) allows the court to grant relief from the stay when the court finds that
the petition was filed as a part of a scheme to delay, hinder, or defraud creditors that involved either (i)
transfer of all or part ownership or interest in the property without consent of the secured creditors or
court approval or (ii) multiple bankruptcy cases affecting particular property. 3 COLLIER ON

BANKRUPTCY  ¶ 362.07 (Alan n. Resnick & Henry H. Sommer eds. 16th ed.). 

Certain patterns and conduct that have been characterized as bad faith include recent transfers
of assets, a debtor’s inability to reorganize, and unnecessary delays by serial filings. Id.  The Note filed
in support of this motion for relief as Exhibit A (can also be found attached to Movant’s Proof of Claim
1-1) shows that the loan on the Property had two signatories: Debtor and Anthony Anderson.  Movant
argues that the co-signer to the Note, Anthony C. Anderson, has engaged in a scheme to delay Movant’s
efforts by filing multiple bankruptcy cases:

A. Case No. 19-21162
1. Filed: February 27, 2019 
2. Chapter 13
3. Dismissal Date: March 18, 2019
4. Reason for Dismissal: Failure to Timely File Documents

B. Case No. 19-23720
1. Filed: June 11, 2019 
2. Chapter 13
3. Dismissal Date: July 1, 2019
4. Reason for Dismissal: Failure to Timely File Documents

C. Case No. 19-24463
1. Filed: July 16, 2019
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2. Chapter 13
3. Dismissal Date: December 19, 2020
4. Reason for Dismissal: Failure to Confirm a Plan

The court notes that before Anthony Anderson’s filings, Debtor filed a bankruptcy petition on
January 22, 2019, Case No. 19-20365.  That case was dismissed on February 11, 2019 for failure to
timely file documents. 19-20365, Dckt. 13.

Relief pursuant to 11 U.S.C. § 362(d)(4) may be granted if the court finds that two elements
have been met.  The filing of the present case must be part of a scheme, and it must contain improper
transfers or multiple cases affecting the same property.  With respect to the elements, the court concludes
that the filing of the current Chapter 13 case in the Eastern District of California was part of a scheme by
Debtor to hinder and delay Movant from conducting a nonjudicial foreclosure sale by filing multiple
bankruptcy cases.

The fact that a debtor commences a bankruptcy case to stop a foreclosure sale is neither
shocking nor per se bad faith.  The automatic stay was created to stabilize the financial crisis and allow
all parties, debtor and creditors, to take stock of the situation.  The filing of the current Chapter 13 case
cannot have been for any bona fide, good faith reason in light of the multiple bankruptcy filings engaged
by the co-signer of the Note within a year of the instant case that add up to four consecutive bankruptcy
filings.  In effect, this is a series of bankruptcy attempts by Debtor.  The filings are a Series for purposes
of 362(d)(4) as the each affected the same property and happened rapidly following up to the previous
one dismissed within a month of each other.

The court finds that proper grounds exist for issuing an order pursuant to 11 U.S.C.
§ 362(d)(4).  Movant has provided sufficient evidence concerning bankruptcy cases being filed to
prevent actions against the Property.  Movant has provided the court with evidence that Debtor has
engaged in a scheme to hinder, defraud, and delay creditors through the multiple filing of bankruptcy
cases.

In granting the 11 U.S.C. § 362(d)(4) relief, the court notes that such is not the end of the
game for Debtor.  While granting relief through this case, if Debtor has a good faith, bona fide reason to
commence another case while that order is in effect for the Property, the judge in the subsequent case
can  impose the stay in that case. 11 U.S.C. § 362(c)(4).  That would ensure that Debtor, to the extent
that some bona fide reason existed, would effectively assert such rights rather than filing several
bankruptcy cases that are then dismissed.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Property, to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale
to obtain possession of the Property.

Request for Attorneys’ Fees

In the Motion, Movant requests that it be allowed attorneys’ fees.  The Motion alleges
contractual grounds for such fees, in that under the loan documents Movant is entitled to its costs and
expenses in enforcing its interest to the extent not prohibited by applicable law.  Specifically, Page 3
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Section 7(E) of the Note states:

If the Note Holder has required me to pay immediately in full as described above,
the Note Holder will have the right to be paid back by me for all of its costs and
expenses in enforcing this Note, whether or not a lawsuit is brought, to the extent
not prohibited by Applicable Law. Those expenses include, for example,
reasonable attorneys’ fees.

Exhibit A, Dckt. 70, at p. 6.

Movant is seeking $1,231 in attorney’s fees as a result of the fees incurred in the filing of
this motion. Part of those fees include a $181 filing fee while the remaining balance can be
attributed to the amount incurred by Movant’s attorneys in drafting this Motion. 

Usually, a claim for attorney's fees and related nontaxable expenses must be made by motion
unless the substantive law requires those fees to be proved at trial as an element of damages.  FED. R.
CIV. P. 54(d)(2)(A); FED. R. BANKR. P. 7054, 9014.

Seeing as Movant presents all the information needed to determine reasonableness of fees,
and the court being experienced with the type of work needed for this type of motion, the court finds the
fees are reasonable.

Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise. 
Movant requests that the court grant relief from the Rule as adopted by the United States Supreme Court.

Movant has pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is granted.

Request for Prospective Injunctive Relief

Movant makes an additional request stated in the prayer, for which no grounds are clearly
stated in the Motion.  Movant’s further relief requested in the prayer is that this court make this order, as
opposed to every other order issued by the court, binding and effective despite any conversion of this
case to another chapter of the Code.  Though stated in the prayer, no grounds are stated in the Motion for
grounds for such relief from the stay.  The Motion presumes that conversion of the bankruptcy case will
be reimposed if this case were converted to one under another Chapter.

As stated above, Movant’s Motion does not state any grounds for such relief.  Movant does
not allege that notwithstanding an order granting relief from the automatic stay, a stealth stay continues
in existence, waiting to spring to life and render prior orders of this court granting relief from the stay
invalid and rendering all acts taken by parties in reliance on that order void.

No points and authorities is provided in support of the Motion.  This is not unusual for a
relatively simple (in a legal authorities sense) motion for relief from stay as the one before the court. 
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Other than referencing the court to the legal basis (11 U.S.C. § 362(d)(3) or (4)) and then pleading
adequate grounds thereunder, it is not necessary for a movant to provide a copy of the statute quotations
from well known cases.  However, if a movant is seeking relief from a possible future stay, which may
arise upon conversion, the legal points and authorities for such heretofore unknown nascent stay is
necessary.

As noted by another bankruptcy judge, such request (unsupported by any grounds or legal
authority) for relief of a future stay in the same bankruptcy case:

[A] request for an order stating that the court’s termination of the automatic stay
will be binding despite conversion of the case to another chapter unless a specific
exception is provided by the Bankruptcy Code is a common, albeit silly, request in
a stay relief motion and does not require an adversary proceeding.  Settled
bankruptcy law recognizes that the order remains effective in such circumstances. 
Hence, the proposed provision is merely declarative of existing law and is not
appropriate to include in a stay relief order.

Indeed, requests for including in orders provisions that are declarative of existing
law are not innocuous.  First, the mere fact that counsel finds it necessary to ask
for such a ruling fosters the misimpression that the law is other than it is. 
Moreover, one who routinely makes such unnecessary requests may eventually
have to deal with an opponent who uses the fact of one’s pattern of making such
requests as that lawyer’s concession that the law is not as it is.

In re Van Ness, 399 B.R. 897, 907 (Bankr. E.D. Cal. 2009) (citing Aloyan v. Campos (In re Campos),
128 B.R. 790, 791–92 (Bankr. C.D. Cal. 1991); In re Greetis, 98 B.R. 509, 513 (Bankr. S.D. Cal. 1989)).

As noted in the 2009 ruling quoted above, the “silly” request for unnecessary relief may well
be ultimately deemed an admission by Movant and its counsel that all orders granting relief from the
automatic stay are immediately terminated as to any relief granted Movant and other creditors
represented by counsel, and upon conversion, any action taken by such creditor is a per se violation of
the automatic stay.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Deutsche Bank
National Trust Company, as Trustee for Fremont Home Loan Trust 2006-2, Asset-
Backed Certificates, Series 2006-2 (“Movant”) having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives, and successors,
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and trustee under the trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed that is recorded against the
real property commonly known as 608 Loretto Drive, Roseville, California
(“Property”) to secure an obligation to exercise any and all rights arising under the
promissory note, trust deed, and applicable nonbankruptcy law to conduct a
nonjudicial foreclosure sale and for the purchaser at any such sale to obtain
possession of the Property.

IT IS FURTHER ORDERED that the above relief is also granted
pursuant to 11 U.S.C. § 362(d)(4), which further provides:

“If recorded in compliance with applicable State laws governing notices
of interests or liens in real property, an order entered under paragraph (4)
shall be binding in any other case under this title purporting to affect
such real property filed not later than 2 years after the date of the entry of
such order by the court, except that a debtor in a subsequent case under
this title may move for relief from such order based upon changed
circumstances or for good cause shown, after notice and a hearing.  Any
Federal, State, or local governmental unit that accepts notices of interests
or liens in real property shall accept any certified copy of an order
described in this subsection for indexing and recording.”

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is
waived for cause.

IT IS FURTHER ORDERED that Movant is awarded $1,231 in
attorney’s fees relating to this Motion.

No other or additional relief is granted.

August 11, 2020 at 1:30 p.m.
Page 9 of 20



3. 19-24657-E-13 MICHAEL/BRANDI SMIRL MOTION FOR RELIEF FROM
RPZ-1 Gabriel Liberman AUTOMATIC STAY

6-29-20 [64]
U.S. BANK NATIONAL
ASSOCIATION VS.

THIS MATTER WILL BE CALLED
 ON THE COURT’S 2:00 P.M. CALENDAR
TO BE HEARD IN CONJUNCTION WITH 

DEBTOR’S MOTION TO CONFIRM

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
June 29, 2020.  By the court’s calculation, 43 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  The defaults of the non-responding
parties and other parties in interest are entered.

The Motion for Relief from the Automatic Stay is xxxxx.

U.S. Bank National Association, as Trustee for MASTR Asset Backed Securities Trust 2006-
WMC3, Mortgage Pass-Through Certificates, Series 2006-WMC3 (“Movant”) seeks relief from the
automatic stay with respect to Michael Jon Smirl and Brandi Victoria Smirl’s (“Debtor”) real property
commonly known as 7633 Common Wealth Drive, Antelope, California (“Property”).  Movant has
provided the Declaration of Maria G. Fritz to introduce evidence to authenticate the documents upon
which it bases the claim and the obligation secured by the Property.

Movant argues Debtor has not made three (3) post-petition payments, with a total of
$4,279.80 in post-petition payments past due. Declaration, Dckt. 66.
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TRUSTEE’ S RESPONSE

Trustee filed a Response on July 23, 2020. Dckt. 75.  Trustee asserts that Debtor is delinquent
$6,375.45, where Debtor has paid to date a total of $17,001.20. Id.  Movant is included in Class 1 of the
confirmed Plan and Trustee has a disbursed a total of $11,412.80 to Movant. Id.  Debtor filed a modified
Plan on June 26, 2020, which proposes to add $4,279.86 in post-petition arrearage to Class 1 with a
monthly dividend of $85.60. Id.  The hearing is set for August 11, 2020 and the Trustee has opposed.

DEBTOR’S OPPOSITION

Debtor filed an Opposition on July 29, 2020. Dckt. 81.  Debtor asserts that the default is due
in part, to being negatively impacted by the Covid-19 pandemic. Id.  Debtor has filed a modified Plan,
which proposes to add $4,279.86 in post-petition arrears to Class 1 with a monthly dividend of $85.60.
Id. See Dckt. 55.

Debtor’s Modified Plan and Motion to Confirm were set for 2:00 p.m. the same day as the
instant motion for relief. 

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $228,479.23 (Declaration, Dckt. 66), while the value of the
Property is determined to be $328,060, as stated in Schedules A/B and D filed by Debtor.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Property, to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale
to obtain possession of the Property.

August 11, 2020 at 1:30 p.m.
Page 11 of 20



Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise. 
Movant requests, for no particular reason, that the court grant relief from the Rule as adopted by the
United States Supreme Court.  With no grounds for such relief specified, the court will not grant
additional relief merely stated in the prayer.

Movant has not pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is not granted.

Request for Prospective Injunctive Relief

Movant makes an additional request stated in the prayer, for which no grounds are clearly
stated in the Motion.  Movant’s further relief requested in the prayer is that this court make this order, as
opposed to every other order issued by the court, binding and effective despite any conversion of this
case to another chapter of the Code.  Though stated in the prayer, no grounds are stated in the Motion for
grounds for such relief from the stay.  The Motion presumes that conversion of the bankruptcy case will
be reimposed if this case were converted to one under another Chapter.

As stated above, Movant’s Motion does not state any grounds for such relief.  Movant does
not allege that notwithstanding an order granting relief from the automatic stay, a stealth stay continues
in existence, waiting to spring to life and render prior orders of this court granting relief from the stay
invalid and rendering all acts taken by parties in reliance on that order void.

No points and authorities is provided in support of the Motion.  This is not unusual for a
relatively simple (in a legal authorities sense) motion for relief from stay as the one before the court. 
Other than referencing the court to the legal basis (11 U.S.C. § 362(d)(3) or (4)) and then pleading
adequate grounds thereunder, it is not necessary for a movant to provide a copy of the statute quotations
from well known cases.  However, if a movant is seeking relief from a possible future stay, which may
arise upon conversion, the legal points and authorities for such heretofore unknown nascent stay is
necessary.

As noted by another bankruptcy judge, such request (unsupported by any grounds or legal
authority) for relief of a future stay in the same bankruptcy case:

[A] request for an order stating that the court’s termination of the automatic stay
will be binding despite conversion of the case to another chapter unless a specific
exception is provided by the Bankruptcy Code is a common, albeit silly, request in
a stay relief motion and does not require an adversary proceeding.  Settled
bankruptcy law recognizes that the order remains effective in such circumstances. 
Hence, the proposed provision is merely declarative of existing law and is not
appropriate to include in a stay relief order.

Indeed, requests for including in orders provisions that are declarative of existing
law are not innocuous.  First, the mere fact that counsel finds it necessary to ask
for such a ruling fosters the misimpression that the law is other than it is. 
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Moreover, one who routinely makes such unnecessary requests may eventually
have to deal with an opponent who uses the fact of one’s pattern of making such
requests as that lawyer’s concession that the law is not as it is.

In re Van Ness, 399 B.R. 897, 907 (Bankr. E.D. Cal. 2009) (citing Aloyan v. Campos (In re Campos),
128 B.R. 790, 791–92 (Bankr. C.D. Cal. 1991); In re Greetis, 98 B.R. 509, 513 (Bankr. S.D. Cal. 1989)).

As noted in the 2009 ruling quoted above, the “silly” request for unnecessary relief may well
be ultimately deemed an admission by Movant and its counsel that all orders granting relief from the
automatic stay are immediately terminated as to any relief granted Movant and other creditors
represented by counsel, and upon conversion, any action taken by such creditor is a per se violation of
the automatic stay.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by U.S. Bank
National Association, as Trustee for MASTR Asset Backed Securities Trust 2006-
WMC3, Mortgage Pass-Through Certificates, Series 2006-WMC3 (“Movant”)
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives, and successors,
and trustee under the trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed that is recorded against the
real property commonly known as 7633 Common Wealth Drive, Antelope,
California (“Property”) to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable nonbankruptcy law
to conduct a nonjudicial foreclosure sale and for the purchaser at any such sale to
obtain possession of the Property.

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is not
waived for cause.

No other or additional relief is granted.
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FINAL RULINGS

4. 20-23396-E-7 MARTY MOFFETT MOTION FOR RELIEF FROM
RJM-1 Pro Se AUTOMATIC STAY AND/OR MOTION

TO CONFIRM TERMINATION OR
HARBANS BOLA VS. ABSENCE OF STAY

7-22-20 [15]

Final Ruling:  No appearance at the August 11, 2020 Hearing is required. 
 -----------------------    
 
Local Rule 9014-1(f)(2) Motion—No Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor (pro se), Chapter 13 Trustee, and Office of the United States Trustee on July 22, 2020. 
By the court’s calculation, 20 days’ notice was provided.  14 days’ notice is required.

The Motion for Relief from the Automatic Stay was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S.
Trustee, and any other parties in interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer opposition to the motion,
the court will set a briefing schedule and a final hearing, unless there is no need to develop the record
further.  

Upon review of the Motion and supporting pleadings, and the files in this case, the court has
determined that oral argument will not be of assistance in ruling on the Motion.   The defaults of the
non-responding parties in interest are entered. 
 

The Motion for Relief from the Automatic Stay is denied without prejudice as
moot, the automatic stay having been terminated by dismissal of this bankruptcy
case.

Harbans Singh Bola (“Movant”) seeks relief from the automatic stay with respect to the real
property commonly known as 3806 State Highway 20, Marysville, California (“Property”).  The moving
party has provided the Declaration of Harbans Singh Bola to introduce evidence as a basis for Movant’s
contention that Marty Jo Moffett (“Debtor”) does not have an ownership interest in or a right to maintain
possession of the Property.  Movant presents evidence that it is the owner of the Property.  Based on the
evidence presented, Debtor would be at best a tenant at sufferance.  Movant commenced an unlawful
detainer action in California Superior Court, County of Yuba but was stayed once Debtor filed the
instant bankruptcy.

Movant has provided a properly authenticated copy of the Residential Lease or Month-Month
Rental Agreement to substantiate its claim of entering into an agreement with Debtor.  Movant also
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testifies as to being the owner of the property.  Based upon the evidence submitted, the court determines
that there is no equity in the Property for either Debtor or the Estate. 11 U.S.C. § 362(d)(2). 

The instant case was dismissed on August 7, 2020, for failing to timely file documents.  Dckt.
38.

The applicable Bankruptcy Code provision for the matter before the court is 11 U.S.C.
§ 362(c)(1) and (2).  That section provides:

In relevant part, 11 U.S.C. § 362(c) provides:

(c) Except as provided in subsections (d), (e), (f), and (h) of this section—

(1) the stay of an act against property of the estate under subsection (a)
of this section continues until such property is no longer property of
the estate;

(2) the stay of any other act under subsection (a) of this section continues
until the earliest of—

(A) the time the case is closed;

(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concerning
an individual or a case under chapter 9, 11, 12, or 13 of this
title, the time a discharge is granted or denied;

11 U.S.C. § 362(c) (emphasis added).

When a case is dismissed, 11 U.S.C. § 349 discusses the effect of dismissal. In relevant part,
11 U.S.C. § 349 states:

(b) Unless the court, for cause, orders otherwise, a dismissal of a case other than
under section 742 of this title—

(1) reinstates—

(A) any proceeding or custodianship superseded under section
543 of this title;

(B) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under section
510(c)(2), 522(i)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;

(2) vacates any order, judgment, or transfer ordered, under section
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522(i)(1), 542, 550, or 553 of this title; and

(3) revests the property of the estate in the entity in which such
property was vested immediately before the commencement of the case
under this title.

11 U.S.C. § 549(c) (emphasis added).

Therefore, as of August 7, 2020, the automatic stay as it applies to the Property, and as it
applies to Debtor, was terminated by operation of law.  At that time, the Property ceased being property
of the bankruptcy estate and was abandoned, by operation of law, to Debtor.

The court shall issue an order confirming that the automatic stay was terminated and vacated
as to Debtor and the Property on August 7, 2020.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Harbans Singh
Bola (“Movant”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice as moot,
this bankruptcy case having been dismissed on August 7, 2020 (prior to the
hearing on this Motion).  The court, by this Order, confirms that the automatic
stay provisions of 11 U.S.C. § 362(a) were terminated as to Marty Jo Moffett
(“Debtor”) pursuant to 11 U.S.C. § 362(c)(2)(B) and the real property commonly
known as 3806 State Highway 20, Marysville, California, pursuant to 11 U.S.C.
§ 362(c)(1) and § 349(b)(3) as of the August 7, 2020 dismissal of this bankruptcy
case.
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5. 17-26452-E-13 MEI YU MOTION FOR RELIEF FROM
APN-1 Seth Hanson AUTOMATIC STAY

6-23-20 [19]
TOYOTA LEASE TRUST VS.

Final Ruling:  No appearance at the August 11, 2020 Hearing is required. 
 -----------------------    

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Non-Filing Co Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the
United States Trustee on June 23, 2020.  By the court’s calculation, 49 days’ notice was provided. 
28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  The defaults of the non-responding
parties and other parties in interest are entered.

The Motion for Relief from the Automatic Stay is granted.

Toyota Motor Credit Corporation, servicer for Toyota Lease Trust (“Movant”) seeks relief
from the automatic stay with respect to an asset identified as a 2017 Toyota RAV4, VIN ending in 4189
(“Vehicle”).  The moving party has provided the Declaration of Rahnae Spooner to introduce evidence
to authenticate the documents upon which it bases the claim and the obligation owed by Mei Shien Yu
(“Debtor”).  Debtor is the Lessee.

The prevailing Lease Agreement reached maturity on October 14, 2019, and Debtor is
required to provide Lessor with the monies that are legally and contractually due and owing to
it thereunder if the Debtor intended to retain possession of the property. Declaration, Dckt. 21.  In this
regard, the matured lease balance of $18,534.44 is otherwise due and owing. Id.

Trustee requests the court take into consideration that Debtor provides for the Vehicle in
Class 4 of the confirmed plan. Dckt. 25.

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $18,534.44 (Declaration, Dckt. 21), while the value of the
Vehicle is determined to be $17,050.00, as stated in Schedules A/B and D filed by Debtor. Dckt. 1.
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The property was surrendered and Creditor has possession as of September 23, 2019. Id.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432. 

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Vehicle, to repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to obtain possession of the asset.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Toyota Motor
Credit Corporation, servicer for Toyota Lease Trust (“Movant”) having been
presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant, its agents, representatives, and successors, and all
other creditors having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2017 Toyota RAV4,
VIN ending in 4189 (“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale of the Vehicle
to the obligation secured thereby.

No other or additional relief is granted.
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6. 18-20665-E-13 LINDA MCINNES AMENDED MOTION FOR RELIEF
GMK-2 Julius Cherry FROM AUTOMATIC STAY

7-17-20 [100]
SHARON CARLSON VS.

Final Ruling:  No appearance at the August 11, 2020 Hearing is required. 
 -----------------------    

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Not Provided.  The Proof of Service states that the Motion and supporting pleadings
were served on Chapter 13 Trustee on June 15, 2020.  By the court’s calculation, 29 days’ notice was
provided.  28 days’ notice is required.

Additionally, the Motion was served on Linda J.L. Sharpe from the Law Offices of John A.
Hauser on June 15, 2020.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  The defaults of the non-responding
parties and other parties in interest are entered.

The Motion for Relief from the Automatic Stay is granted.

Sharon Carlson (“Movant”) seeks relief from the automatic stay to allow state court personal
injury claim stemming from a motor vehicle accident against “Linda McInnes” so that Movant can settle
the claim with Ms. McInnes’ insurance carrier, The Hartford Insurance (the “State Court Litigation”). 

DECISION

As of the day of preparation for this pre-hearing disposition, no oppositions to this relief
requested have been filed.

The court may grant relief from stay for cause when it is necessary to allow litigation in a
nonbankruptcy court. 3 COLLIER ON BANKRUPTCY ¶ 362.07[3][a] (Alan N. Resnick & Henry J. Sommer
eds. 16th ed.).  The moving party bears the burden of establishing a prima facie case that relief from the
automatic stay is warranted, however. LaPierre v. Advanced Med. Spa Inc. (In re Advanced Med. Spa
Inc.), No. EC-16-1087, 2016 Bankr. LEXIS 2205, at *8–9 (B.A.P. 9th Cir. May 23, 2016).  To determine
“whether cause exists to allow litigation to proceed in another forum, ‘the bankruptcy court must balance
the potential hardship that will be incurred by the party seeking relief if the stay is not lifted against the
potential prejudice to the debtor and the bankruptcy estate.’” Id. at *9 (quoting Green v. Brotman Med.
Ctr., Inc. (In re Brotman Med. Ctr., Inc.), No. CC-08-1056-DKMo, 2008 Bankr. LEXIS 4692, at *6
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(B.A.P. 9th Cir. Aug. 15, 2008)) (citing In re Aleris Int’l, Inc., 456 B.R. 35, 47 (Bankr. D. Del. 2011)). 
The basis for such relief under 11 U.S.C. § 362(d)(1) when there is pending litigation in another forum is
predicated on factors of judicial economy, including whether the suit involves multiple parties or is
ready for trial. See Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162 (9th
Cir. 1990); Packerland Packing Co. v. Griffith Brokerage Co. (In re Kemble), 776 F.2d 802 (9th Cir.
1985); Santa Clara Cty. Fair Ass’n v. Sanders (In re Santa Clara Cty. Fair Ass’n), 180 B.R. 564 (B.A.P.
9th Cir. 1995); Truebro, Inc. v. Plumberex Specialty Prods., Inc. (In re Plumberex Specialty Prods.,
Inc.), 311 B.R. 551 (Bankr. C.D. Cal. 2004).

The court finds that the nature of the State Court Litigation warrants relief from stay for
cause.  Therefore, judicial economy dictates that the state court ruling be allowed to continue after the
considerable time and resources put into the matter already.

The court shall issue an order modifying the automatic stay as it applies to Debtor to allow
Movant to continue the State Court Litigation.  The automatic stay is not modified with respect to
enforcement of the judgment against Debtor, David Cusick (“the Chapter 13 Trustee”), or property of the
bankruptcy estate.  Any judgment obtained shall be submitted to this court for the proper treatment of
any claims arising under the Bankruptcy Code.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Sharon Carlson
(“Movant”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are modified as applicable to Linda Anne McInnes (“Debtor”) to allow
Movant, its agents, representatives, and successors, and trustee under the trust
deed, and any other beneficiary or trustee, and their respective agents and
successors to proceed with settling the claim with Debtor’s insurance carrier, The
Hartford Insurance. 

IT IS FURTHER ORDERED that the automatic stay is not modified
with respect to enforcement of any judgment against Debtor, David P. Cusick
(“the Chapter 13 Trustee”), or property of the bankruptcy estate.  Any judgment
obtained by Movant shall be submitted to this court for the proper treatment of
any claims arising under the Bankruptcy Code.

No other or additional relief is granted.
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