UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 1 Street, 7% Floor
Courtroom 28, Department A
Sacramento, California

DAY: MONDAY
DATE: AUGUST 3, 2020
CALENDAR: 9:00 A.M. CHAPTER 7 CASES

RULINGS

Each matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change its intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: “[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g. nomenclature (*“2017 Honda
Accord,” rather than “2016 Honda Accord’), amounts, (“$880,” not $808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.
60(a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1. 20-21918-A-7 IN RE: CHERI MCCLELLAND
UST-1

MOTION TO APPROVE STIPULATION TO DISMISS CHAPTER 7 CASE
WITHOUT ENTRY OF DISCHARGE
6-23-2020 [15]

MICHAEL MOORE/ZATTY. FOR DBT.
JARED DAY/ATTY. FOR MV.

Final Ruling

Motion: Approve Stipulation

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by movant according to instructions below

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

The movant requests the court’s approval of a stipulation. Based on
the facts presented in the motion, the court will approve it.

2. 19-26728-A-7 IN RE: NORBERT/JILL WASCHE
DNL-2

MOTION TO EMPLOY PATRICIA A. SAVAGE AS SPECIAL COUNSEL
6-29-2020 [38]

HARRY ROTH/ATTY. FOR DBT.

J. CUNNINGHAMZATTY. FOR MV.

DEBTOR DISCHARGED: 02/07/2020; JOINT DEBTOR DISCHARGED:
02/07/2020

Final Ruling

This motion is continued to August 31, 2020, at 9:00 a.m. Order,
July 23, 2020, ECF No. 44.
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3. 12-33852-A-7 IN RE: LAURIE WATTS
HLG-2

MOTION TO AVOID LIEN OF CAPITAL ONE BANK (USA) N.A.
7-9-2020 [57]

KRISTY HERNANDEZ/ATTY. FOR DBT.
DEBTOR DISCHARGED: 02/06/2013

Tentative Ruling

Motion: Avoid Multiple Liens that Impair Exemption
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

LIEN-AVOIDANCE STANDARDS

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim If there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).-

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B_R. 84, 87-88 (B.A_.P. 9th Cir. 2007). *“[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C § 522(FH)(2)(B).

The court finds it unnecessary to apply the reverse-priority
analysis individually to each of the respondents” liens. See In re
Meyer, 373 B.R. at 88 (“[O]ne must approach lien avoidance from the
back of the line, or at least some point far enough back in line
that there 1s no nonexempt equity iIn sight.”).
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Under the reverse-priority analysis, Capital One Bank”s judicial
lien would be the last judicial lien to be avoided because of its
higher priority than the other judicial liens (but it remains
subject to any senior consensual lien). In determining whether
Capital One Bank’s lien may be avoided, the court must exclude all
jJunior judicial liens that would already have been avoided under
such analysis. See 11 U.S.C. § 522(F)(2)(B); In re Meyer, 373 B.R.
at 87-88.

The senior judicial lien, plus all other liens (excluding junior
judicial liens lower in priority), plus the exemption amount
together equal $426,172.38. This sum exceeds the property’s value by
an amount greater than or equal to the senior judicial lien. As a
result, Capital One Bank’s judicial lien may be avoided entirely.

Because the highest-priority judicial lien is avoidable, all other
jJunior judicial liens are also avoidable, and the reverse-priority
analysis 1s unnecessary to apply to each judicial lien. Stated
differently, the sum of the debt secured by the consensual liens
plus the debtor’s exemption amount equals or exceeds the fair market
value of the real property, so all judicial liens on the debtor’s
property are avoidable under § 522(fF).

4. 12-33852-A-7 IN RE: LAURIE WATTS
HLG-3

MOTION TO AVOID LIEN OF CITIBANK (SOUTH DAKOTA) N.A.
7-9-2020 [62]

KRISTY HERNANDEZ/ATTY. FOR DBT.
DEBTOR DISCHARGED: 02/06/2013

Tentative Ruling

Motion: Avoid Multiple Liens that Impair Exemption
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

LIEN-AVOIDANCE STANDARDS

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
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the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in § 522(F)(1)(B)- Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. § 522(FH)(2)(A).

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C 8 522(F)(2)(B).

The court finds it unnecessary to apply the reverse-priority
analysis individually to each of the respondents” liens. See In re
Meyer, 373 B.R. at 88 (*“[O]ne must approach lien avoidance from the
back of the line, or at least some point far enough back in line
that there is no nonexempt equity in sight.”).

Under the reverse-priority analysis, Capital One Bank’s judicial
lien would be the last judicial lien to be avoided because of its
higher priority than the other judicial liens (but it remains
subject to any senior consensual lien). In determining whether
Capital One Bank’s lien may be avoided, the court must exclude all
junior judicial liens that would already have been avoided under
such analysis. See 11 U.S.C. 8§ 522(F)(2)(B); In re Meyer, 373 B.R.
at 87-88.

The senior judicial lien, plus all other liens (excluding junior
judicial liens lower in priority), plus the exemption amount
together equal $426,172.38. This sum exceeds the property’s value by
an amount greater than or equal to the senior judicial lien. As a
result, Capital One Bank’s judicial lien may be avoided entirely.
Therefore, Citibank N.A.’s junior judicial lien will be avoided
entirely.

Because the highest-priority judicial lien is avoidable, all other
junior judicial liens are also avoidable, and the reverse-priority
analysis i1s unnecessary to apply to each judicial lien. Stated
differently, the sum of the debt secured by the consensual liens
plus the debtor’s exemption amount equals or exceeds the fair market
value of the real property, so all judicial liens on the debtor’s
property are avoidable under § 522(F).



5. 18-22453-A-7 IN RE: ECS REFINING, INC.
DB-2

MOTION TO WITHDRAW CLAIM NUMBERS 340, 341, 342, 343, 344 AND
345
6-26-2020 [1342]

CHRISTOPHER BAYLEY/ATTY. FOR DBT.
JAMIE DREHER/ATTY. FOR MV.
RESPONSIVE PLEADING

No Ruling

6. 20-23157-A-7 IN RE: HARMAN BHANGU
HSM-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
7-16-2020 [35]

DAVID JOHNSTON/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.
ANNA BAKUNDUWUKOMEYE VS.

Tentative Ruling

Motion: Stay Relief to Pursue State-Court Litigation

Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted only to the extent specified in this ruling
Order: Civil minute order

Subject: Pending state-court litigation described in the motion

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

STAY RELIEF

Section 362(d)(1) authorizes stay relief for cause. Cause is
determined on a case-by-case basis and may include the existence of
litigation pending in a non-bankruptcy forum that should properly be
pursued. In re Tucson Estates, Inc., 912 F.2d 1162, 1169 (9th Cir.
1990).

The Ninth Circuit Bankruptcy Appellate Panel has “agree[d] that the
Curtis factors are appropriate, nonexclusive, factors to consider in
deciding whether to grant relief from the automatic stay to allow
pending litigation to continue in another forum.” In re Kronemyer,
405 B.R. 915, 921 (B.A.P. 9th Cir. 2009).

These factors include: “(1) whether relief would result in a partial
or complete resolution of the issues; (2) lack of any connection
with or interference with the bankruptcy case; (3) whether the other

6


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-22453
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=612899&rpt=Docket&dcn=DB-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=612899&rpt=SecDocket&docno=1342
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-23157
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=645198&rpt=Docket&dcn=HSM-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=645198&rpt=SecDocket&docno=35

proceeding involves the debtor as a fiduciary; (4) whether a
specialized tribunal with the necessary expertise has been
established to hear the cause of action; (5) whether the debtor’s
insurer has assumed full responsibility for defending it; (6)
whether the action primarily involves third parties; (7) whether
litigation in another forum would prejudice the interests of other
creditors; (8) whether the judgment claim arising from the other
action is subject to equitable subordination; (9) whether movant’s
success in the other proceeding would result in a judicial lien
avoidable by the debtor; (10) the interests of judicial economy and
the expeditious and economical resolution of litigation; (11)
whether the parties are ready for trial in the other proceeding; and
(12) impact of the stay on the parties and the balance of harms.”
Sonnax Indus., Inc. v. TRl Component Prods. Corp. (In re Sonnax
Indus., Inc.), 907 F.2d 1280, 1286 (2nd Cir. 1990) (citing In re
Curtis, 40 B.R. 795, 799-800 (Bankr. D. Utah 1984)).

Courts may consider whichever factors are relevant to the particular
case. See id. (applying only four of the factors that were relevant
in the case). The decision whether to lift the stay is within the
court’s discretion. Id.

Having considered the motion’s well-pleaded facts, the court finds
cause to grant stay relief subject to the limitations described in
this ruling.

The moving party shall have relief from stay to pursue through
Judgment the pending state-court litigation identified in the
motion. The moving party may also file post-judgment motions, and
appeals. But no bill of costs may be filed without leave of this
court, no attorney’s fees shall be sought or awarded, and no action
shall be taken to collect or enforce any judgment, except: (1) from
applicable iInsurance proceeds; or (2) by filing a proof of claim in
this court.

The motion will be granted to the extent specified herein, and the
stay of the order provided by Federal Rule of Bankruptcy Procedure
4001(a)(3) will be waived. No other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Anna Bakunduwukomeye’s motion for relief from the automatic stay has
been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted to the extent specified in
this order. The automatic stay is vacated to allow the movant to
pursue through judgment the pending state-court litigation described

7



in the motion. The movant may also file post-judgment motions and
appeals. But the movant shall not take any action to collect or
enforce any judgment, or pursue costs or attorney’s fees against the
debtor, except (1) from applicable insurance proceeds; or (2) by
Ffiling a proof of claim in this case. The l1l4-day stay of the order
under Federal Rule of Bankruptcy Procedure 4001(a)(3) is waived. No
other relief is awarded.

7. 20-23066-A-7 IN RE: YEVGENI1Y KRIVOSHTO
VVF-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
7-8-2020 [12]

GABRIEL LIBERMAN/ATTY. FOR DBT.
VINCENT FROUNJIAN/ATTY. FOR MV.
HONDA LEASE TRUST VS.

Tentative Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(2); no written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2019 Honda Accord
Cause: delinquent installment payments 1 month postpetition/$367.16,
2 months prepetition/$734.32

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

“[A]fter notice and a hearing,” the court may terminate, annul,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” if the debtor lacks “equity” in
that property and if that “property iIs not necessary for an
effective reorganization.” 11 U.S.C. 8 362(d); see also Fed. R.
Bankr. P. 4001(a)(1)-. The party seeking stay relief bears the
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burden of proof as to “the debtor’s equity iIn the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.S.C. 8§ 362(g)(1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. § 362(9)(2).

Subsection (d)(1) of 8§ 362 of Title 11 provides for relief from stay
for “cause, including the lack of adequate protection of an interest
in property of such party.” 11 U.S.C. 8 362(d)(1). The debtor
bears the burden of proof. 11 U.S.C. 8§ 362(g)(2). Adequate
protection may consist of a lump sum cash payment or periodic cash
payments to the entity entitled to adequate protection “to the
extent that the stay . . . results in a decrease in the value of
such entity’s interest in property.” 11 U.S.C. 8§ 361(1). “An
undersecured creditor is entitled to adequate protection only for
the decline in the [collateral’s] value after the bankruptcy
filing.” See Kathleen P. March, Hon. Alan M. Ahart & Janet A.
Shapiro, California Practice Guide: Bankruptcy § 8:1065.1 (rev.
2019) (citing United Sav. Ass’n v. Timbers of Inwood Forest Assocs.,
Ltd., 484 U.S. 365, 370-73 (1988)); see also In re Weinstein, 227 BR
284, 296 (9th Cir. BAP 1998) (““Adequate protection is provided to
safeguard the creditor against depreciation in the value of its
collateral during the reorganization process™); In re Deico
Electronics, Inc., 139 BR 945, 947 (9th Cir. BAP 1992) (“Adequate
protection payments compensate undersecured creditors for the delay
bankruptcy imposes upon the exercise of their state law remedies™).

The debtor i1s obligated to make debt payments to the moving party
pursuant to a lease agreement. The debtor has defaulted on such
lease with the moving party, and prepetition and postpetition
payments are past due. Vehicles depreciate over time and with
usage. As a consequence, the moving party’s interest in the vehicle
is not being adequately protected due to the debtor’s ongoing
default.

Cause exists to grant relief under 8 362(d)(1)- The motion will be
granted, and the 14-day stay of Federal Rule of Bankruptcy Procedure
4001(a)(3) will be waived. No other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Honda Lease Trust’s motion for relief from the automatic stay has
been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
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commonly known as 2019 Honda Accord, as to all parties in interest.
The 14-day stay of the order under Federal Rule of Bankruptcy
Procedure 4001(a)(3) is waived. Any party with standing may pursue
its rights against the property pursuant to applicable non-
bankruptcy law.

IT 1S FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

8. 20-23086-A-7 IN RE: GLORIA LIENHARD
MS-1

MOTION TO AVOID LIEN OF REDWOOD CREDIT UNION
6-26-2020 [11]

MARK SHMORGON/ATTY. FOR DBT.
Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Subject Property: 4810 Palomino Lane North Highlands, CA 95660

Subject Judicial Lien: $12,465.25
Consensual Liens: $108,722.79
Exemption: $175,000.00

Value of Property: $280,000.00

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.-A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
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exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. § 522(P)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount

greater than or equal to the judicial lien. As a result, the
responding party’s judicial lien will be avoided entirely.

9. 20-23439-A-7 IN RE: KELLY THOMPSON

CONTINUED MOTION TO COMPEL ABANDONMENT — O.S.T.
7-16-2020 [12]

STACIE POWER/ATTY. FOR DBT.

No Ruling
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