
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

July 17, 2018 at 1:30 p.m.

1. 18-22839-C-13 ROBERT STANLEY MOTION FOR RELIEF FROM
AP-1 Mary Ellen Terranella AUTOMATIC STAY AND/OR MOTION

FOR RELIEF FROM CO-DEBTOR STAY
6-7-18 [28]

BAYVIEW LOAN SERVICING, LLC
VS.

****
Final Ruling: No appearance at the July 17, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, debtor’s attorney, Chapter 13 Trustee, and Office of the United States Trustee on June 6, 2018.  Twenty-
eight days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Bayview Loan Servicing, LLC seeks relief from the automatic stay with respect to the real property
commonly known as 341 Fir Street, Vacaville, California. 

Debtor’s plan indicates that creditor is Class 3 which is claims that will be satisfied by surrender of
the collateral. From the evidence provided to the court, and only for purposes of this Motion for Relief, the debt
secured by this property is determined to be $168,800.95 (including $168,800.85 secured by movant’s first trust
deed), while the value of the property is determined to be $170,000.00,

Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor has no equity, it is the burden of
the debtor to establish that the collateral at issue is necessary to an effective reorganization.  United Savings Ass'n
of Texas v. Timbers of Inwood Forest Associates. Ltd., 484 U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2). 
Based upon the evidence submitted, the court determines that there is no equity in the property for either the
Debtor or the Estate. 11 U.S.C. § 362(d)(2).  Pursuant to the language of the plan, this property does not appear
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to be necessary for an effective reorganization.

The court shall issue a minute order terminating and vacating the automatic stay to allow Bayview
Loan Servicing, LLC, and its agents, representatives and successors, and all other creditors having lien rights
against the property, to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale to obtain
possession of the property.

The moving party has not pleaded adequate facts and presented sufficient evidence to support the
court waving the 14-day stay of enforcement required under Rule 4001(a)(3), and this part of the requested relief
is not granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by the creditor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C. § 362(a) are
vacated to allow Bayview Loan Servicing, LLC, its agents, representatives, and
successors, and trustee under the trust deed, and any other beneficiary or trustee, and
their respective agents and successors under any trust deed which is recorded against the
property to secure an obligation to exercise any and all rights arising under the
promissory note, trust deed, and applicable nonbankruptcy law to conduct a nonjudicial
foreclosure sale and for the purchaser at any such sale obtain possession of the real
property commonly known as 341 Fir Street, Vacaville, California.

No other or additional relief is granted.
****
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2. 18-22446-C-13 BRYAN/MARY BROOME MOTION FOR RELIEF FROM
DVW-1 Peter Macaluso AUTOMATIC STAY

7-3-18 [35]
U.S. BANK, N.A. VS.

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on February 14, 2017.  14 days’ notice is required.

     The Motion for Relief from Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The for Relief from the Automatic stay is granted. 

U.S. Bank, N.A. seeks relief from the automatic stay with respect to the real property commonly
known as 7770 Perdez Court, Citrus Heights, California. 

The has not made 2 post-petition payments, with a total of $3,030.72 in post-petition payments past
due.  From the evidence provided to the court, and only for purposes of this Motion for Relief, the debt secured
by this property is determined to be $385,520.73, while the value of the property is determined to be
$280,000.00, as stated in Schedules A and D filed by Debtor.

The Trustee filed a response indicating that the debtors are delinquent under the terms of the
proposed plan and the Trustee has objected to confirmation.

The court maintains the right to grant relief from stay for cause when the debtor has not been diligent
in carrying out his or her duties in the bankruptcy case, has has not made required payments, or is using
bankruptcy as a means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986);  In re
Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the automatic
stay since the debtor has not made post-petition payments. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432 (B.A.P.
9th Cir. 1985).

The court shall issue a minute order terminating and vacating the automatic stay to allow U.S. Bank,
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N.A., and its agents, representatives and successors, and all other creditors having lien rights against the property,
to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their contractual rights,
and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale to obtain possession of the
property.

The moving party has not pleaded adequate facts and presented sufficient evidence to support the
court waving the 14-day stay of enforcement required under Rule 4001(a)(3), and this part of the requested relief
is not granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by the creditor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C. § 362(a) are
vacated to allow U.S. Bank, N.A., its agents, representatives, and successors, and trustee
under the trust deed, and any other beneficiary or trustee, and their respective agents and
successors under any trust deed which is recorded against the property to secure an
obligation to exercise any and all rights arising under the promissory note, trust deed,
and applicable nonbankruptcy law to conduct a nonjudicial foreclosure sale and for the
purchaser at any such sale obtain possession of the real property commonly known as
7770 Perdez Court, Citrus Heights, California.

No other or additional relief is granted.
****
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3. 18-21747-C-13 JENNY DUMDUMAYA MOTION FOR RELIEF FROM
JCW-1 Richard Jare AUTOMATIC STAY

6-14-18 [42]
WELLS FARGO BANK, N.A. VS.

****
Final Ruling: No appearance at the July 17, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s attorney, Chapter 13 Trustee, and Office of the United States Trustee on June 14, 2018. 
Twenty-eight days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Wells Fargo Bank, N.A. seeks relief from the automatic stay with respect to the real property
commonly known as 1110 Bunker Court, Fairfield, California. 

The Debtor has not made 1 post-petition payment, with a total of $6,814.04 in post-petition payments
past due.  From the evidence provided to the court, and only for purposes of this Motion for Relief, the debt
secured by this property is determined to be $1,521,236.03, while the value of the property is determined to be
$644,900.00, as stated in Schedules A and D filed by Debtor.

The Trustee does not oppose the motion for relief.

The court maintains the right to grant relief from stay for cause when the debtor has not been diligent
in carrying out his or her duties in the bankruptcy case, has has not made required payments, or is using
bankruptcy as a means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986);  In re
Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause exists for terminating the automatic
stay since the debtor has not made post-petition payments. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432 (B.A.P.
9th Cir. 1985).

The court shall issue a minute order terminating and vacating the automatic stay to allow Wells
Fargo Bank, N.A., and its agents, representatives and successors, and all other creditors having lien rights against
the property, to conduct a nonjudicial foreclosure sale pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, at the nonjudicial foreclosure sale to obtain
possession of the property.

The moving party has not pleaded adequate facts and presented sufficient evidence to support the
court waving the 14-day stay of enforcement required under Rule 4001(a)(3), and this part of the requested relief
is not granted.
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No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by the creditor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C. § 362(a) are
vacated to allow Wells Fargo Bank, N.A., its agents, representatives, and successors, and
trustee under the trust deed, and any other beneficiary or trustee, and their respective
agents and successors under any trust deed which is recorded against the property to
secure an obligation to exercise any and all rights arising under the promissory note, trust
deed, and applicable nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real property commonly known as
1110 Bunker Court, Fairfield, California.

No other or additional relief is granted.
****
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4. 13-22190-C-13 ANTONIO BELMONTES MOTION FOR RELIEF FROM
JCW-1 Thomas Gillis AUTOMATIC STAY

6-19-18 [56]
HSBC BANK USA, N.A. VS.

****
Final Ruling: No appearance at the July 17, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s attorney, Chapter 13 Trustee, and Office of the United States Trustee on June 19, 2018. 
Twenty-eight days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is denied as moot.

HSBC Bank USA, N.A., seeks relief from the automatic stay with respect to the real property
commonly known as 9283 Briles Court, Elk Grove, California. 

The Debtor has not made 3 post-petition payments, with a total of $4,681.29 in post-petition
payments past due.  From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this property is determined to be $204,868.83 while the value of the property is determined to be
$110,000.00, as stated in Schedules A and D filed by Debtor.

The debtor obtained a discharge on July 9, 2018.  As a result, the automatic stay no longer applies to
the debtor.  Therefore, the motion is denied as moot.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by the creditor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C. § 362(a) do
not apply to the debtor pursuant to the debtor’s discharge obtained on July 9, 2018, and
as a result, the motion is denied as moot.

****
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5. 18-24333-C-13 KAMALJIT GOSAL MOTION TO IMPOSE AUTOMATIC STAY
PGM-1 Peter Macaluso O.S.T.

7-11-18 [10]
****

Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(3).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(3) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on July 11, 2018.  The matter was set for
hearing pursuant to an order shortening time. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(3).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is granted.

Although the motion is styled as a Motion to Impose Stay, Debtor seeks to have the provisions of the
automatic stay provided by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is Debtor’s second
bankruptcy case within the last twelve months. Debtor’s first bankruptcy case (No. 18-23514) was filed on June
4, 2018 and dismissed on June 22, 2018, for Debtor’s failure to file all necessary documents. Therefore, pursuant
to 11 U.S.C. § 362(c)(2)(A), the provisions of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?    
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Elliot-Cook, 357 B.R. at 814-815.

Here, the debtor’s previous case was filed pro se and debtor did not file the necessary documents.  In
the current case, all documents have been provided and a plan is on file as well. 

Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior
case for the court to extend the automatic stay.

The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further order of this court.

****   
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