
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Bankruptcy Judge

Sacramento, California

June 20, 2024 at 10:00 a.m.

1. 24-21149-E-7 ELLEN ST. CLAIR AMENDED MOTION FOR RELIEF FROM
DS-1 David Johnston AUTOMATIC STAY

5-30-24 [32]
AURORA FINANCIAL GROUP, INC.
VS.

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the parties
shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice not Provided.  Movant has not complied with Local Bankruptcy Rule 7005-1 which
requires the use of a specific Eastern District of California Certificate of Service Form (Form EDC 007-005). 
This required Certificate of Service form is required not merely to provide for a clearer identification of the 
 service provided, but to ensure that the party providing the service has complied with the requirements of
Federal Rule of Civil Procedure 5, 7, as incorporated into Federal Rule of Bankruptcy Procedure 7005, 7007,
and 9014(c).  The court is unable to determine which parties were served on which date.

At the hearing, xxxxxxx 

The Motion for Relief from the Automatic Stay was set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 7 Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the motion, the court will set a
briefing schedule and a final hearing, unless there is no need to develop the record further.  If no opposition
is offered at the hearing, the court will take up the merits of the motion.  At the hearing, -------------------------
--------.

The Motion for Relief from the Automatic Stay is denied without prejudice.

 June 20, 2024 at 10:00 a.m.
- Page  1 of 5 -

http://caeb-web4.adu.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=24-21149
http://caeb-web4.adu.dcn/ecfcasequery//MainContent.aspx?caseID=674976&rpt=Docket&dcn=DS-1
http://caeb-web4.adu.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=24-21149&rpt=SecDocket&docno=32


PLEADINGS FILED AS ONE DOCUMENT

Aurora Financial Group, Inc. (“Movant”) filed all of its pleadings in this matter as one document. 
The Motion-Declaration-thirty (30) pages of Exhibits, and the Certificate of service as bulked filed as one
document.  Dckt. 32.  That is not the practice in the Bankruptcy Court as provided for in the Local
Bankruptcy Rules for the Eastern District of California.  

The Local Bankruptcy Rules require that “Motions, notices, objections, responses, replies,
declarations, affidavits, other documentary evidence, exhibits, memoranda of points and authorities, other
supporting documents, proofs of service, and related pleadings shall be filed as separate documents.” LOCAL

BANKR. R. 9004-2(c)(1).  Counsel is reminded of the court’s expectation that documents filed with this court
comply as required by Local Bankruptcy Rule 9004-1(a).  Failure to comply is cause to deny the motion.
LOCAL BANKR. R. 1001-1(g), 9014-1(l).

These document filing rules exist for a very practical reason.  Operating in a near paperless
environment, the motion, points and authorities, declarations, exhibits, requests for judicial notice, and other
pleadings create an unworkable electronic document for the court (some running hundreds of pages).  It is
not for the court to provide secretarial services to attorneys and separate an omnibus electronic document
into separate electronic documents that can then be used by the court.

RELIEF FROM STAY SUMMARY SHEET

Movant has failed to submit to the court Form EDC 3-468, the Relief from Stay Summary Sheet. 
Form EDC 3-468 is required with a Motion for Relief.  See LOCAL BANKRUPTCY RULE 4001-1(a) (“With
all motions for relief from stay, the movant shall file and serve as a separate document completed Form EDC
3-468, Relief from Stay Summary Sheet.”).   Failure to comply with this district’s Local Rules is grounds
to deny the Motion.  See LOCAL BANKRUPTCY RULE 9014-1(1) (Failure to comply with the requirements of
this Local Rule or the provisions of other Local Rules applicable to motion practice shall constitute grounds,
without limitation, to deny the motion. . .”)  

COUNSEL FOR MOVANT

Counsel for Movant is Daniel Singer, Esq.  Motion/Declaration/Exhibits/Certificate of Service;
Dckt. 32.  A review of the court’s records show that Mr. Singer has been appearing in bankruptcy cases in
the Eastern District of California since 2012.  The Pleadings Rules for documents being filed separately well
pre-dates 2012.  It appears that Mr. Singer has appeared in a large number of matters and is well experienced
in practicing in the Eastern District of California.

THE MOTION

Movant  seeks relief from the automatic stay with respect to Ellen Virginia St. Clair’s (“Debtor”)
real property commonly known as 1360 Shady Lane Apt., 1022, Turlock, CA 95382 (“Property”).  Movant
has provided the Declaration of Kyle Campbell to introduce evidence to authenticate the documents upon
which it bases the claim and the obligation secured by the Property.
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Movant argues Debtor has not made one post-petition payment, with a total of $1,311.14 in post-
petition payments past due. Declaration 9:1-11, Dckt. 32. Movant also provides evidence that there are 20
pre-petition payments in default, with a pre-petition arrearage of $26,576.68. Id. 

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the debt
secured by this asset is determined to be $203,631.87 (Declaration 9:18-20, Dckt. 32), while the value of
the Property is determined to be $310,000, as stated in Schedules A/B filed by Debtor.  Docket 25 p. 3.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is a
matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E Livestock,
Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir. 2007) (quoting In
re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief is determined on a
case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In re Silverling, 179 B.R.
909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re Silverling), No. CIV. S-95-470
WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996).  While granting relief for cause includes a lack of
adequate protection, there are other grounds. See In re J E Livestock, Inc., 375 B.R. at 897 (quoting In re
Busch, 294 B.R. at 140).  The court maintains the right to grant relief from stay for cause when a debtor has
not been diligent in carrying out his or her duties in the bankruptcy case, has not made required payments,
or is using bankruptcy as a means to delay payment or foreclosure. W. Equities, Inc. v. Harlan (In re
Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).

Request for Prospective Injunctive Relief

Movant makes an additional request stated in the prayer, for which no grounds are clearly
stated in the Motion.  Movant’s further relief requested in the prayer is that this court make this order, as
opposed to every other order issued by the court, binding and effective despite any conversion of this
case to another chapter of the Code.  Though stated in the prayer, no grounds are stated in the Motion for
grounds for such relief from the stay.  The Motion presumes that conversion of the bankruptcy case will be
reimposed if this case were converted to one under another Chapter.

As stated above, Movant’s Motion does not state any grounds for such relief.  Movant does not
allege that notwithstanding an order granting relief from the automatic stay, a stealth stay continues in
existence, waiting to spring to life and render prior orders of this court granting relief from the stay invalid
and rendering all acts taken by parties in reliance on that order void.

No points and authorities is provided in support of the Motion.  This is not unusual for a
relatively simple (in a legal authorities sense) motion for relief from stay as the one before the court.  Other
than referencing the court to the legal basis (11 U.S.C. § 362(d)(3) or (4)) and then pleading adequate
grounds thereunder, it is not necessary for a movant to provide a copy of the statute quotations from well
known cases.  However, if a movant is seeking relief from a possible future stay, which may arise upon
conversion, the legal points and authorities for such heretofore unknown nascent stay is necessary.

As noted by another bankruptcy judge, such request (unsupported by any grounds or legal
authority) for relief of a future stay in the same bankruptcy case:
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[A] request for an order stating that the court’s termination of the automatic stay will
be binding despite conversion of the case to another chapter unless a specific
exception is provided by the Bankruptcy Code is a common, albeit silly, request in
a stay relief motion and does not require an adversary proceeding.  Settled bankruptcy
law recognizes that the order remains effective in such circumstances.  Hence, the
proposed provision is merely declarative of existing law and is not appropriate to
include in a stay relief order.

Indeed, requests for including in orders provisions that are declarative of existing law
are not innocuous.  First, the mere fact that counsel finds it necessary to ask for such
a ruling fosters the misimpression that the law is other than it is.  Moreover, one who
routinely makes such unnecessary requests may eventually have to deal with an
opponent who uses the fact of one’s pattern of making such requests as that lawyer’s
concession that the law is not as it is.

In re Van Ness, 399 B.R. 897, 907 (Bankr. E.D. Cal. 2009) (citing Aloyan v. Campos (In re Campos), 128
B.R. 790, 791–92 (Bankr. C.D. Cal. 1991); In re Greetis, 98 B.R. 509, 513 (Bankr. S.D. Cal. 1989)).

As noted in the 2009 ruling quoted above, the “silly” request for unnecessary relief may well be
ultimately deemed an admission by Movant and its counsel that all orders granting relief from the automatic
stay are immediately terminated as to any relief granted Movant and other creditors represented by counsel,
and upon conversion, any action taken by such creditor is a per se violation of the automatic stay.

Federal Rule of Bankruptcy Procedure 4001(a)(3)
Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief from
the automatic stay for fourteen days after the order is entered, unless the court orders otherwise.  Movant
requests, for no particular reason, that the court grant relief from the Rule as adopted by the United States
Supreme Court.  With no grounds for such relief specified, the court will not grant additional relief merely
stated in the prayer.

Movant has not pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is not granted.

DENIAL OF MOTION WITHOUT PREJUDICE

The court concludes that the substantial violation of the Local Bankruptcy Rules with respect to
the basic filing requirements warrants denial of the Motion without prejudice.  In light of the experience of
Movant’s counsel, this does not appear to be a situation where there was a mere error in a new attorney
appearing in the Eastern District of California who did not appreciate that there are Local Rules in Districts
that must be complied with.

Additionally, the Motion includes requesting in the prayer additional relief for which no legal
and factual basis are stated with particularity (Fed. R. Bankr. P. 9013) in the Motion.  Movant in the Motion
merely throws in the prayer requests for additional relief.
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The Motion is denied without prejudice.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Aurora Financial
Group, Inc. (“Movant”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice.
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