UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 I Street, 7t Floor
Courtroom 28, Department A
Sacramento, California

DAY: MONDAY
DATE: MAY 24, 2021
CALENDAR: 9:00 A.M. CHAPTER 7 CASES

RULINGS

Each matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change its intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: “[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g. nomenclature (“2017 Honda
Accord,” rather than “2016 Honda Accord”), amounts, (“$880,” not “$808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.

60 (a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1. 19-27800-A-7 IN RE: EDUARDO/FLORINDA SAN ANTONIO
DNL-5

MOTION TO EMPLOY BACHECKI, CROM & CO, LLP AS ACCOUNTANT (S)
AND/OR MOTION FOR COMPENSATION FOR BACHECKI, CROM & CO, LLP,
ACCOUNTANT (S)

4-26-2021 [226]

ARASTO FARSAD/ATTY. FOR DBT.
J. CUNNINGHAM/ATTY. FOR MV.
DEBTORS DISCHARGED: 02/02/2021

Tentative Ruling

Application: Approval of Employment

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Approved

Order: Prepared by applicant

Unopposed applications are subject to the rules of default. Fed. R.

Civ. P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). The
default of the responding party is entered. The court considers the
record, accepting well-pleaded facts as true. TeleVideo Sys., Inc.

v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

The court may approve a trustee’s employment of “a professional
person under section 327 or 1103 of [Title 11] . . . on any
reasonable terms and conditions of employment, including on a
retainer, on an hourly basis, on a fixed or percentage fee basis, or

on a contingent fee basis.” 11 U.S.C. § 328(a). Employment under
§ 328 (a) must also meet the requirements of § 327 by the express
terms of § 328(a). Section 327 (a) authorizes employment of only

professional persons who “do not hold or represent an interest
adverse to the estate, and that are disinterested persons.” 11
U.S.C. § 327 (a); see also id. § 101(14) (defining “disinterested
person”) .

From the factual information provided in the motion and supporting
papers, the court will approve the employment. The court further
authorizes payment of the amount specified in the application (flat
fee $2,800.00) without further hearing or order.

2. 18-25811-A-7 IN RE: JLM ENERGY, INC.
DNL-6

MOTION TO SELL
4-28-2021 [182]

STEPHEN REYNOLDS/ATTY. FOR DRBT.
J. CUNNINGHAM/ATTY. FOR MV.

No Ruling


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-27800
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=637601&rpt=Docket&dcn=DNL-5
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=637601&rpt=SecDocket&docno=226
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-25811
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=618986&rpt=Docket&dcn=DNL-6
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=618986&rpt=SecDocket&docno=182

3. 20-21346-A-7 IN RE: BENJAMIN/MELISSA RINGER
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
4-22-2021 [97]

STEPHEN REYNOLDS/ATTY. FOR DBT.
JENNIFER WANG/ATTY. FOR MV.

FIRST INVESTORS FINANCIAL SERVICES VS.
TRUSTEE NON-OPPOSITION

Final Ruling

This motion having been withdrawn, ECF No. 108, the court will drop
this matter from the calendar as moot.

4. 10-44547-A-7 IN RE: JERRY/SUSAN BROWN
MWB-2

MOTION TO AVOID LIEN OF FIRST MUTUAL BANK, WASHINGTON
CORPORATION

4-21-2021 [39]

MARK BRIDEN/ATTY. FOR DBT.

DEBTORS DISCHARGED: 12/20/2010

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Disposition: Denied without prejudice
Order: Civil minute order

The court will deny the motion without prejudice on grounds of
insufficient service of process on the responding party. A motion
to avoid a lien is a contested matter requiring service of the
motion in the manner provided by Federal Rule of Bankruptcy
Procedure 7004. Fed. R. Bankr. P. 4003(d), 9014 (b); see also In re
Villar, 317 B.R. 88, 92 n.6 (B.A.P. 9th Cir. 2004). Under Rule
7004, service on corporations and other business entities must be
made by mailing a copy of the motion “to the attention of an
officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of process.”
Fed. R. Bankr. P. 7004 (b) (3) .

Service of the motion was insufficient. The motion was not mailed
to the attention of an officer, managing or general agent, or other
agent authorized to accept service for Washington Federal N.A. or
to First Mutual Bank c/o Selig Construction.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-21346
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=640724&rpt=Docket&dcn=JHW-1
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5. 20-22959-A-7 IN RE: FRANCISCO VALENCIA
GMR-1

MOTION FOR ORDER RETAINING JURISDICTION
4-23-2021 [20]

MICHAEL BENAVIDES/ATTY. FOR DBT.
GEOFFREY RICHARDS/ATTY. FOR MV.
DEBTOR DISCHARGED: 09/16/2020

Final Ruling

Matter: Motion for Retain Property of the Estate Notwithstanding
Closure

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed objections are subject to the rules of default. Fed. R.
Civ. P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c); LBR
9001-1(d), (n) (contested matters include objections). Written
opposition to the sustaining of this objection was required not less
than 14 days before the hearing on this objection. None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

“Unless the court orders otherwise, any property scheduled under
section 521 (a) (1) of this title not otherwise administered at the
time of the closing of a case is abandoned to the debtor and
administered for purposes of section 350 of this title,” 11 U.S.C. §
554 (c); In re Menk, 241 B.R. 896,911 (9th Cir. BAP 1999).

Here the trustee requested that should this case close, the court
retain property of the estate known as the 3M Claim (an ongoing
product defect class action claim), “if at some later point it
becomes collectible,” ECF No. 20. The stated property has been
scheduled, ECF No. 12. However, the court will exercise its
discretion to avoid this technical abandonment and will grant the
trustee’s motion, should the claim become collectible at a later
date.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

The trustee’s Motion for Order Retaining Jurisdiction has been
presented to the court. Having considered the motion together with
papers filed in support and opposition, and having heard the
arguments of counsel, if any,

IT IS ORDERED that the motion is granted.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-22959
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=644804&rpt=Docket&dcn=GMR-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=644804&rpt=SecDocket&docno=20

6. 20-24691-A-7 IN RE: FREEDOM 123 LLC
ASW-1

CONTINUED MOTION FOR RELIEF FROM AUTOMATIC STAY
3-26-2021 [107]

DAVID JOHNSTON/ATTY. FOR DBT.
CAREN CASTLE/ATTY. FOR MV.
LHOME MORTGAGE TRUST 2019-RTL3 VS.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 639 N F St, Stockton, CA 95205
Cause: unpaid principal balance of $225,932.33

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). ©None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

STAY RELIEF

“[A]lfter notice and a hearing,” the court may terminate, annul,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” if the debtor lacks “equity” in
that property and if that “property is not necessary for an
effective reorganization.” 11 U.S.C. § 362(d); see also Fed. R.
Bankr. P. 4001 (a) (1). The party seeking stay relief bears the
burden of proof as to “the debtor’s equity in the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.s.C. § 362(g) (1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. § 362(qg) (2).

Subsection (d) (1) of § 362 of Title 11 provides for relief from stay
for “cause, including the lack of adequate protection of an interest
in property of such party.” 11 U.S.C. § 362(d) (1). The debtor
bears the burden of proof. 11 U.S.C. § 362(g) (2). Adequate
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protection may consist of a lump sum cash payment or periodic cash
payments to the entity entitled to adequate protection “to the
extent that the stay . . . results in a decrease in the value of
such entity’s interest in property.” 11 U.S.C. § 361(1). ™“An
undersecured creditor is entitled to adequate protection only for
the decline in the [collateral’s] value after the bankruptcy
filing.” See Kathleen P. March, Hon. Alan M. Ahart & Janet A.
Shapiro, California Practice Guide: Bankruptcy 9 8:1065.1 (rev.
2019) (citing United Sav. Ass’n v. Timbers of Inwood Forest Assocs.,
Ltd., 484 U.S. 365, 370-73 (1988)); see also In re Weinstein, 227 BR
284, 296 (9th Cir. BAP 1998) (“Adequate protection is provided to
safeguard the creditor against depreciation in the value of its
collateral during the reorganization process”); In re Deico
Electronics, Inc., 139 BR 945, 947 (9th Cir. BAP 1992) (“Adequate
protection payments compensate undersecured creditors for the delay
bankruptcy imposes upon the exercise of their state law remedies”).

The debtor is obligated to make debt payments to the moving party
pursuant to a deed of trust against the subject real property
described above. Prepetition payments are past due.

Cause exists to grant relief under § 362 (d) (1). The motion will be
granted, and the 1l4-day stay of Federal Rule of Bankruptcy Procedure
4001 (a) (3) will be waived. No other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

LHome Mortgage Trust’s motion for relief from the automatic stay has
been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 639 N F St, Stockton, CA 95205, as to all parties
in interest. The 1l4-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001 (a) (3) is waived. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.



7. 20-24691-A-7 IN RE: FREEDOM 123 LLC
HSM-8

MOTION TO EMPLOY TRANZON ASSET STRATEGIES AS AUCTIONEER(S)
AND/OR MOTION TO SELL
4-30-2021 [190]

DAVID JOHNSTON/ATTY. FOR DBT.
HOWARD NEVINS/ATTY. FOR MV.

Tentative Ruling

Motion: Sell Property and Employ and Compensate Auctioneer
Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Granted

Order: Prepared by moving party

Property: (a) 2463 E Oak St, Stockton, CA, and (b) 321 N Sierra
Nevada St, Stockton, CA
Sale Type: Public auction

Auctioneer: Tranzon Asset Strategies
Compensation: 7.5% of gross proceeds of sale

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

SECTION 363 (b) SALE
Section 363 (b) (1) of Title 11 authorizes sales of property of the

estate “other than in the ordinary course of business.” 11 U.S.C. §
363 (b) (1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.

1983) (reqguiring business justification). The moving party is the
Chapter 7 trustee and liquidation of property of the estate is a
pProper purpose. See 11 U.S5.C. § 704 (a) (1). As a result, the court

will grant the motion. The stay of the order provided by Federal
Rule of Bankruptcy Procedure 6004 (h) will be waived.

SECTION 328 (a) EMPLOYMENT AND COMPENSATION

The Chapter 7 trustee may employ an auctioneer that does not hold or
represent an interest adverse to the estate and that is
disinterested. 11 U.S.C. §§ 101(14), 327 (a). The auctioneer
satisfies the requirements of § 327(a), and the court will approve
the auctioneer’s employment.

Federal Rule of Bankruptcy Procedure 6005, moreover, requires the
court to “fix the amount or rate of compensation” whenever the court
authorizes the employment of an auctioneer. Section 328 (a)
authorizes employment of a professional on any reasonable terms and
conditions of employment. Such reasonable terms include a fixed or
percentage fee basis. The court finds that the compensation sought
is reasonable and will approve the application.
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