
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

May 15, 2018 at 2:00 p.m.

1. 13-29700-C-13 BRUCE/DEBORAH FELT MOTION TO INCUR DEBT
JAD-3 Jessica Dorn 3-27-18 [128]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on March 27, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Incur Debt  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

The Motion to Incur Debt is granted.

The motion seeks retroactive permission to borrow money from debtor’s
retirement account in April 2017.  Debtor had several medical and dental
procedures that caused them to fall behind on payments.  Debtors had to
evict tenants for non-payments and then found out the tenants had caused
damage to the property and repairs are needed.  Debtor borrowed $20,000.00
in April 2017 from his retirement account and the weekly repayment is
$86.98. 

Trustee filed a non-opposition to the motion.

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
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limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is granted.
****
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2. 16-25101-C-13 WALTER/NELLIE KENDRICKS MOTION FOR COMPENSATION BY THE
TLA-5 Thomas Amberg LAW OFFICE OF AMBERG HARVEY

DEBTORS' ATTORNEY
4-3-18 [89]

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on April 3, 2018. 28 days’ notice is
required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Thomas Amberg, the Attorney for Debtors, (“Applicant”) for Walter and
Nellie Kendricks, (“Clients”), makes an Additional Request for the Allowance of
Fees and Expenses in this case.  

     The period for which the fees are requested is for the period December 12,
2016 through February 20, 2018. Applicant requests fees in the amount of
$2,750.00 and costs in the amount of $0.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;
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      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.
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In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant
is allowed $3,500.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
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application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in
connection with a motion to value and a motion to modify  Applicant provides a
task billing analysis and supporting evidence for the services provided at the
hourly rate of $250.00/hour.    

     Total Hours: 11 hours in attorney services.          
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                $2,750.00 
     Costs $0.00
     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 94.

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Thomas Amberg(“Applicant”), Attorney for the Chapter 13 Debtor
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having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing, Thomas Amberg is allowed the fees in the amount of
$2,750.00 and costs in the amount of $0.00 as a professional
of the Estate.

               
****
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3. 13-27903-C-13 ELIZABETH KIMMONS CONTINUED PRE-TRIAL CONFERENCE
17-2030 Peter Macaluso RE: AMENDED COMPLAINT
KIMMONS V. GLENN HUBBARD, INC. 6-13-17 [12]
ET AL

Thru #5

**No Tentative Provided**
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4. 13-27903-C-13 ELIZABETH KIMMONS CONTINUED DEFAULT JUDGMENT
17-2030 Peter Macaluso STATUS CONFERENCE RE: AMENDED
KIMMONS V. GLENN HUBBARD, INC. COMPLAINT
ET AL 6-13-17 [12]

**No Tentative Provided**
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5. 13-27903-C-13 ELIZABETH KIMMONS MOTION FOR SUMMARY JUDGMENT
17-2030 Peter Macaluso 4-10-18 [73]
PGM-1
KIMMONS V. GLENN HUBBARD, INC.
ET AL

**No Tentative Provided**
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6. 18-20403-C-13 SHONTELL BEASLEY OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Pro Se EXEMPTIONS

4-10-18 [53]
Thru #7
****

Tentative Ruling:  The Objection to Debtor’s Claim of Exemptions was properly
set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were required to file a written response or
opposition to the motion 14 days before the hearing. 

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion.

Correct Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 10,
2018.  28 days’ notice is required.  That requirement is met.

The Objection to Debtor’s Claim of Exemptions was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were required to file a written response or opposition to the motion. 

The court’s decision is to overrule the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor claims exemptions under both § 703.140(b) and § 704. 

B.  Debtor’s Schedule C claims “100% fair market value” of the property
exempted without specifying the individual values of the property as required
by the form. 

The debtor filed a letter with the court indicating that her exemptions had
been amended.

Trustee’s Supplemental Opposition

Trustee filed a supplemental opposition indicating that the exemption codes had
been fixed.  However, the trustee points out that the debtor still claims “100%
fair market value” on all property exempted.  However, according to the
exemptions chosen by the debtor, it appears that the debtor is entitled to
exempt all her real and personal property.

Therefore, the court finds that there is no basis to sustain the objection to
debtor’s claims of exemptions.  Debtor is not exempting any asset that she is
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not allowed to exempt.  As a result, the objection to claims of exemption will
be overruled. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Objection to Exemptions is
overruled.

**** 
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7. 18-20403-C-13 SHONTELL BEASLEY MOTION TO VALUE COLLATERAL OF
SEB-1 Pro Se SANTANDER CONSUMER USA

3-20-18 [41]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on March 20, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Santander Consumer USA, Inc., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2012 Ford Flex. The Debtor seeks to value the property at
a replacement value of $9,885.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).  Debtor additionally got this valuation
from Kelly Blue Book. 

The lien on the vehicle’s title secures a purchase-money loan
incurred more than 910 days prior to the filing of the petition, with a
balance of approximately $23,473.00. Therefore, the respondent creditor’s
claim secured by a lien on the asset’s title is under-collateralized. The
creditor’s secured claim is determined to be in the amount of $9,885.00. See
11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of
Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
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good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Santander Consumer USA, Inc.
secured by a purchase-money loan secured
against the Debtor’s 2012 Ford Flex, is
determined to be a secured claim in the amount
of $9,885.00, and the balance of the claim is
a general unsecured claim to be paid through
the confirmed bankruptcy plan.

  
****
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8. 18-21207-C-13 SEN XAYSANA OBJECTION TO CONFIRMATION OF
DPC-1 Gabriel Liberman PLAN BY DAVID P. CUSICK

4-10-18 [14]
Thru #9

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 10,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.  At the hearing -----------------
----------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Trustee does not believe the debtor has the ability to make plan payments. 
The Schedule J has minimal unrealistic expenses.  Schedule I shows $800 from
third parties that have not filed declarations indicating ability and
willingness to make payments during the course of the plan. 

B.  There appears to be some community property that the debtor has not listed
on the schedules. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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9. 18-21207-C-13 SEN XAYSANA OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Gabriel Liberman EXEMPTIONS

4-10-18 [18]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim
of Exemption has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the non-responding parties and other
parties in interest are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 10,
2018.  Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor used CCCP § 704.950 to exempt equity in real property located at
6401 Fieldale Dr., Elk Grove, CA in the amount of $100,000.  It does not appear
that debtor is entitled to this exemption as debtor has failed to provide the
trustee with a homestead declaration describing the declared homestead. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Objection to Exemptions is
sustained.

**** 
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10. 18-20612-C-13 KEITH STEWART OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Richard Kwun EXEMPTIONS

3-22-18 [41]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim
of Exemption has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the non-responding parties and other
parties in interest are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on March 22,
2018.  Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor has claimed exemptions under CCCP § 703.140(b) and is married.  The
spouse has not joined in this petition.  Debtor is required to file a Spousal
Waiver.  No spousal waiver has been filed.  

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Objection to Exemptions is
sustained.

**** 
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11. 18-21213-C-13 CORY WOODS OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

4-6-18 [17]

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending
Objection to Confirmation of Plan, the court interpreting the "Withdrawal of
Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rule of Bankruptcy Procedure 9014 and 7041 for the court
to dismiss without prejudice the Objection to Confirmation of Plan, and good
cause appearing, the court dismisses the Chapter 13 Trustee's Objection to
Confirmation of Plan.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

An Objection to Confirmation of Plan having been filed
by the Chapter 13 Trustee, the Chapter 13 Trustee having filed
an ex parte motion to dismiss the Objection without prejudice
pursuant to Federal Rule of Civil Procedure 41(a)(2) and
Federal Rules of Bankruptcy Procedure 9014 and 7041, dismissal
of the Motion being consistent with the opposition filed, and
good cause appearing,

IT IS ORDERED that the Objection to Confirmation of
Plan is dismissed without prejudice.

****
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12. 14-29214-C-13 CLEVELAND BELLARD CONTINUED MOTION FOR ORDER
MET-5 Mary Ellen Terranella APPROVING LEASE

1-16-18 [81]
Thru #13

****
Tentative Ruling:  The Motion for Order Approving Lease has been set for
hearing on the notice required by Local Bankruptcy Rules 3015-1(d)(2),
9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled
hearing, where the parties shall address the issues identified in this
tentative ruling and such other issues as are necessary and appropriate
to the court’s resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, all
creditors, parties requesting special notice, and Office of the United
States Trustee on January 16, 2018. Twenty-eight days’ notice is
required. That requirement was met. 

The Motion for Order Approving Lease  has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). Opposition
having been filed, the court will address the merits of the motion at
the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will
be set. Local Bankr. R. 9014-1(g).

The Motion for Authorization to lease property is denied.

Debtor moves this court for authorization of a lease between the
debtor and agroGene, Inc.  The lease was entered into by Debtor and
Derek Jackson, the co-owner of the property at 15454 County Road 44,
Guinda California.  Lease provides for monthly payments of $2,000 which
are paid to the debtor.  The lease is a 10 years with a 5 year renewal
option in favor of agroGene, Inc.  Debtor argues that cause exists to
retroactively annul the stay to bless the lease because the lease is
beneficial to all parties. 

TRUSTEE’S RESPONSE

Trustee responds that service of the motion does not appear to be
effected on all parties.  The legal cause of retroactive approval of the
lease is not mentioned by the debtor.  The Trustee is unclear if lease

May 15, 2018 at 2:00 p.m. - Page 20

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=14-29214
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=555850&rpt=Docket&dcn=MET-5
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=14-29214&rpt=SecDocket&docno=81


payments are actually current.  The debtor’s motion to modify shows
$4,050 whereas the lease agreement lists income at $2,000 per month.

CREDITOR’S OPPOSITION 

Carole Rominger, et.  al., oppose the motion as it was not served
on all creditors. 

After the debtor properly set the matter for hearing, the creditor
filed a second opposition. 

 Creditor objects to the fact that the debtor entered into a lease. 
The confirmed plan from 2014 states that the property does not revest in
the debtor on confirmation.  As a result, the property is property of
the estate.  The $24,000 per year rent may be too little and not up to
market value as no broker or real estate agent ever assessed the
property.  Additionally, the rent is locked in for 10 years, if not 15. 
Additionally, the lease allows the tenant with the first right of to
purchase the property, which is too ambiguous as it does not have a term
limit on the right to purchase.  Furthermore, the debtor is in default
under the terms of the lease because the debtor has not been making
property tax payments. 

DEBTOR’S REPLY

Debtor responds that the long lease provides stability of income to the
debtor.  The lack of increase in rents is due to the fact that agroGene
is making improvements to the property that are permanent.  Debtor
states that the $2,000 is “more than comparable” but has offered no
evidence other than argument by counsel to support this. 

DISCUSSION

The court will deny the motion.  The debtor seeks retroactive
approval of a lease entered into without court approval on March 21,
2016 nearly 2 years ago.  When the debtor has hidden a source of income
for two years, the court is especially interested in the source of the
funds.  Here, the lease pays the debtor $2,000 per month.  If the debtor
had sought court approval of the lease at the time of the signing of the
lease, the court, and all creditors, would have been justified in
requesting additional information regarding the appropriateness of such
a rent.  The court still has no evidence outside of argument by counsel
that the price is fair market value.

Furthermore, the right to purchase provision is too vague to be approved
by this court.  As the creditor mentioned, the face of the lease does
not limit agroGene’s right to purchase.  This is especially important in
light of debtor’s argument that the reason agroGene has such a long
lease term without increases in rent is because agroGene is making
permanent improvements to the property.  
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13. 14-29214-C-13 CLEVELAND BELLARD CONTINUED MOTION TO USE CASH
MET-6 Mary Ellen Terranella COLLATERAL

2-6-18 [114]

****
Tentative Ruling:  The Motion to use Cash Collateral has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on January
16, 2018. Twenty-eight days’ notice is required. That requirement was met. 

The Motion to use Cash Collateral has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The Motion to use Cash Collateral is xxxxx.

Debtor requests authorization to use lease payments for the funding of the
chapter 13 plan. 

TRUSTEE’S RESPONSE

Trustee opposes the motion on the basis that the motion calls for the authority
to use the lease payments to fund the plan.  The lease payments are $2,000 per
month.  The plan calls for payments of $1,202.00 per month.  No information is
provided as to the remaining ~$800 per month from the lease.  Additionally,
theoretically the debtor has received 23 lease payments already, but the
Trustee has only received $26,503.00 in plan payments leaving $19,497.00 not
specifically accounted for. 

CREDITOR’S OPPOSITION

Carole Rominger, et.  al., oppose the motion as it does not discuss the issue
of adequate protection.  In order to use cash collateral, a debtor must provide
adequate protection payments to secured creditors.  There is no discussion of
adequate protection in any moving papers.  Furthermore, debtor has a duty to
segregate income and has not only failed to do so at the potential cost of
$20,000 disappeared from the estate, but also failed to disclose the lease
until the secured creditor forced debtor’s hand. 
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DEBTOR’S REPLY

Debtor asserts that adequate protection has been proved because the long term
of the lease shows that the creditor will be adequately protected for a long
time. 

DISCUSSION

The court questioned the lease deal and required that the debtor submit
additional evidence of his income and expenses.  The debtor filed an exhibit
showing “Current” Schedules I and J.  These do not appear to have been filed as
amended Schedules.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to use Cash Collateral filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Use Cash Collateral is xxxxxxxx. 

****
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14. 16-27316-C-13 SIMON FORTES CONTINUED MOTION FOR CONTEMPT
PGM-2 Peter Macaluso 3-19-18 [48]

****

Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on March 19, 2018.  Twenty-eight days’
notice is required.

     The Motion for Contempt has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of
the record there are no disputed material factual issues and the matter will be
resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings. 

The Motion for Contempt is dismissed without prejudice. 

Debtor brings an action seeking an Order to Show Cause concerning
violation of the discharge injunction against AT&T, requesting declaratory and
injunctive relief. 

November 2, 2016 the debtor filed this chapter 13 case.  November 9, 2016
the creditor was noticed of the bankruptcy filing.  January 13, 2017 debtor’s
plan was confirmed.  On March 21, 2017, debtor received a collection notice
from AT&T in the pre-petition amount of $830.93.  On April 19, 2017, debtor’s
counsel sent AT&T additional notice of the bankruptcy filing.  On May 1, 2017
debtor received a monthly statement from AT&T in amount of $972.07.  On May 31,
2017, debtor received a collection notice from AT&T in the amount of $1,194.32. 
On June 3, 2017, debtor’s counsel spoke to AT&T representatives who said that
they were aware of the bankruptcy but could not unbundle the billing system
collection notices. On June 16, 2017 debtor filed an OSC against AT&T for
post-petition collection activities described above.  The parties ended up
settling the OSC. 

On January 22, 2018, AT&T transferred the account to Diversified
Consultants, Inc.  On January 23, 2018, Diversified generated a collection
letter which was sent to the debtor.  On February 1, 2018, Diversified called
the debtor.  On February 27, 2018, debtor’s counsel contacted Diversified and
was told that this was an attempt to collect a debt and informed Diversified of
the bankruptcy. 

The debt was transferred back to AT&T. 
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APPLICABLE LAW

“Civil contempt is the normal sanction for violation of the discharge
injunction.” Walls v. Wells Fargo Bank, N.A., 276 F.3d 502, 507 (9th Cir.
2002).  11 U.S.C. § 105 does not itself create a private right of action, but
it does provide a bankruptcy court with statutory contempt powers in addition
to whatever inherent contempt powers the court may have.  Because these powers
inherently include the ability to sanction a party, a bankruptcy court is
authorized to invoke § 105 to enforce the discharge injunction and order
damages for the debtor if appropriate on the merits. Id. at 506–07.

A contempt proceeding by the United States Trustee or a party in interest
in bankruptcy is a contested matter. Barrientos v. Wells Fargo Bank, N.A., 633
F.3d 1186, 1189 (9th Cir. 2011).  Contempt proceedings are not listed under
Bankruptcy Rule 7001 and are therefore contested matters not qualifying as
adversary proceedings. Id.  Contempt proceedings for a violation of § 524 must
be initiated by motion in the bankruptcy case under Rule 9014 and not by
adversary proceeding. Id.

A creditor who attempts to collect a pre-petition discharged debt in
violation of the discharge injunction is in contempt of the bankruptcy court
that issued the order of discharge. Eady v. Bankr. Receivables Mgmt. (In re
Eady), No. SC-08-1112-MoJuKw, 2008 Bankr. LEXIS 4696 (B.A.P. 9th Cir. 2008). 
In addition to the bankruptcy court’s inherent power to impose an order for
contempt only upon a showing of “bad faith,” section 105 grants statutory
contempt powers and a creditor may be liable under section 105 if it willfully
violated the permanent injunction of section 524. Renwick v. Bennett (In re
Bennett), 298 F.3d 1059, 1069 (9th Cir. 2002); Walls, 276 F.3d at 509.

The primary purpose of a civil contempt sanction is to compensate losses
sustained by another’s disobedience of a court order and to compel future
compliance with court orders. Knupfer v. Lindblade (In re Dyer), 322 F.3d 1178,
1192 (9th Cir. 2003).  The contemnor must have an opportunity to reduce or
avoid the fine through compliance. Id.  The federal court’s authority to
regulate the practice of law is broader, allowing the court to punish bad faith
or willful misconduct. In re Lehtinen, 564 F.3d at 1058; see also 11 U.S.C.
§ 105(a).

The party seeking contempt sanctions has the burden of proving by clear
and convincing evidence that the contemnors violated a specific and definite
order of the court. Bennett, 298 F.3d at 1069.  The burden then shifts to the
contemnors to demonstrate why they were unable to comply. Id.  The movant must
prove that the creditor (1) knew the discharge injunction was applicable and
(2) intended the actions that violated the injunction. Id.  For the second
prong, the court employs an objective test, and the focus of the inquiry is not
on the subjective beliefs or intent of the alleged contemnor in complying with
the order, but whether in fact the conduct complied with the order at issue.
Bassett v. Am. Gen. Fin., Inc. (In re Bassett), 255 B.R. 747, 758 (9th Cir.
B.A.P. 2000), rev’d on other grounds, 285 F.3d 882 (9th Cir. 2002).

A stipulation has been presented by the parties indicating that AT&T will
tender $5,750.00 to debtor’s attorney for fees, AT&T will fix any derogatory
marks on debtor’s credit reports that have arisen from Creditor’s failure to
cease collection actions on this pre-petition claim within 60 days.  Debtor
will execute a release naming AT&T and Diversified Consultants, Inc.  as the
released parties.  The hearing set for May 15, 2018 can come off calendar. 
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Contempt filed by the Debtor having
been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion for Contempt is
dismissed without prejudice pursuant to the terms of the stipulation
filed by the parties on May 9, 2018, Dckt. 58.

****
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15. 17-28017-C-13 HAROLD/PAMELA FUNK CONTINUED MOTION TO DISGORGE
DPC-1 Michael Hays FEES

1-26-18 [27]
DEBTOR DISMISSED:
02/07/2018
JOINT DEBTOR DISMISSED:
02/07/2018

****
Tentative Ruling:  The Motion to Disgorge Fees has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on January 26,
2018. Twenty eight days’ notice is required.  That requirement is met.

The Motion to Disgorge Fees has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Opposition having been filed,
the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a
later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is xxxxxxxxxxxxxxxxxxxx

Chapter 13 Trustee requests that the court enter an order disgorging
attorney fees in this case.  Debtors’ attorney discloses that he was paid
$3,000 prior to the filing of the case.  The plan proposes no payments and no
duration, and the case was admittedly filed for the sole purpose of staying a
renewed foreclosure.  Debtor obtained a chapter discharge on September 30,
2013, and the Trustee believes that this filing is not a good faith attempt to
obtain bankruptcy relief beyond the automatic stay. 

Debtors’ Response

Debtors’ counsel filed a response indicating that response to the
motion would be contained in declarations. 

The debtors assert that due to the timing and the attempt to forestall
the foreclosure, there was not enough time to provide Mr.  Hays with enough
information for anything more than a skeletal filing.  The debtors voluntarily
dismissed the case as soon as Rabobank filed a motion for relief from stay. 

Debtors’ counsel filed a declaration that in part shows the amount of
work actually performed by counsel.  Counsel apparently performed the following
tasks:
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(1) Short phone calls with the debtors on the day of the filing of the petition
(and foreclosure sale).

(2) Filed a skeletal petition.

(3) Schedules were eventually filed. 

Debtors’ counsel points out that the debtors were not eligible for
chapter 7, and that chapter 13 was pointless and futile.  Debtors’ counsel
asserts that he never proposed a confirmable plan because he knew that they had
no real ability to complete a chapter 13 plan. 

Trustee’s Reply

Trustee replies that regardless of the good faith, the fact is that
the debtors’ counsel has done almost no work on the case, and that the court
should determine that the $3,000 paid to him is clearly excessive for the
amount of work done on the case. 

Debtor’s Counsel’s Response to Order to Show Cause

Debtor’s counsel filed a declaration March 20, 2018 in accordance with
the court’s order to show cause. Counsel asserts that he met with the debtors
for 2 ½ hours to prepare a skeletal petition, master address list with 4
addresses on it, Form 121 relating to social security numbers, a Motion to Pay
the Filing Fee in Installments, and to sign a Rights and Responsibilities form. 
Then, counsel told the debtors that attempting to file a chapter 13 case was a
financial impossibility.  Counsel was then convinced by the debtors that there
was equity in the house and filing chapter 13 would allow the debtors to
salvage some equity in the property.  Counsel asserts that this type of chapter
13 filing, filing with the intention of selling the property in approximately 6
months to salvage some equity in the property, is not a bad faith filing. 
Counsel then worked with the lenders and debtors to get the required
information to file schedules in the case.  When counsel turned his attention
to the Business Case Questionnaire nearly two months after the filing of the
skeletal position, a motion for relief from stay was filed by Rabobank. 
Counsel was worried that Rabobank would be able to get an award of attorney’s
fees, and so voluntarily dismissed the case. 

Counsel ends with the following request, that “the court continue this
matter for sixty days to see what if anything I am able to accomplish for my
clients in that interim period.  I presume that what I am continuing to do for
them will go towards earning the $3,000.00 fee that I charged them, if the
Court or the Trustee doesn’t feel that I have yet done enough to earn it and I
will keep track of my time.”

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Review of Fees filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that xxxxxxxxxxxx

**** 
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16. 17-25819-C-13 EIRENA OTEYZA MOTION TO CONFIRM PLAN
TJW-2 Timothy Walsh 3-28-18 [51]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on March 28, 2018. Forty-two days’ notice is required. That requirement was
met. 

The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322
and 1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtor having been presented
to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is
granted, Debtor’s Chapter 13 Plan filed on
March 28, 2018 is confirmed, and counsel for
the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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17. 18-20421-C-13 THEODORE SCOTT CONTINUED OBJECTION TO
DPC-1 Peter Macaluso CONFIRMATION OF PLAN BY DAVID

P. CUSICK
Thru #18 3-22-18 [25]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on March 22,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The debtor has written in language in Section 3.12, but has apparently
overstated the claim of Alameda DCSS.

B.  Trustee objects to the language written into this section as it appears to
attempt to gut the provision to require the priority creditor to be listed and
to be paid and limits the payout to priority claims to the amount sepcified
until the Notice of Filed Claims. 

C.  The plan specifically says that no alterations will get any effect.

D.  Debtor failed to list Social Security Income.

E.  Debtor did not list all of his automobiles and some of the expenses on
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Schedule J may be overstated. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****

May 15, 2018 at 2:00 p.m. - Page 31



18. 18-20421-C-13 THEODORE SCOTT OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Peter Macaluso EXEMPTIONS

3-22-18 [29]
****

Tentative Ruling:  The Objection to Debtor’s Claim of Exemptions was properly
set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were required to file a written response or
opposition to the motion. 

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion.

Correct Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor and Debtor’s Attorney on March 22,
2018.  Twenty eight days’ notice is required.

The Objection to Debtor’s Claim of Exemptions was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were required to file a written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 
Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor claims exemptions under both CCCP § 703.140(b) and § 704.

Trustee filed a status report indicating that Schedule C now only claims
exemptions under § 704, however the debtor has claimed the automobile exemption
§ 704.010 for his bicycle and cash in the amount of $47.00 and $0.00
respectively.

The court will sustain the objection to § 704.010 exemption as it applies to
the bicycle and cash. The court shall issue a minute order substantially in the
following form holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Objection to Exemptions is
sustained.

**** 
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19. 17-27023-C-13 JOSE SANDOVAL MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 3-19-18 [64]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on March 19,
2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan fails chapter 7 liquidation analysis.  Debtor’s non-exempt assets
total $156,840.00 and debtor is proposing a 0% dividend to unsecured creditors
and to pay priority unsecured creditors $107,225.00. 

B.  Debtor cannot make payment under the plan as it appears that plan payments
are contingent upon the collection of money owed to the debtor.  Debtor has
requested permission to hire an attorney to collect such funds, but no motion
to employ an attorney has yet been filed.  Additionally, debtor appears to have
negative income.

C. Debtors failed to provide the Trustee with a tax transcript or a copy of the
Federal Income Tax Return with attachments for the most recent pre-petition tax
year for which a return was required.

IRS OBJECTION

The IRS also objects to confirmation and requests that the case be dismissed. 
Debtor has not filed Form 941 for the third quarter of 2017, or Form 940's for
years 2014, 2015, or 2017.  Debtor is not paying current federal tax deposits
for the first quarter of 2018.  The plan also fails to provide for payment of
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the IRS’ secured claim. 

U.S. BANK’S OBJECTION

U.S. Bank N.A. objects to confirmation as the plan lacks adequate funding and
fails to provide for payment of prepetition arrears owed to the secured
creditor.  The plan provides that the payment will be made directly by the
debtor to the creditor, however the creditor has yet to receive the funds. 
Also, the plan treats the creditor in class 4, however there are arrears so the
creditor should be classified in Class 1. 

DEBTOR’S REPLY

Debtor filed a reply requesting a continuance.

The court is not convinced a continuance is proper. The Plan does not
comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

****
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20. 18-21426-C-13 KEVIN/DONNA DAVIS OBJECTION TO CONFIRMATION OF
DPC-1 Scott Sagaria PLAN BY DAVID P. CUSICK

4-16-18 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 16,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  The plan fails to propose equal monthly payments to class 2 auto creditors. 
The plan does not propose equal monthly payments to Travis Credit Union and
Carmax Auto Finance. 

B.  The plan does not propose a monthly dividend to Ditech Financial’s Class 1
mortgage arrears of $23,000 until month 23. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
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Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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21. 18-22626-C-13 LUEGENE SIMPSON MOTION TO IMPOSE AUTOMATIC STAY
PGM-1 Peter Macaluso 4-30-18 [9]

****
Tentative Ruling:  The Motion to Impose the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on April 30, 2018. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Impose the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Impose the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) imposed pursuant to § 362(c)(4)(B).  Debtor filed a
previous chapter 13 case, 17-22836, on April 27, 2017 which was dismissed on
October 2, 2017.  Debtor filed a second chapter 13 case, 17-27451, on
November 10, 2017, which was dismissed April 10, 2018.  This case was filed
April 30, 2018. 

Upon motion of a party in interest and after notice and hearing, the
court may order the imposition of the automatic stay if the filing of the
subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(4)(B). The
presumption of bad faith may be rebutted by clear and convincing evidence.
Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
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many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

Here, debtor states that the imposition of the stay is necessary to
protect the debtor’s assets.  The case was filed in order to prevent
foreclosure.  

TRUSTEE’S RESPONSE

Trustee responds that the debtor has not provided any factual basis
as to why the stay should be imposed.

DEBTOR’S SUPPLEMENTAL DECLARATION

Debtor responded by filing a supplemental declaration.  Debtor
asserts that his daughter will now be helping him with transmitting the
payments to the trustee and completing other documents such a loan
modification.  The debtor’s first case he was not represented by counsel. 
The previous case was dismissed for failure to pay the filing fee. 

The debtor has not made any payments towards the filing fee in this
case.  Not all initial documents have been filed, most notably the chapter
13 plan.  Under the evidence before the court, there is insufficient
evidence that this is a good faith filing.  Debtor had 2 cases previously
dismissed, the first for failure to pay filing fees, and the second for
failure to file a chapter 13 plan with the same counsel representing him. 
In this case, no chapter 13 plan has been filed and no payments have been
made towards the filing fee. 

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Impose the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
denied.

****   
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22. 18-20228-C-13 ROBERT/DONNA SEYMOUR MOTION TO CONFIRM PLAN
MWB-1 Mark Briden 3-15-18 [31]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on March 15,
2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan does not provide for Ocwen’s claim within 60 months.

Debtors’ Response

Debtors respond that the plan payment will increase so as to pay
Ocwen’s claim within 60 months.  Debtors filed an amended Schedule J to show
how plan payments will be increased. 

With this change, the plan appears confirmable. The Plan does comply
with 11 U.S.C. §§ 1322 and 1325(a) and will be confirmed after making the
change mentioned above in the order confirming.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
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appearing,

IT IS ORDERED that the Motion is GRANTED, Debtor’s
Chapter 13 Plan filed on March 15, 2018 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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23. 18-20034-C-13 WAYNE/MAUREEN MCINTOSH MOTION TO VALUE COLLATERAL OF
MG-1 Matthew Gilbert ONEMAIN FINANCIAL, LLC

4-4-18 [28]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on April 4, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of ONEMAIN Financial, LLC “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2005 Honda Crosstour. The Debtor seeks to value the
property at a replacement value of $25,591.00 as of the petition filing
date.  As the owner, the Debtor’s opinion of value is evidence of the
asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank
(In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a loan incurred in 2017,
LESS than 910 days prior to the filing of the petition, however the lien is
not a purchase money loan.  The balance of the loan is approximately
$38,979.00. Therefore, the respondent creditor’s claim secured by a lien on
the asset’s title is under-collateralized. The creditor’s secured claim is
determined to be in the amount of $25,591.00. See 11 U.S.C. § 506(a). The
valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and
11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
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good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of ONEMAIN Financial, LLC secured by
a non-purchase-money loan secured against the
Debtors’ 2005 Honda Crosstour, is determined
to be a secured claim in the amount of
$25,591.00, and the balance of the claim is a
general unsecured claim to be paid through the
confirmed bankruptcy plan.

  
****
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24. 18-20945-C-13 LYUBOV ROMANOVICH OBJECTION TO CONFIRMATION OF
DPC-1 Pro Se PLAN BY DAVID P. CUSICK

4-4-18 [25]
Thru #25

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 4,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor did not use the proper chapter 13 plan form.

B.  Plan is not the debtor’s best effort where plan payments are $100 with 0%
to unsecured creditors and debtor’s projected net disposable income is $1,300
per month.

C.  Debtor failed to provide the Class 1 Checklist and Authorization to Release
Information forms.

D.  The $100 plan payment is insufficient to make ongoing mortgage payments of
$300 to Rushmore.

E.  Debtor’s nonexempt equity is $1,725.00 and debtor proposes a 0% dividend to
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unsecured creditors.

F.  Debtor has filed 6 prior bankruptcy cases without a change of
circumstances. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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25. 18-20945-C-13 LYUBOV ROMANOVICH OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Pro Se EXEMPTIONS

4-4-18 [29]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim
of Exemption has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the non-responding parties and other
parties in interest are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 4,
2018.  Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor has claimed an exemption of $374,500.00 under CCCP § 704.730 where
the maximum homestead exemption under this section is only $175,000.00.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13
Trustee having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Objection to Exemptions is
sustained.

**** 
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26. 15-21848-C-13 JOHN/JACLYN LABARBERA MOTION TO INCUR DEBT
DBL-4 Bruce Dwiggins 4-24-18 [141]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April24,
2018. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is granted.

The motion seeks permission to purchase a 2008 Yukon XL, which the
total purchase price is $17,000.00, with monthly payments of $435.00, and to
surrender and discontinue payments on the 2007 Ford Expedition.  

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Response
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The Trustee responds that debtor has not offered sufficient
information regarding the types of problems the 2007 Ford Expedition has. 
Additionally, Trustee points out that he is concerned about the reduction of
expenses on debtor’s Schedule J where dependents are no longer being listed
and other expenses have been reduced.

Discussion

Debtors have shown that the Ford Expedition has become unsafe and a
new car was needed.  Debtors purchased a 2008 vehicle with 0% interest.  The
court is inclined to grant the motion. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted and John and Jaclyn
Labarbera, Debtors, are authorized to incur debt pursuant to
the terms of the agreement, Exhibit 2, Dckt.  144.

****
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27. 18-21052-C-13 DENISE SHOOP OBJECTION TO CONFIRMATION OF
DPC-1 Bruce Dwiggins PLAN BY DAVID P. CUSICK

4-19-18 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 19,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor may not be able to make payments where the debtor is listed as
unemployed, and $600 per month comes from family contributions.  No evidence or
declarations from the family has been filed verifying their ability and
willingness to contribute to the plan.

B.  Trustee believes the filed tax claim is too high based on debtor’s income,
and as treated under the plan will require the plan to take more than 60
months.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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28. 12-41157-C-13 GREGORY/MONICA PATTERSON MOTION TO DETERMINE FINAL CURE
PLC-18 Peter Cianchetta AND MORTGAGE PAYMENT RULE

3002.1
4-12-18 [157]

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

The parties having filed a stipulation, Dckt.  168, and the court having signed
the stipulation and request for continuance, Dckt.  170, the court continues
the Motion to Determine Final Cure and Mortgage Payment Rule 3002.1 to June 5,
2018 at 2:00 p.m.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

IT IS ORDERED that the Motion to Determine Final Cure
and Mortgage Payment Rule 3002.1 is continued to June 5, 2018
at 2:00 p.m.

****
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29. 17-27257-C-13 JESSE ORTIZ CONTINUED MOTION TO CONFIRM
PGM-3 Peter Macaluso PLAN

2-13-18 [80]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on February
13, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to DENY the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtors’ plan fails to provide for the Internal Revenue Service’s secured
claim. 

Debtor’s Response

Debtor requests continuance to allow time for the IRS to amend their
claim as Debtor has filed his 2016 federal and state tax returns.

The court agreed that a continuance under the circumstances is
warranted.  The court notes that the IRS appears to have amended its claim on
March 21, 2018.  The IRS still asserts a claim that is not provided for in the
plan, therefore the Motion to Confirm is denied.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
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Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied.

****
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30. 18-21159-C-13 RYAN/CRYSTAL PEDERSEN MOTION TO VALUE COLLATERAL OF
DEF-2 David Foyil CAPITAL ONE AUTO FINANCE

4-5-18 [33]
Thru #31
****

Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on April 5, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Capital One Auto Finance, “Creditor,”
is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2010 Ford Fusion. The Debtor seeks to value the property
at a replacement value of $2,231.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan
incurred in 2013, more than 910 days prior to the filing of the petition,
with a balance of approximately $5,874.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $2,231.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
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presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Capital One Auto Finance secured
by a purchase-money loan secured against the
Debtors’ 2010 Ford Fusion, is determined to be
a secured claim in the amount of $2,231.00,
and the balance of the claim is a general
unsecured claim to be paid through the
confirmed bankruptcy plan.

  
****
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31. 18-21159-C-13 RYAN/CRYSTAL PEDERSEN MOTION TO VALUE COLLATERAL OF
DEF-3 David Foyil CAPITAL ONE AUTO FINANCE

4-5-18 [29]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on April 5, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Capital One Auto Finance, “Creditor,”
is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2014 Kia Sorrento. The Debtor seeks to value the property
at a replacement value of $8,921.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan
incurred in 2015, more than 910 days prior to the filing of the petition,
with a balance of approximately $20,249.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $8,921.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
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pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Capital One Auto Finance secured
by a purchase-money loan secured against the
Debtors’ 2014 Kia Sorrento, is determined to
be a secured claim in the amount of $8,921.00,
and the balance of the claim is a general
unsecured claim to be paid through the
confirmed bankruptcy plan.

  
****
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32. 18-22059-C-13 PAMELA BULAHAN MOTION TO VALUE COLLATERAL OF
MRL-1 Mikalah Liviakis WESTMINSTER MORTGAGE, LLC

4-9-18 [8]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on April 9, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Westminster Mortgage, LLC, “Creditor,”
is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of the subject real property commonly known as 616 Union Street
Isleton, California.  The Debtor seeks to value the property at a fair
market value of $164,000.00 as of the petition filing date.  As the owner,
the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R.
Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d
1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of
approximately $201,729.00.  Westminster Mortgage, LLC.’s second deed of
trust secures a loan with a balance of approximately $40,000.00.  Therefore,
the respondent creditor’s claim secured by a junior deed of trust is
completely under-collateralized.  The creditor’s secured claim is determined
to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C.
§ 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th
Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th
Cir. 1997).  The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
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Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtor(s) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Westminster Mortgage, LLC.
secured by a second deed of trust recorded
against the real property commonly known as 
616 Union Street Isleton, California, is
determined to be a secured claim in the amount
of $0.00, and the balance of the claim is a
general unsecured claim to be paid through the
confirmed bankruptcy plan.  The value of the
Property is $164,000.00 and is encumbered by
senior liens securing claims which exceed the
value of the Property.

  
**** 
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33. 18-20964-C-13 BRADLEY GILBREATH OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

4-10-18 [19]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 10,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor failed to appear at the first meeting of creditors.  Trustee filed a
status report indicating that the debtor had not appeared at the continued
meeting of creditors.  The next meeting of creditors is scheduled for May 31,
2018 at 11:00 a.m.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
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The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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34. 18-22168-C-13 RENEE COCHRAN MOTION TO EXTEND AUTOMATIC STAY
SDH-2 Scott Hughes 4-16-18 [11]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were required to file a written response or
opposition to the motion.

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on April 16, 2018.  Twenty eight days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 17-26231) was filed on September 9, 2017 and
dismissed on March 6, 2018, for Debtor’s failure to make plan payments.
Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
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and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

In the prior case, debtor was trying to stop foreclosure and fell
behind on plan payments because she miscalculated when the first payment was
due and her ability to make the payments.  She has not redone her budget and
reduced expenses. 

Trustee filed a response indicating that it is uncertain if the plan
is confirmable where the debtor proposes payment to Wells Fargo of $1,451.86
but the creditor has filed a notice of Mortgage Payment Change indicating
monthly payment of $1,671.87.

Debtor has not sufficiently rebutted the presumption of bad faith
under the facts of this case and the prior case for the court to extend the
automatic stay.  The plan does not appear confirmable.  Debtor struggled to
make plan payments in the previous case and has already changed her expenses
and income to provide for payments.  The court does not see where another
$220 per month will come from.  

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
denied.

****   
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35. 18-20570-C-13 MATTHEW KENNEDY CONTINUED OBJECTION TO
DPC-1 Michael Hays CONFIRMATION OF PLAN BY DAVID

P. CUSICK
3-14-18 [22]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on March 14,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtors failed to provide the Trustee with a tax transcript or a copy of
the Federal Income Tax Return with attachments for the most recent pre-petition
tax year for which a return was required.

B.  Debtor has failed to file income taxes for 2013-2016.

C.  Debtor’s plan fails to provide for a judgment lien listed on Schedule F in
the amount of $110,255.34.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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36. 18-22077-C-13 NOEL LASCANO MOTION TO VALUE COLLATERAL OF
MRL-1 Mikalah Liviakis LENDMARK FINANCIAL SERVICES,

LLC
4-9-18 [8]

****
Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on April 9, 2018.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Lendmark Financial Services, LLC,
“Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2006 Honda Civic. The Debtor seeks to value the property
at a replacement value of $5,000.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a non-purchase-money loan
with a balance of approximately $11,684.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-
collateralized. The creditor’s secured claim is determined to be in the
amount of $5,000.00. See 11 U.S.C. § 506(a). The valuation motion pursuant
to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court notes that the Creditor has not filed a proof of claim. 
However, the basis for the bifurcation of the Creditor’s claim is not based
solely on the fact that the Creditor has not filed a proof of claim. 
Therefore, the lien can still be bifurcated. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
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Minutes for the hearing.

The Motion for Valuation of
Collateral filed by Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Lendmark Financial Services,
LLC., secured by a purchase-money loan secured
against the Debtors’ 2006 Honda Civic, is
determined to be a secured claim in the amount
of $5,000.00, and the balance of the claim is
a general unsecured claim to be paid through
the confirmed bankruptcy plan.

  
****
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37. 17-26982-C-13 RONALD/JEANNIE AHLERS COUNTER MOTION TO DISMISS CASE
Peter Macaluso 4-3-18 [87]

Thru #38

****
Tentative Ruling:  The Motion to Dismiss has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Opposition Filed.
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Office of
the United States Trustee on April 3, 2018. 28 days’ notice is required.  That
requirement is met.

The Motion to Dismiss has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The Debtor filed opposition.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to continue the Motion to Dismiss to a date to be determined at the hearing.
The Creditor, Internal Revenue Service, seeks dismissal of Debtor’s

case based on the following:

A.  Debtors are not eligible under chapter 13 because their unsecured debt
exceeds the debt limit.

B.  Debtors have failed to file Federal employment tax returns.

C.  The plan fails to correctly list and provide for full payment of the IRS’s
secured claim. 

D.  The plan is not feasible as the plan does not provide for payment of the
IRS’ claim. 

The court will continue this matter.  The court notes that this Motion
to Dismiss is also the basis for an objection to debtors’ motion to confirm.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Dismiss the Chapter 13
case filed by the Creditor having been presented
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to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion to
Dismiss is continued to a date to be determined
at the hearing.

****

May 15, 2018 at 2:00 p.m. - Page 68



38. 17-26982-C-13 RONALD/JEANNIE AHLERS MOTION TO CONFIRM PLAN
PGM-2 Peter Macaluso 3-19-18 [58]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on March 19,
2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The plan is not debtor’s best effort.  Debtors propose 0% to unsecured
creditors.  Debtors’ prior plan called for net proceeds from settlement of
lawsuit to be paid into the plan however this is no longer in the plan.

B.  Plan exceeds 60 months where the Internal Revenue Service filed an amended
claim.  The debtors’ plan disputes the claims of the IRS. 

C.  Debtors failed to list prior bankruptcy.

D.  The plan, without explanation, reduces adequate protection payments in
Month 6 of the plan.  Debtors attempted to do an Ensminger plan but have made
no progress on a loan modification.

IRS’S OPPOSITION TO THE PLAN

The IRS objects to confirmation and also requests dismissal of the case for the
following reasons:

A.  Debtors are not eligible under chapter 13 because their unsecured debt
exceeds the debt limit.
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B.  Debtors have failed to file Federal employment tax returns.

C.  The plan fails to correctly list and provide for full payment of the IRS’s
secured claim. 

D.  The plan is not feasible as the plan does not provide for payment of the
IRS’ claim. 

Debtors request that the motion be continued to allow time for the debtor to
address the Trustee’s objections. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not
confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

****
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39. 18-22283-C-13 CLAIBORNE CRABTREE MOTION TO EXTEND AUTOMATIC STAY
PSB-1 Pauldeep Bains 4-26-18 [15]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and
Office of the United States Trustee on April 26, 2018. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided
by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is
Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  18-21206)  was filed on March 1, 2018 and
dismissed on March 19, 2018, for Debtor’s failure to file all necessary
documents. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions
of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B).
The subsequently filed case is presumed to be filed in bad faith if Debtor
failed to file documents as required by the court without substantial
excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad faith
may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the
totality of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr.
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N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the
Bankruptcy Code, 82 Am. Bankr. L.J. 201, 209-210 (2008). Courts consider
many factors - including those used to determine good faith under §§ 1307(
and 1325(a) - but the two basic issues to determine good faith under 11
U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?  
 

Elliot-Cook, 357 B.R. at 814-815.

In debtor’s previous case she filed as a pro-se litigant.  In the
current case, debtor obtained help of an attorney.  The initial documents
have been filed in this case with the exception of Business Statement in
Schedules I and J.  

Debtor has sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.

The motion is granted and the automatic stay is extended for all
purposes, unless terminated by further order of this court.

The court shall issue a minute order substantially in the following
form holding that: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic
Stay the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon
review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED that the Motion is
granted and the automatic stay is extended
pursuant to 11 U.S.C. § 362(c)(3)(B) for all
purposes, unless terminated by further order
of this court.

****   
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40. 18-20894-C-13 JERRY BILLIAR OBJECTION TO DISCHARGE BY DAVID
DPC-1 Gary Fraley P. CUSICK

3-28-18 [27]
Thru #41
****

Final Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on March 28, 2018. 28 days’ notice is required.

     The Objection to Discharge has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1) and Federal Rule of Bankruptcy Procedure
4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468
F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral
argument and the court shall issue its ruling from the parties’ pleadings.

The Objection to Discharge is sustained.

          Chapter 13 Trustee (“Objector”), filed the instant Objection to
Debtor’s Discharge on March 28, 2018.  Dckt.  27. 

     The Objector argues that the Debtor is not entitled to a discharge in the
instant bankruptcy case because the Debtor previously received a discharge in a
Chapter 7 case.

     The Debtor filed a Chapter 7 bankruptcy case on March 19, 2014 Case No. 
14-22776. The Debtor received a discharge on July 7, 2014.

     The instant case was filed under Chapter 13 on February 16, 2018.

     11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a
debtor has received a discharge “in a case filed under chapter 7, 11, or 12 of
this title during the 4-year period preceding the date of the order for relief
under this chapter.” 11 U.S.C. § 1328(f)(1).

     Here, the Debtor received a discharge under 11 U.S.C. § 727 on July 7,
2014, which is less than four-years preceding the date of the filing of the
instant case. Therefore, pursuant to 11 U.S.C. § 1328(f)(1), the Debtor is not
eligible for a discharge in the instant case.

     Therefore, the objection is sustained. Upon successful completion of the
instant case (Case No.  18-20894), the case shall be closed without the entry
of a discharge and Debtor shall receive no discharge in the instant case.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Objection to Discharge filed by the
Chapter 13 Trustee, having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Objection to Discharge is
sustained.

     IT IS ORDERED that, upon successful
completion of the instant case, Case No.       
18-20894, the case shall be closed without the
entry of a discharge.

 

******
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41. 18-20894-C-13 JERRY BILLIAR OBJECTION TO CONFIRMATION OF
DPC-2 Gary Fraley PLAN BY DAVID P. CUSICK

4-4-18 [31]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 4,
2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to overrule the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor cannot make payments where the plan calls for payments of $822.00
per month but debtor’s net income is $415.00.

DEBTOR’S RESPONSE

Debtor filed a response indicating that an amended Schedule I and J have been
filed with the court and she can make the payments.  Debtor also points out a
few other changes to the plan to be made in the order confirming. 

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is overruled and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

May 15, 2018 at 2:00 p.m. - Page 75

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20894
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=609977&rpt=Docket&dcn=DPC-2
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=18-20894&rpt=SecDocket&docno=31


Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Objection is overruled, Debtor’s
Chapter 13 Plan filed on March 2, 2018, is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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42. 17-26497-C-13 TIMOTHY DEL CARLO MOTION TO INCUR DEBT
MJD-3 Matthew DeCaminada 4-19-18 [57]

****
Tentative Ruling:  The Motion to Incur Debt was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April
19, 2018. Fourteen days’ notice is required.

The Motion to Incur Debt was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion. 

The Motion to Incur Debt is xxxxxxx.

The motion seeks permission to purchase a 2013 Toyota Highlander,
which the total purchase price is $7,269.36, with monthly payments of
$277.57.  

A motion to incur debt is governed by Federal Rule of Bankruptcy
Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition
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The Trustee opposes the motion on the basis that:

A.  The interest rate is 19% which is unreasonably high.

B.  The purchase agreement states that this is a 2003 vehicle, but the
motion states it is a 2013 vehicle. 

C.  Debtor does not list the $277 payment per month on the amended Schedules
I and J.  The debtor’s net income appears to reflect enough income to make
the payment. 

DEBTOR’S SUPPLEMENTAL DECLARATION

Debtor filed a declaration indicating that the best interest rate he could
fine was 13.99% on a 2017 vehicle that had much higher monthly payments. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is xxxxxx
****
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43. 18-21298-C-13 JOHN DUNNE OBJECTION TO CONFIRMATION OF
DPC-1 Jennifer Lee PLAN BY DAVID P. CUSICK

4-10-18 [19]
DEBTOR DISMISSED: 04/18/2018

Thru #44

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

The Chapter 13 case having been dismissed April 18, 2018, the Objection to
Confirmation is dismissed as moot, and the matter is removed from the calendar.

****
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44. 18-21298-C-13 JOHN DUNNE OBJECTION TO CONFIRMATION OF
MSK-1 Jennifer Lee PLAN BY FREEDOM HOME MORTGAGE

CORPORATION
4-5-18 [13]

DEBTOR DISMISSED: 04/18/2018

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

The Chapter 13 case having been dismissed April 18, 2018, the Objection to
Confirmation is dismissed as moot, and the matter is removed from the calendar.

****
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45. 18-21299-C-13 CHESTER/CLAUDIA PEDIGO OBJECTION TO CONFIRMATION OF
DPC-1 Matthew Gilbert PLAN BY DAVID P. CUSICK

4-6-18 [14]

****
Final  Ruling: No appearance at the May 15, 2018 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending
Objection to Confirmation of Plan, the court interpreting the "Withdrawal of
Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure
41(a)(2) and Federal Rule of Bankruptcy Procedure 9014 and 7041 for the court
to dismiss without prejudice the Objection to Confirmation of Plan, and good
cause appearing, the court dismisses the Chapter 13 Trustee's Objection to
Confirmation of Plan.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

An Objection to Confirmation of Plan having been filed
by the Chapter 13 Trustee, the Chapter 13 Trustee having filed
an ex parte motion to dismiss the Objection without prejudice
pursuant to Federal Rule of Civil Procedure 41(a)(2) and
Federal Rules of Bankruptcy Procedure 9014 and 7041, dismissal
of the Motion being consistent with the opposition filed, and
good cause appearing,

IT IS ORDERED that the Objection to Confirmation of
Plan is dismissed without prejudice.

****
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