
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge

Modesto, California

April 28, 2016 at 10:00 a.m.

1. 16-90111-E-7 MICHAEL/MISTY CAMARILLO MOTION FOR RELIEF FROM
KGH-1 Eliyahu Y. Kaplunovsky AUTOMATIC STAY

3-22-16 [15]
CONSUMER PORTFOLIO SERVICES,
INC. VS.

Final Ruling: No appearance at the April 28, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Chapter 7
Trustee on March 22, 2016.  By the court’s calculation, 37 days’ notice was
provided.  28 days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion for Relief From the Automatic Stay is granted.

Michael Joseph Camarillo and Misty Corinna Camarillo (“Debtor”) commenced
this bankruptcy case on February 15, 2016.  Consumer Portfolio Services, Inc.
(“Movant”) seeks relief from the automatic stay with respect to an asset
identified as a 2003 Jeep Wrangler, VIN ending in 7732 (the “Vehicle”).  The
moving party has provided the Declaration of Angelica Correa  to introduce
evidence to authenticate the documents upon which it bases the claim and the
obligation owed by the Debtor.

The Correa Declaration provides testimony that Debtor has not made 1 post-
petition payments, with a total of $493.26 in post-petition payments past due. 
The Declaration also provides evidence that there are 2 pre-petition payments
in default, with a pre-petition arrearage of $986.52.
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From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$13,663.07, as stated in the Correa Declaration, while the value of the Vehicle
is determined to be $6,287.00, as stated in Schedules B and D filed by Debtor. 

The Movant attempts to introduce a NADA valuation. The court will sua
sponte take notice that NADA can be within the “Market reports, commercial
publications” exception to the Hearsay Rule, Fed. R. Evid. 803(17), it does not
resolve the authentication requirement, Fed. R. Evid. 901.  In this case, and
because no opposition has been asserted by the Debtor, the court will presume
the Declaration of Correa to be that she obtained the NADA valuation and is
providing that to the court under penalty of perjury.  The creditor and counsel
should not presume that the court will provide sua sponte corrections to any
defects in evidence presented to the court. The NADA Valuation of the Vehicle
is $9,225.00.

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or is using bankruptcy as a means to delay
payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986);  In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432
(B.A.P. 9th Cir. 1985).

     Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization. 
United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based upon the evidence
submitted, the court determines that there is no equity in the Vehicle for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2).  This being a Chapter
7 case, the Vehicle is per se not necessary for an effective reorganization. See
In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow Consumer Portfolio Services, Inc., and its agents, representatives and
successors, and all other creditors having lien rights against the Vehicle, to
repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy
law and their contractual rights, and for any purchaser, or successor to a
purchaser, to obtain possession of the asset.

     Movant has not pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
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Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by Consumer
Portfolio Services, Inc. (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Consumer Portfolio Services, Inc., its
agents, representatives, and successors, and all other creditors
having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2003
Jeep Wrangler (“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale
of the Vehicle to the obligation secured thereby.

     IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived.

No other or additional relief is granted.
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2. 15-91126-E-7 MARK CONNELLY MOTION FOR RELIEF FROM
WFM-1 Christian J. Younger AUTOMATIC STAY

3-28-16 [28]
CITIMORTGAGE, INC. VS.
DISCHARGED: 2/24/16

Final Ruling: No appearance at the April 28, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, Bank of the West, and Office of the United States Trustee on March 28,
2016.  By the court’s calculation, 31 days’ notice was provided.  28 days’
notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

     Citimortgage, Inc. (“Movant”) seeks relief from the automatic stay with
respect to the real property commonly known as 5566 10th Street, Keyes,
California (the “Property”).  Movant has provided the Declaration of Patrick
Walter to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation secured by the Property.

     The Walter Declaration states that there are 3 post-petition defaults in
the payments on the obligation secured by the Property, with a total of
$1,788.03 in post-petition payments past due.  The Declaration also provides
evidence that there are 2 pre-petition payments in default, with a pre-petition
arrearage of $1,192.02.

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$140,665.49 (including $39,527.49 secured by Movant’s second deed of trust),
as stated in the Walter Declaration and Schedule D filed by Mark Allan Connelly
(“Debtor”).  The value of the Property is determined to be $140,000.00, as
stated in Schedules A and D filed by Debtor.
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     The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

     Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization. 
United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the property is per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

     Debtor was granted a discharge in this case on February 24, 2016. 
Granting of a discharge to an individual in a Chapter 7 case terminates the
automatic stay as to that debtor by operation of law, replacing it with the
discharge injunction. See 11 U.S.C. § 362(c)(2)(C).  There being no automatic
stay, the motion is denied as moot as to Debtor.  The Motion is granted as to
the Estate.

     The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

     Movant has not pleaded adequate facts and presented sufficient evidence
to support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by
Citimortgage, Inc. (“Movant”) having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Citimortgage, Inc., its
agents, representatives, and successors, and trustee under the trust
deed, and any other beneficiary or trustee, and their respective
agents and successors under any trust deed which is recorded against
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the property to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real
property commonly known as 5566 10th Street, Keyes, California.

     IT IS FURTHER ORDERED that to the extent the Motion seeks
relief from the automatic stay as to Mark Allan Connelly (“Debtor”),
the discharge having been entered in case, the Motion is denied as
moot pursuant to 11 U.S.C. § 362(c)(2)(C).

     IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived.

No other or additional relief is granted.

3. 12-93049-E-11 MARK/ANGELA GARCIA CONTINUED MOTION FOR RELIEF
AP-1 Mark J. Hannon FROM AUTOMATIC STAY

10-30-15 [684]
DEUTSCHE BANK TRUST COMPANY
AMERICAS VS.
CONTINUED: 1/14/16

Final  Ruling: No appearance at the January 14, 2016 hearing is required. 
------------------------------ 

The court having previously continued the Motion for Relief from the Automatic
Stay to 10:00 a.m. on April 28, 2016 (Dckt. 730), the Motion for Relief from
the Automatic Stay is removed from the calendar.
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4. 15-90358-E-11 LAWRENCE/JUDITH SOUZA MOTION FOR RELIEF FROM
EDC-1 David M. Meegan AUTOMATIC STAY

3-30-16 [253]
JUANITA CURTIS VS.

Final Ruling: No appearance at the April 28, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on March 30, 2016.  By the court’s
calculation, 29 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties are entered.  Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

     Juanita M. Curtis, Trustee of the Curtis Family Trust, Dated May 27, 1994
(“Movant”) seeks relief from the automatic stay with respect to the real
properties commonly known as 200 West Syracuse Avenue, Turlock, California
(“Syracuse Property”) and 830 North Golden State Boulevard, Turlock, California
(the “Golden State Property”).  Movant has provided the Declaration of Juanita
Curtis to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation secured by the Properties.

     The Curtis Declaration states that there are 12 post-petition defaults in
the payments on the obligation secured by the Properties, with a total of
$99,552.36 in post-petition payments past due on Syracuse Property and
$35,583.52 in post-petition payments past due on Golden State Property.  The
Declaration also provides evidence that there are 11 pre-petition payments in
default, with a pre-petition arrearage of $91,256.33 as to Syracuse Property
and pre-petition arrearage of $31,617.31 as to property Golden State Property.

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by the Syracuse Property is
determined to be $841,299.54, as stated in the Curtis Declaration and Schedule
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D filed by Lawrence James Souza and Judith Louise Souza (“Debtor”).  The value
of the Syracuse Property is determined to be $430,000.00 for West Syracuse
Property as stated in Schedules A and D filed by Debtor.

     From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by the Golden Gate Property is
determined to be $300,645.78, as stated in the Curtis Declaration and Schedule
D filed by Debtor.  The value of the Golden Gate Property is determined to be
$120,000.00 for West Syracuse Property as stated in Schedules A and D filed by
Debtor.

     The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

     Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization. 
United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(g)(2).  Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). Based upon the evidence
submitted to the court, and no opposition or showing having been made by the
Debtor or the Trustee, the court determines that there is no equity in the
property for either the Debtor or the Estate, and the property is not necessary
for any effective reorganization in this case.

     The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Properties.

     Movant has pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Relief From the Automatic Stay filed by Juanita
M. Curtis (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,
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     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Juanita M. Curtis, Trustee
of the Curtis Family Trust, Dated May 27, 1994, its agents,
representatives, and successors, and trustee under the trust deed,
and any other beneficiary or trustee, and their respective agents
and successors under any trust deed which is recorded against the
property to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real
properties commonly known as 200 West Syracuse Avenue, Turlock,
California.

     IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Juanita M. Curtis, Trustee
of the Curtis Family Trust, Dated May 27, 1994  its agents,
representatives, and successors, and trustee under the trust deed,
and any other beneficiary or trustee, and their respective agents
and successors under any trust deed which is recorded against the
property to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real
properties commonly known as 830 North Golden State Boulevard,
Turlock, California.

     IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is waived for cause shown by Movant.

No other or additional relief is granted.
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5. 15-90893-E-7 FRANCISCO SANCHEZ AND MOTION FOR RELIEF FROM
AP-1 ALMA DOMINGUEZ AUTOMATIC STAY

Pro Se 3-29-16 [47]
THE BANK OF NEW YORK MELLON
VS.
DISCHARGED: 1/19/16

Tentative Ruling:  The Motion for Relief From the Automatic Stay has been set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Chapter 7 Trustee, Tescia
Harris, and Office of the United States Trustee on March 29, 2016.  By the
court’s calculation, 30 days’ notice was provided.  28 days’ notice is
required.

The Motion for Relief From the Automatic Stay has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties are entered. 

The Motion for Relief From the Automatic Stay is denied
without prejudice.

     The Bank of New York Mellon (“Movant”) seeks relief from the automatic
stay with respect to the real property commonly known as 11911 South Hoover
Street, Los Angeles, California (the “Property”).  Movant has provided the
Declaration of Raquel Bryan to introduce evidence to authenticate the documents
upon which it bases the claim and the obligation secured by the Property.

     On March 29, 2016, the Creditor filed this instant Motion for Relief from
Automatic Stay.
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The Motion states the following grounds with particularity pursuant to
Federal Rule of Bankruptcy Procedure 9013, upon which the request for relief
is based:

A. Cause exists for relief from the automatic stay for the following
grounds.

B. The [unspecified] facts [not stated with particularity] of this case
are consistent with the pattern in so called “hijacking” or
“dumping” cases - i.e., bankruptcy cases in which a transferor of
real property, acting without the debtor’s participation or
acquiescence, seeks to implicate the automatic stay for the
transferor’s own benefit by purporting to transfer to the bankruptcy
has occurred.

C. Due to the purported [unidentified] transfer [not stated with
particularity] of the subject property to the instant bankruptcy
petition, Movant is entitled relief from the automatic stay pursuant
to 11 U.S.C. § 362(d)(4). See In re Dorsey, 476 B.R. 261 (Bankr.
C.D. Cal. 2012).

The Motion concludes that based on the above, the automatic stay should
be terminated pursuant to 11 U.S.C. § 362(d)(4).

The Motion does not comply with the requirements of Federal Rule of
Bankruptcy Procedure 9013 because it does not state with particularity the
grounds upon which the requested relief is based.  The motion merely states
that the grounds are located elsewhere in the pleadings. Additionally, the
court does not fully understand what the Movant is alleging, especially since,
as written, the grounds does not state clearly what the alleged “cause” is.
This is not sufficient.

Consistent with this court’s repeated interpretation of Federal Rule of
Bankruptcy Procedure 9013, the bankruptcy court in In re Weatherford, 434 B.R.
644 (N.D. Ala. 2010), applied the general pleading requirements enunciated by
the United States Supreme Court in Bell Atl. Corp. v. Twombly, 550 U.S. 544
(2007), to the pleading with particularity requirement of Bankruptcy Rule 9013. 
The Twombly pleading standards were restated by the Supreme Court in Ashcroft
v. Iqbal, 556 U.S. 662 (2009), to apply to all civil actions in considering
whether a plaintiff had met the minimum basic pleading requirements in federal
court.

In discussing the minimum pleading requirement for a complaint (which
only requires a “short and plain statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 7(a)(2), the Supreme Court
reaffirmed that more than “an unadorned, the-defendant-unlawfully-harmed-me
accusation” is required.  Iqbal, 556 U.S. at 678-679.  Further, a pleading
which offers mere “labels and conclusions” of a “formulaic recitations of the
elements of a cause of action” are insufficient.  Id.  A complaint must contain
sufficient factual matter, if accepted as true, “to state a claim to relief
that is plausible on its face.”  Id. It need not be probable that the plaintiff
(or movant) will prevail, but there are sufficient grounds that a plausible
claim has been pled.

Federal Rule of Bankruptcy Procedure 9013 incorporates the state-with-
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particularity requirement of Federal Rule of Civil Procedure 7(b), which is
also incorporated into adversary proceedings by Federal Rule of Bankruptcy
Procedure 7007.  Interestingly, in adopting the Federal Rules and Civil
Procedure and Bankruptcy Procedure, the Supreme Court stated a stricter, state-
with-particularity-the-grounds-upon-which-the-relief-is-based standard for
motions rather than the “short and plain statement” standard for a complaint.

Law-and-motion practice in bankruptcy court demonstrates why such
particularity is required in motions.  Many of the substantive legal
proceedings are conducted in the bankruptcy court through the law-and-motion
process.  These include, sales of real and personal property, valuation of a
creditor’s secured claim, determination of a debtor’s exemptions, confirmation
of a plan, objection to a claim (which is a contested matter similar to a
motion), abandonment of property from the estate, relief from stay (such as in
this case to allow a creditor to remove a significant asset from the bankruptcy
estate), motions to avoid liens, objections to plans in Chapter 13 cases (akin
to a motion), use of cash collateral, and secured and unsecured borrowing.

The court in Weatherford considered the impact on the other parties in
the bankruptcy case and the court, holding, 

The Court cannot adequately prepare for the docket when a motion
simply states conclusions with no supporting factual allegations.
The respondents to such motions cannot adequately prepare for the
hearing when there are no factual allegations supporting the relief
sought. Bankruptcy is a national practice and creditors sometimes 
do not have the time or economic incentive to be represented at each
and every docket to defend against entirely deficient pleadings.
Likewise, debtors should not have to defend against facially
baseless or conclusory claims.

Weatherford, 434 B.R. at 649-650; see also In re White, 409 B.R. 491, 494
(Bankr. N.D. Ill. 2009) (A proper motion for relief must contain factual
allegations concerning the requirement elements.  Conclusory allegations or a
mechanical recitation of the elements will not suffice. The motion must plead
the essential facts which will be proved at the hearing).

The courts of appeals agree.  The Tenth Circuit Court of Appeals rejected
an objection filed by a party to the form of a proposed order as being a
motion.  St Paul Fire & Marine Ins. Co. v. Continental Casualty Co., 684 F.2d
691, 693 (10th Cir. 1982).   The Seventh Circuit Court of Appeals refused to
allow a party to use a memorandum to fulfill the particularity of pleading
requirement in a motion, stating:

Rule 7(b)(1) of the Federal Rules of Civil Procedure provides that
all applications to the court for orders shall be by motion, which
unless made during a hearing or trial, “shall be made in writing,
[and] shall state with particularity the grounds therefor, and shall
set forth the relief or order sought.” (Emphasis added). The
standard for “particularity” has been determined to mean “reasonable
specification.” 2-A Moore's Federal Practice, para. 7.05, at 1543
(3d ed. 1975).

Martinez v. Trainor, 556 F.2d 818, 819-820 (7th Cir. 1977).
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Not pleading with particularity the grounds in the motion can be used as
a tool to abuse the other parties to the proceeding, hiding from those parties
the grounds upon which the motion is based in densely drafted points and
authorities – buried between extensive citations, quotations, legal arguments
and factual arguments.   Noncompliance with Bankruptcy Rule 9013 may be a
further abusive practice in an attempt to circumvent the provisions of
Bankruptcy Rule 9011 to try and float baseless contentions in an effort to
mislead the other parties and the court.  By hiding the possible grounds in the
citations, quotations, legal arguments, and factual arguments, a movant bent
on mischief could contend that what the court and other parties took to be
claims or factual contentions in the points and authorities were “mere academic
postulations” not intended to be representations to the court concerning the
actual claims and contentions in the specific motion or an assertion that
evidentiary support exists for such “postulations.” 

To try and rectify the pleading defects, the court anticipates Movant to
request the court to treat the points and authorities and the Bryan Declaration
as the “motion.” The Bryan Declaration states that there are 5 post-petition
defaults in the payments on the obligation secured by the Property, with a
total of $10,792.30 in post-petition payments past due.  The Declaration also
provides evidence that there are 82 pre-petition payments in default, with a
pre-petition arrearage of $164,252.66.

The court maintains the right to grant relief from stay for cause when
a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure.  In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986);  In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

11 U.S.C. § 362(d)(4) allows the court to grant relief from stay where
the court finds that the petition was filed as part of a scheme to delay,
hinder or defraud creditors that involved either (I) transfer of all or part
ownership or interest in the property without consent of secured creditors or
court approval or (ii) multiple bankruptcy  cases affecting the property. 3
Collier on Bankruptcy ¶ 362.07 (Alan N. Resnick & Henry J. Sommer eds. 16th
ed.).

     However, Movant has failed to comply with the simple and clear pleading
requirements arising under the Federal Rule of Bankruptcy Procedure and the
Local Bankruptcy Rules. The court sees no basis for granting Movant an
exemption from the Federal Rule of Bankruptcy Procedure. The Motion could have
simply and clearly stated the grounds with particularity the grounds and relief
requested, rather than sending the court on a hunt for what the grounds could
be.

The Motion is denied without prejudice. 

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

April 28, 2016 at 10:00 a.m.
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     The Motion for Relief From the Automatic Stay filed by The Bank
of New York Mellon (“Movant”) having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

     IT IS ORDERED that the Motion for Relief from Automatic Stay
is denied without prejudice.

April 28, 2016 at 10:00 a.m. 
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