
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

April 24, 2018 at 2:00 p.m.

1. 17-24801-C-13 DEANNA DESCHWANDEN MOTION TO CONFIRM PLAN
LBG-2 Lucas Garcia 3-7-18 [73]

****

Final Ruling: No appearance at the April 24, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
March 7, 2018. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors. 

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on March 7, 2018 is confirmed, and
counsel for the Debtor shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter 13
Trustee for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

**** 
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2. 18-20825-C-13 ANDREW/MYRA SINGLETON OBJECTION TO CONFIRMATION OF
CJO-1 Mikalah Liviakis PLAN BY CREDITOR CENLAR FSB

3-29-18 [35]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on March 29, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Creditor, Cenlar FSB, because the plan fails to provide for the creditor’s pre-petition arrearage.  The
pre-petition arrearage due and owing totals $7,501.11.  Furthermore, the plan provides for a monthly payment of
$2,542.84, however the current monthly post-petition payment is $2,588.89.  Finally, debtors’ disposable income
totals $650.83 per month, but the debtors must pay $774.01 per month to pay pre-petition arrearage in full, and
therefore the plan is not feasible.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****

April 24, 2018 at 2:00 p.m. - Page 3

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20825
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=609859&rpt=Docket&dcn=CJO-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=18-20825&rpt=SecDocket&docno=35


3. 17-27331-C-13 LA KEISHA STEWART CONTINUED OBJECTION TO
DPC-1 Richard Kwun CONFIRMATION OF PLAN BY DAVID

P. CUSICK
12-21-17 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 21, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

B. Debtor has failed to provide the Trustee with 60 days of employer payment advices received prior to the filing of
the petition.

C.  Plan fails liquidation analysis as it proposes 0% to unsecured creditors but debtor has non exempt equity of
$1,200.00.

D.  Plan relies upon a motion to value collateral, but one has not been filed.

The hearing was continued to February 27, 2018.  The Trustee filed a status report indicating that the
plan still relies upon a motion to value that has not been filed, the gross income of the debtor may not be accurate,
and debtor has not made all plan payments due under the terms of the plan.

The hearing was again continued.  There is no motion to value pending on the docket.  The court has no 
evidence that the debtor has made all plan payments. 
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The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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4. 18-22042-C-13 MARGARET ROBINSON MOTION TO EXTEND AUTOMATIC STAY
PGM-1 Peter Macaluso 4-10-18 [11]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on April 10, 2018. Fourteen days’ notice is
required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 17-26591) was filed on October 3, 2017 and dismissed on March 30, 2018, for
Debtor’s failure to make plan payments. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Debtor argues that her monthly net income is high enough that the plan can now succeed.  Debtor
asserts in her declaration that the refiling was due to there being a balloon payment on her second mortgage that
she did not identify until it came up and caused her to miss payments in the previous case. 

TRUSTEE’S RESPONSE

Trustee is uncertain that the proposed plan is confirmable.  The plan relies upon $674.85 per month
from amortized quarterly and annual bonuses.  This would reduce the monthly net income in the months in which
the bonuses are not received.  The plan also relies upon $5,000 per year from tax refunds, however Schedule A/B
does not disclose any tax refunds receivable.  The Trustee points out that this new case lists a payment to
Mercedes Benz Financial at $988.35 per month and that the debtors expenses have increased.

DISCUSSION

The court notes that the debtor’s previous case was dismissed for failure to make plan payments. 
Debtor refiled just a few days later with large unexplained differences in Schedule I.  As the Trustee pointed out,
the debtor’s expenses have increased.  However, the debtor’s monthly income increased from $5,735.08 on
October 3, 2017 to $7,805.49 on April 9, 2018.  This appears to be due to two main reasons: (1) debtor was
paying $4,191.89 for tax, Medicare, and Social Security deductions in October 2017, and now is paying just
$2,650.92, a $1,540.97 difference; and (2) in October 2017, debtor was paying $1,455.96 in insurance, and now
is paying just $160.10.  Neither of these differences have been explained. 

In light of the previous case, there is nothing that convinces the court that this plan is feasible. 
Where the debtor’s expenses have increased, and the only increase in income comes from unexplained reductions
of insurance, taxes, medicare, and social security, the debtor has not rebutted the presumption of bad faith under
the facts of this case.  Therefore, the motion will be denied and the automatic stay is not extended.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is denied and the
automatic stay is not extended beyond thirty days as specified in 11
U.S.C. § 362(c)(3)(A).

****   
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5. 15-21743-C-13 DANIEL/LYNNETTE BAKER CONTINUED MOTION TO MODIFY PLAN
DBJ-3 Douglas Jacobs 1-10-18 [77]
DEBTOR DISMISSED: 03/30/18
JOINT DEBTOR DISMISSED:
03/30/18

****
Final  Ruling: No appearance at the April 24, 2018 hearing is required. 
------------------------------ 

The Chapter 13 case having been dismissed March 30, 2018, the Motion to Modify Plan is denied as moot, and the
matter is removed from the calendar.

****
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6. 17-26147-C-13 DAVID/NICOLE WILLS MOTION TO CONFIRM PLAN
DEF-4 David Foyil 2-28-18 [77]

****

Final Ruling: No appearance at the April 24, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
February 28, 2018. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on February 28, 2018 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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7. 16-23656-C-13 WILLIAM/LORI CARPENTER CONTINUED MOTION TO MODIFY PLAN
SS-7 Scott Shumaker 1-15-18 [170]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
15, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Modify the Plan and the Plan is confirmed.

The Trustee opposes confirmation on the basis that:

A.  The debtor may have significant non-exempt equity.

B.  The debtor has not used the required form plan.

The debtor filed a response requesting continuing the hearing to allow the debtors to file a modified plan
using the correct plan form.

Trustee filed a reply indicating that it would not oppose a continuance. 

The court continued the matter to April 24, 2018.  The Trustee filed an amended response indicating that
it no longer opposes the Motion to Modify where the debtors have filed a Second Modified Chapter 13 Plan using the
required plan form. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is granted, Debtor’s
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Chapter 13 Plan filed on March 15, 2018 is confirmed, and counsel for the Debtor shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so approved, the Chapter 13 Trustee
will submit the proposed order to the court.

**** 
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8. 18-20567-C-13 JOYCE BILYEU OBJECTION TO CONFIRMATION OF
DPC-1 Lucas Garcia PLAN BY DAVID P. CUSICK

3-28-18 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on March 28, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan relies upon a motion to value that has not been filed to date.  The court notes that a motion to value was
filed on April 2, 2018 set for hearing on May 22, 2018.

B.  The plan is not the debtor’s best effort where the debtor’s 2016 income tax returns indicate a federal refund of
$5,329.00 and a state refund of $2,061.00.  Trustee requests that the debtor pay any refunds over $2,000 into the plan
within 15 days of receipt. 

The Plan does not currently comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and
the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

April 24, 2018 at 2:00 p.m. - Page 12

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20567
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=609437&rpt=Docket&dcn=DPC-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=18-20567&rpt=SecDocket&docno=18


IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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9. 18-20386-C-13 ELPIDIO/MARIA TUMIBAY CONTINUED OBJECTION TO
DPC-1 James Keenan CONFIRMATION OF PLAN BY DAVID

P. CUSICK
3-7-18 [12]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on March 7, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to overrule the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is $300,00 delinquent in plan payments.  Debtor has paid $0 into the plan to date.

B.  Debtor failed to appear at the First Meeting of Creditors held on March 1, 2018.

C. Debtor failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

D. Debtor has failed to provide the Trustee with 60 days of employer payment advices received prior to the filing of
the petition.

The court continued the hearing to give the debtors time to file a declaration indicating that they would
not pay student loans directly.  That appears to be the only remaining issue.  On April 18, 2018, debtors filed a
declaration indicating that they would not pay student loans directly.  There are no other outstanding issues.  As a
result, the objection will be overruled. 

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the Objection is overruled, Debtor’s Chapter 13 Plan filed
on January 24, 2018 is confirmed, and counsel for the Debtor shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed order to the Chapter 13 Trustee
for approval as to form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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10. 18-21986-C-13 TIMOTHY CLARK MOTION TO IMPOSE AUTOMATIC STAY
PGM-2 Peter Macaluso 4-11-18 [23]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(3).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(3) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on April 11, 2018.  The matter was set
pursuant to an order shortening time.

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(3).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is denied.

Debtor files this motion as a Motion to Impose Automatic Stay, but the court notes that this is
essentially a Motion to Extend the Automatic Stay. Debtor seeks to have the provisions of the automatic stay
provided by 11 U.S.C. § 362(c) extended beyond thirty days in this case. This is Debtor’s third bankruptcy case
within the last twelve months. Debtor’s first bankruptcy case (No. 17-27295) was filed on November 2, 2017 and
dismissed on November 13, 2017, for Debtor’s failure to file all necessary documents.  The debtor’s second
bankruptcy case (No.  17-27928) was filed on December 5, 2017, and was converted to chapter 13 on January 10,
2018, before being dismissed on March 21, 2018 for failure to file a plan.  The court notes that debtor’s motion
indicates that the second case started as a chapter 13 and was converted to 7, but a study of the docket shows that
the case was filed as a chapter 7 and converted to chapter 13 prior to dismissal. Therefore, pursuant to 11 U.S.C.
§ 362(c)(2)(A), the provisions of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
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209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, debtor argues that the plan is “very likely” to successfully complete and provides for first and
second deeds of trust as well as property liens, priority debts, and a 100% dividend to unsecured nonpriority
debts.  The plan will be funded by a sale of property of the debtor after 6 months of plan payments. 

TRUSTEE’S RESPONSE

Chapter 13 Trustee filed a response indicating that the Trustee does not see an ability to fund the plan
in this case.  Debtor has a monthly net income of $4,500 whereas this number appears to be debtor’s gross
income, and debtor’s monthly net income is $1,800.00.  Compared to debtor’s previous plan, debtor has $953 less
money per month in this case.  In the previous case, NationStar’s monthly payment was $2,236.53, however in
this case, the plan proposes to pay NationStar a monthly payment of $1,400.00. 

Debtor has not sufficiently rebutted the presumption of bad faith under the facts of this case and the
prior case for the court to extend the automatic stay.  The debtor has not adequately explained the differences in
this case that would allow for completion where previous plans have failed. 

The motion is denied and the automatic stay is not extended.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is denied and the
automatic stay is not extended beyond thirty days as specified in 11
U.S.C. § 362(c)(3)(A).

****   
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11. 18-20794-C-13 COREY STIPP OBJECTION TO CONFIRMATION OF
DPC-1 Scott Sagaria PLAN BY DAVID P. CUSICK

3-28-18 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on March 28, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is delinquent on plan payments in the amount of $390.00.  Debtor has paid $0 into the plan to date. 

B. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

C.  Debtor’s plan does not list the residential lease of Emerald Point, which is listed on Schedule G. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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12. 17-23396-C-13 ANTHONY/JERI AMENDOLA MOTION TO MODIFY PLAN
LBG-102 Lucas Garcia   3-7-18 [47]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on March
7, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The court notes that the Chapter 13 Trustee filed a late opposition on April 11, 2018.  The last day for
opposition was April 10, 2018.  In light of the brief delay, the court does not find any parties to be prejudiced by
allowing the opposition to be heard. 

The Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent in plan payments in the amount of $150.00.  Debtor has paid $22,550.00 into the plan.

B.  The plan will not complete until 68 months have elapsed.  The plan payment would need to increase by $62.00 for
the plan to complete in 60 months.

C.  Section 3.06 proposes a monthly payment of $0 for administrative expenses where $134.92 in attorney’s fees
remain to be paid.

D.  Debtor’s supplemental Schedule I shows that debtor may have borrowed funds from a retirement account where
$172.01 is budgeted monthly for repayment.  A supplemental declaration to address this matter may be necessary.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
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been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 
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13. 17-26999-C-13 RADOSLAV DONKOV AND CONTINUED OBJECTION TO CLAIM OF
DPR-1 SVETLANA DONKOVA FV-1, INC., CLAIM NUMBER 3

David Ritzinger 1-3-18 [28]

Thru #14
****

Tentative  Ruling:  The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 3007-1 Objection to Claim - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, parties requesting special notice, and Office of the United States Trustee on
January 3, 2018.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
responding parties and other parties in interest are entered. 

The Objection to Proof of Claim is xxxxxxxxxxxxxx.

Debtor requests that the court disallow the claim of FV-1 Inc., Proof of Claim 3-1, Official Registry of Claims in
this case. The Claim is asserted to be secured in the amount of $164,902.55. Objector asserts that debtors
modified the loan and the new interest rate was set at 0.0001%.  Where the claim of FV-1 Inc.  includes interest
above 0.0001%, the claim should be disallowed.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

CREDITOR’S RESPONSE

Creditor responds and asserts that it is in the process of preparing a Motion for Authority to Enter
into a Loan Modification Agreement, and when approval of that is attained, the creditor will file an amended
Proof of Claim that will resolve debtors’ objection.
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DISCUSSION

The court notes that a Loan Modification has been filed and set for final ruling granting the motion
where there are no parties that object to the motion. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of FV-1 Inc., filed by the debtor, having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim is xxxxxxxxxx.
****
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14. 17-26999-C-13 RADOSLAV DONKOV AND MOTION TO APPROVE LOAN
MDE-2 SVETLANA DONKOVA MODIFICATION

David Ritzinger 3-23-18 [45]

****
Final Ruling: No appearance at the April 24, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on March 23, 2018.
Twenty-eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by the Creditor, Specialized Loan Servicing LLC,
seeks court approval for Debtors, Radoslav and Svetlana Donkova, to enter into a loan modification affecting
1044 Haman Way, Roseville, CA.  The loan modification agreement provides for an adjusted interest rate of
.0001% and the restructure of arrears into the principal balance of the loan.

Creditor is attempting to obtain a “comfort order” so that the parties can enter into the loan
modification agreement without violating the automatic stay provision or any other provision of the bankruptcy
code. 

This post-petition financing is consistent with the Chapter 13 Plan in this case and Debtor's ability to
fund that Plan.  There being no objection from the Trustee or other parties in interest, and the motion complying
with the provisions of 11 U.S.C. § 364(d), the Motion to Approve the Loan Modification is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in
the Civil Minutes for the hearing.

The Motion to Approve the Loan Modification filed
by [name of movant] having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the court authorizes Radoslav
and Svetlana Donkova to amend the terms of the loan with
Specialized Loan Servicing LLC, which is secured by the real
property commonly known as 1044 Haman Way, Roseville,
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California, on such terms as stated in the Modification Agreement
filed as Exhibit 4  in support of the Motion, Dckt.  48.

****
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15. 18-22011-C-13 ZAIAH MCNEAL MOTION TO EXTEND AUTOMATIC STAY
MJD-1 Matthew DeCaminada O.S.T.

4-16-18 [15]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(3).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(3) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on April 16, 2018.  The matter was set for
hearing based on a Motion for Order Shortening Time. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(3).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No. 16-24837) was filed on July 25, 2016 and dismissed on February 28, 2018, for
Debtor’s failure to make plan payments. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, the debtor has a similar plan to the previous case, except that the note on her current vehicle
has been paid down.  This will allow the debtor to make her monthly chapter 13 plan payments.  Debtor’s
previous case was dismissed because she was not employed.  Debtor is still not employed.  Debtor is receiving
social security income along with the assistance of her mother.  Debtor expects to be employed soon.  In the
debtor’s previous case, she was forced to relocate on short notice, however she now has stable housing. 

Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior
case for the court to extend the automatic stay.  The court is slightly concerned that the debtor does not have
regular income to complete a chapter 13 plan.  The plan appears to either rely upon the debtor’s finding of
employment or on contributions from a third party. 

The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further order of this court.

****   
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16. 18-22208-C-13 TERRY PARKER AND TONYA MOTION TO EXTEND AUTOMATIC STAY
PGM-1 TYUS-PARKER O.S.T.

Peter Macaluso 4-17-18 [11]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(3).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(3) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on April 17, 2018.  The matter was set
pursuant to a motion for order shortening time. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(3).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  17-22875) was filed on April 28, 2017 and dismissed on January 21, 2018, for
Debtor’s failure to make plan payments and get a plan confirmed. Therefore, pursuant to 11 U.S.C. §
362(c)(2)(A), the provisions of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, Debtor asserts that there are sufficient funds to make plan payments.  Debtor appears to have
regular income and net monthly income to pay plan payments. Debtor has sufficiently rebutted the presumption
of bad faith under the facts of this case and the prior case for the court to extend the automatic stay.

The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further order of this court.

****   
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17. 16-20667-C-13 HARRIS WALKER CONTINUED MOTION TO MODIFY PLAN
MMN-3 Michael Noble 3-6-18 [100]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on March
6, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $2,371.00 under the terms of the proposed plan. 

Debtor’s Reply

Debtor relies that the remaining delinquency will be paid as of the date of the hearing. 

Discussion

The court continued this hearing to allow the debtor time to figure out the right amount that is owed to
the trustee and to make such payment. 

The court does not currently have evidence of the debtor’s payments. As a result, the Plan does not
comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 
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