
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

March 26, 2019 at 2:00 p.m.

1. 18-27400-C-13 MICHAEL/TAMMIE PORTZER MOTION TO CONFIRM PLAN
MDA-1 Mary Anderson 2-11-19 [26]

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 11, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is xxxxx.

Michael Portzer and Tammie Portzer (“Debtors”) seek confirmation of their First Amended Plan
to address unexpected changes in their month-to-month finances. Dckt. 29 (Declaration).  The Amended
Plan proposes an average monthly payment of $6,060.00 providing a 25% dividend to the general unsecured
creditors over 60 months. Dckt. 28 (Amended Plan).  11 U.S.C. § 1323 permits a debtor to amend a plan any
time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on February 27, 2019. Dckt. 35.  
The Trustee notes that while the proposed plan appears feasible, Debtors list in Class 2 claims of Ally
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Financial secured by a 2015 Jeep Grand Cherokee; Bank of Stockton secured by a 2013 Jeep Wrangler; and
Ford Motor Credit secured by a 2016 Ford F250 as Non-Purchase Money Security Interests.  However, it
appears to the Trustee that the creditors may be entitled to receive payments prior to confirmation. 

RULING:

At the hearing ----.

The Amended Plan complies with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by Michael
Portzer and Tammie Portzer (“Debtor”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s First Amended
Chapter 13 Plan filed on February 11, 2019, is confirmed.  Debtor’s Counsel shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to David Cusick (“the Chapter 13 Trustee”) for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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2. 19-21102-C-13 ALEJANDRO MARTINEZ MOTION TO EXTEND AUTOMATIC STAY
PGM-1 Peter Macaluso 3-8-19 [14]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 8, 2019.  By the court’s calculation, 18 days’ notice was
provided.  14 days’ notice is required.

The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the motion, the court will set a
briefing schedule and a final hearing, unless there is no need to develop the record further.  If no opposition
is offered at the hearing, the court will take up the merits of the motion.  At the hearing, ------------------------
---------.

The Motion to Extend the Automatic Stay is granted.

Alejandro Martinez (“Debtor”) seeks to have the provisions of the automatic stay provided by 11
U.S.C. § 362(a) extended beyond thirty days in this case.  This is Debtor’s second bankruptcy petition
pending in the past year.  Debtor’s prior bankruptcy case (No. 14-32456) was dismissed on February 11,
2019, after Debtor did not make all required plan payments. See Order, Bankr. E.D. Cal. No. 14-32456,
Dckt. 86, February 11, 2019.  Therefore, pursuant to 11 U.S.C. § 362(c)(3)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing of the petition.

Here, Debtor states that the instant case was filed in good faith and explains that he is “better
organize[d] with [his] financials” and has hired his current attorney.  Dckt. 16, Debtor Declaration.   The
court notes that the same counsel in this matter represented Debtor since August 31, 2015 in the prior
bankruptcy proceeding..

The court notes that Debtor’s declaration in the prior proceeding states that Debtor had
difficulties making up delinquent plan payments after having approximately $1,200.00 in unanticipated car
repairs. See Declaration, Bankr. E.D. Cal. No. 14-32456, Dckt. 70, August 24, 2018.  

Upon motion of a party in interest and after notice and hearing, the court may order the
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provisions extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11
U.S.C. § 362(c)(3)(B).  As this court has noted in other cases, Congress expressly provides in 11 U.S.C.
§ 362(c)(3)(A) that the automatic stay terminates as to Debtor, and nothing more.  In 11 U.S.C.
§ 362(c)(4), Congress expressly provides that the automatic stay never goes into effect in the bankruptcy
case when the conditions of that section are met.  Congress clearly knows the difference between a debtor,
the bankruptcy estate (for which there are separate express provisions under 11 U.S.C. § 362(a) to protect
property of the bankruptcy estate) and the bankruptcy case.  While terminated as to Debtor, the plain
language of 11 U.S.C. § 362(c)(3) is limited to the automatic stay as to only Debtor.  The subsequently filed
case is presumed to be filed in bad faith if one or more of Debtor’s cases was pending within the year
preceding filing of the instant case. Id. § 362(c)(3)(C)(i)(I).  The presumption of bad faith may be rebutted
by clear and convincing evidence. Id. § 362(c)(3)(C).

In determining if good faith exists, the court considers the totality of the circumstances. In re
Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, Staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J.
201, 209–10 (2008).  An important indicator of good faith is a realistic prospect of success in the second
case, contrary to the failure of the first case. See, e.g., In re Jackola, No. 11-01278, 2011 Bankr. LEXIS
2443, at *6 (Bankr. D. Haw. June 22, 2011) (citing In re Elliott-Cook, 357 B.R. 811, 815–16 (Bankr. N.D.
Cal. 2006)).  Courts consider many factors—including those used to determine good faith under §§ 1307(c)
and 1325(a)—but the two basic issues to determine good faith under § 362(c)(3) are:

A. Why was the previous plan filed?

B. What has changed so that the present plan is likely to succeed?

In re Elliot-Cook, 357 B.R. at 814–15.

Debtor has sufficiently demonstrated the case was filed in good faith/rebutted the presumption of
bad faith under the facts of this case and the prior case for the court to extend the automatic stay.

The Motion is granted, and the automatic stay is extended for all purposes and parties, unless
terminated by operation of law or further order of this court.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Extend the Automatic Stay filed by Alejandro Martinez
(“Debtor”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and the automatic stay is
extended pursuant to 11 U.S.C. § 362(c)(3)(B) for all purposes and parties, unless
terminated by operation of law or further order of this court.

****
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3. 19-20510-C-13 ROBERTA WHITE OBJECTION TO CONFIRMATION OF
DPC-1 Gabriel Liberman PLAN BY DAVID P. CUSICK

3-4-19 [14]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 4, 2019.  By the court’s calculation, 22 days’ notice was
provided.  14 days’ notice is required.

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection.  At the hearing ---------------------------------.

The Objection to Confirmation of Plan is overruled.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the basis
that:

A. Debtor is not providing for all disposable income in the proposed monthly
payments. Specifically, the Trustee notes that during the Meeting of
Creditors Debtor stated that Debtor’s business was sold.  Accordingly, the
Trustee questions whether the expenses claimed for the business on Debtor’s
Schedule J are appropriate.  Additionally, the Trustee asserts the income
from the sale of said business is not reflected on Debtor’s Schedule I or in
the plan.

B.            Debtor has not listed all assets, notably a storage locker containing
equipment used in the former business that was disclosed during the
Meeting of Creditors. The Trustee also noted that Debtor disclosed a
$216.00 monthly expense for the storage locker that was not reflected on
Debtor’s Schedule J. 
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DEBTOR’S RESPONSE:

Debtor responds that the originally filed Schedules I and J reflected a six month average of
Debtor’s income and expenses preceding the case.  Dckt. 20.  Debtor acknowledges that the business
forming the basis for certain claims for income and expenses no longer operates.  Accordingly, Debtor states
that amended schedules I and J have been filed to reflect the $875.00 monthly payments resulting from the
sale of the business and removed the expenses associated with the prior operation of that business. Debtor
also states that there are 19 months remaining on the monthly payments resulting from the sale of his
business. Further, Debtor addresses the omission of the storage locker by claiming this was inadvertent, that
the value of the contents is $2,500.00, and the monthly expenses is $216.00.

Debtor proposes that the order confirming the plan increase the monthly payments to $1,779.00
for months 1 through 19 and be reduced to $1,120.00 for months 20 through 60 to reflect the monthly
payments from the sale of business and the expense of the storage locker.

RULING:

Debtor’s response raises some very serious issues concerning the truthfulness of statements he is
willing to make under penalty of perjury. This goes to not only the good faith in proposing the plan, but in
filing the case and prosecuting the case.  Additionally, Debtor’s loose use of inaccurate statements under
penalty of perjury put in doubt the ability of Debtor to provide any credible testimony.

At the hearing -------.

Absent an opposition by the Trustee, the plan complies with 11 U.S.C. §§ 1322 and 1325(a). 
The Objection is overruled, and the Plan is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by The Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection is overruled, and Roberta Kay White’s
(“Debtor”) Chapter 13 Plan filed on January 28, 2019, is confirmed.  Counsel for
Debtor shall prepare an appropriate order confirming the Chapter 13 Plan, transmit
the proposed order to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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4. 14-29214-C-13 CLEVELAND BELLARD CONTINUED MOTION FOR ENTRY OF
MET-8 Mary Ellen Terranella DISCHARGE

12-15-18 [236]
Thru #5

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on December 15, 2018.  28 days’ notice is required.  That requirement
was met. 

The Motion for Entry of Discharge has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest to file written
opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B)
is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to file opposition as
consent to grant a motion).  The defaults of the non-responding parties and other parties in interest are
entered.

The hearing on the Motion for Entry of Discharge is continued to 2:00 p.m. on
April 30, 2019.

The Motion for Entry of Discharge has been filed by Cleveland Bellard (“Debtor”).  With some
exceptions, 11 U.S.C. § 1328 permits the discharge of debts provided for in a plan or disallowed under 11
U.S.C. § 502 after the completion of plan payments.  Debtor alleges that he has completed all required Plan
payments. David Cusick’s (“the Chapter 13 Trustee”) final report was has not been filed.  The order
approving final report and discharging the Chapter 13 Trustee has not been entered. The entry of an order
approving the final report is evidence that the estate has not yet been administered.

Debtor’s Declaration (Dckt. 238) certifies that Debtor:

A. has completed the plan payments;

B. does not have any delinquent domestic support obligations;

C. has completed a financial management course and filed the certificate with
the court;

D. has not received a discharge in a case under Chapter 7, 11, or 12 during the
four-year period prior to filing of this case or a discharge under a Chapter 13
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case during the two-year period prior to filing of this case;

E. is not subject to the provisions of 11 U.S.C. § 522(q)(1); and

F. is not a party to a pending proceeding which implicates 11 U.S.C.
§ 522(q)(1).

TRUSTEE’S RESPONSE:

The Trustee is not certain that all Plan payments have been made. The Trustee notes that
$200,572.00 has been paid to date and all allowed claims have been paid in full except whatever attorney
fees may be owing pursuant to amended Claim No. 6.  The Trustee has a balance of $155.51 on hand, had
not filed the Notice to Debtor of Completed Plan Payments, the Trustee’s Final Report and Account, or the
Order Approving the Final Report and Discharging the Trustee. The Trustee also notes that no objection to
Claim No. 6 is pending.

CREDITOR RESPONSE:

On January 2, 2018 (13 days prior to the hearing), Creditor Carole Rominger responded to
Debtor’s Motion. Creditor claims that Debtor is improperly seeking to Object to its claim of attorneys fees
and/or seeking to value collateral. Creditor asserts that the relief sought by Debtor requires 35 days notice
and they were only provided 28 days. 

DEBTOR RESPONSE:

Debtor’s counsel responds that Debtor will file an Objection to Claim No. 6 to be set for hearing
on March 26, 2019.  Debtor requests that this motion also be heard on the same date. Debtor also requests
that the Creditor’s Response be stricken claiming it was filed late.  

DISCUSSION:

The January 15, 2019 hearing was continued to permit Debtor to file an Objection to Claim No.
6.  Dckt. 255.  The court notes that the hearing on the now filed Objection to Claim is set for April 30, 2019.
Dckt. 270.

At the hearing ----.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Entry of Discharge filed by Cleveland Bellard (“Debtor”)
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is xxxx.
****
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5. 14-29214-C-13 CLEVELAND BELLARD OBJECTION TO CLAIM OF CAROLE
MET-9 Mary Ellen Terranella ROMINGER, CLAIM NUMBER 6

2-11-19 [257]

****
Hearing continued to April 30, 2019 pursuant to court order.  Dckt. 270.  No appearance at the March
26, 2019 hearing necessary. 

****
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6. 16-26032-C-13 BRENDA BENNETT MOTION TO MODIFY PLAN
PGM-2 Peter Macaluso 2-11-19 [75]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 11, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R. 3015-1(d)(2) (requiring
fourteen days’ notice for written opposition).  That requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is granted.

Brenda Bennett (“Debtor”) seeks confirmation of the Modified Plan because Debtor has
relocated to Texas, had a decrease in income, and had additional expenses (car repairs and the purchase of
new clothes due a 57lb weight loss). Dckt. 79 (Declaration).  The Modified Plan proposes that missed
payments be forgiven and Debtor make monthly payments of $1,055.00 for the remaining 32 months. Dckt.
78 (Modified Plan).  11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 11, 2019. Dckt. 87. The
Trustee notes that the modified Plan does not authorize disbursed payments of $360.42 in lease arrears in
connection with an assumed lease for a 2014 Kia Forte.  The Trustee states that he would have no opposition
if Debtor authorized payments in the order confirming. 

DEBTOR’S RESPONSE:

On March 19, 2018, Debtor’s counsel responded that Debtor is amenable to adding the proposed
modification authorizing the $360.42 disbursement in the order confirming the Modified Plan. 
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RULING:

Absent additional opposition from the Trustee, the Modified Plan, as adjusted per the Trustee’s
Opposition, complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by Brenda
Bennett (“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s Modified
Chapter 13 Plan filed on February 11, 2019, is confirmed.  Debtor’s Counsel shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to David Cusick (“the Chapter 13 Trustee”) for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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7. 19-21046-C-13 JENNIFER GEREGHTY MOTION TO APPROVE LOAN
EGS-1 Thomas Amberg MODIFICATION

3-12-19 [17]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition and
whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 12, 2019.  14 days’ notice is required.  That requirement was
met. 

The Motion to Approve Loan Modification was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the motion, the court will set a
briefing schedule and a final hearing, unless there is no need to develop the record further.  If no opposition
is offered at the hearing, the court will take up the merits of the motion.  At the hearing, ------------------------
---------.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by Bayview Loan Servicing, LLC servicing
agent for Metropolitan Life Insurance Company (“Movant”) seeks court approval for Debtor to incur
post-petition credit.  Movant, whose claim the Plan provides for in Class 4, has agreed to a loan
modification that will reduce Debtor’s mortgage payment from the current $1,994.00 per month to
$1,284.10 per month.  The modification will capitalize the pre-petition arrears and provides for an increase
in the interest rate from 4.375% to 4.625% over the next 35 years.

The Motion is supported by the Declarations of Amarilys Zorrilla and Jennifer Gereghty. Dckts.
19; 26.  The Declarations affirm Debtor’s desire to obtain the post-petition financing and provides evidence
of Debtor’s ability to pay this claim on the modified terms.

This post-petition financing is consistent with the Chapter 13 Plan in this case and with Debtor’s
ability to fund that Plan.  There being no objection from the Chapter 13 Trustee, as it was withdrawn (Dckt.
28), or other parties in interest, and the Motion complying with the provisions of 11 U.S.C. § 364(d), the
Motion to Approve the Loan Modification is granted.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Approve Loan Modification filed by Bayview Loan
Servicing, LLC servicing agent for Metropolitan Life Insurance Company (“Movant”)
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the court authorizes Bayview Loan Servicing, LLC
servicing agent for Metropolitan Life Insurance Company to amend the terms of the
loan with Jennifer Gereghty (“Debtor”), which is secured by the real property
commonly known as 3455 Trinidad Road, West Sacramento, California, on such
terms as stated in the Modification Agreement filed as Exhibit G in support of the
Motion (Dckt. 20).

****
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8. 13-33257-C-13 JAYNIE GORDON MOTION TO AVOID LIEN OF VION
PR-4 Patrick Riazi HOLDINGS, LLC

2-15-19 [89]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be
no opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, Creditor, creditors, parties requesting special
notice, and Office of the United States Trustee on March 5, 2019.  14 days’ notice is required. That
requirement was met. 

The Motion to Avoid Judicial Lien was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 13 Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the motion, the court will set a
briefing schedule and a final hearing, unless there is no need to develop the record further.  If no opposition
is offered at the hearing, the court will take up the merits of the motion.  At the hearing, ------------------------
---------.

The Motion to Avoid Judicial Lien is denied.

This Motion requests an order avoiding the judicial lien of Vion Holdings, LLC (“Creditor”)
against property of Jaynie Gordon (“Debtor”) commonly known as 5104 Rose Street, Sacramento,
California (“Property”).  Dckt. 101.

A judgment was entered against Debtor in favor of Creditor in the amount of $25,772.14.  An
abstract of judgment was recorded with Sacramento County on February 22, 2012, that encumbers the
Property.

Pursuant to Debtor’s Schedule A, the subject real property has an approximate value of
$171,500.00 as of the petition date. Dckt. 1.  The unavoidable consensual liens that total $401,939.00 as of
the commencement of this case are stated on Debtor’s Schedule D. Dckt. 1.  Debtor has claimed an
exemption pursuant to California Code of Civil Procedure § 703.140(b)(1) in the amount of $0.00 on
Amended Schedule C. Dckt. 87.

CHAPTER 13 TRUSTEE RESPONSE:
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The Trustee notes that the Debtor lists Creditor on Schedule F as a nonpriority unsecured claim. 
Dckt. 1, pg. 28.  Debtor’s Plan (Dckt. 31) does not provide for the subject lien.  The Creditor has not filed a
proof of claim. 

The Trustee also notes that Debtor’s previous attempt to Avoid Creditor’s Lien was denied
without prejudice  because the court determined the judicial lien did not impair Debtor’s exemption of real
property – because Debtor had not claimed an exemption in the Property. Dckts. 97; 98.  

RULING:

After application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is no
equity to support the judicial lien.  However, because the Debtor has claimed an exemption in the amount of
$0.00 the fixing of the judicial lien does not impair Debtor’s exemption of the real property. 

ISSUANCE OF A COURT-DRAFTED ORDER

An order (not a minute order) substantially in the following form shall be prepared and issued by the court:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Avoid Judicial Lien pursuant to 11 U.S.C. § 522(f) filed by
Jaynie Gordon (“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Avoid Judicial Lien denied.
****
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9. 18-26558-C-13 JANET GONZALEZ MOTION TO CONFIRM PLAN
DBJ-1 Douglas Jacobs 2-7-19 [30]

Thru #10

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 7, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is xxxxx.

Janet Gonzalez (“Debtor”) seeks confirmation of the Amended Plan in order to increase the
dividend provided to the general unsecured creditors. Dckt. 32 (Declaration).  The Amended Plan provides
for a 42% dividend to the general unsecured creditors and increases plan payments from $5,112.00 to
$6,502.00. Dckts. 7 (Confirmed Plan); 35 (Amended Plan).  The proposed increased monthly payments are
made feasible with a $1,400.00 monthly contribution from Debtor’s father, Leobardo Gurrola.  Dckt. 33,
Declaration of Debtor’s Father. 11 U.S.C. § 1323 permits a debtor to amend a plan any time before
confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 4, 2019. Dckt. 41.  The
Trustee states that Debtor is delinquent $6,702.00 in plan payments and the Amended Plan does not address
the approximately one month delinquency.

DEBTOR’S RESPONSE:

Debtor’s counsel responds without a declaration from Debtor that the delinquency will be cured
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prior to the hearing. Dckt. 47.

DECISION:

Absent evidence that the Debtor has cured the delinquency there is cause to deny confirmation of
the Plan. Delinquency indicates that the Plan is not feasible and is reason to deny confirmation. See 11
U.S.C. § 1325(a)(6).

At the hearing ------. 

The Amended Plan does not comply with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is not
confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by Janet
Gonzalez(“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan is denied,
and the proposed Chapter 13 Plan is not confirmed.

****
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10. 18-26558-C-13 JANET GONZALEZ CONTINUED MOTION TO DISMISS
DPC-2 Douglas Jacobs CASE

2-5-19 [26]

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, and Office of the United States Trustee on February 5, 2019.  By the
court’s calculation, 43 days’ notice was provided.  28 days’ notice is required.

The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  Debtor filed opposition.  If it appears at the hearing that disputed, material, factual issues
remain to be resolved, then a later evidentiary hearing will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Dismiss is xxxx.

The Chapter 13 Trustee, David Cusick (“Trustee”), seeks dismissal of the case on the basis that:

1. Janet Gonzalez (“Debtor”) is $4,834.37 delinquent in plan payments.

2. Debtor has failed to file an Amended Plan and set it for confirmation since
the Trustee’s Objection To Confirmation of the prior plan was sustained
January 15, 2019. 

DEBTOR’S RESPONSE

Debtor filed a Response on February 25, 2019. Dckt. 39.  Debtor states she will be completely
current with her plan payments by the time of the March hearing. Debtor further states an Amended Plan
was filed on February 7, 2019, and was set for a confirmation hearing on March 26, 2019. 

TRUSTEE’S REPLY

The Trustee filed a Reply on March 6, 2019. Dckt. 44.  The Trustee states that the Debtor is
delinquent $6,702.00 under the terms of the Amended Plan filed February 7, 2019. 

FILING OF AMENDED PLAN

Debtor filed an Amended Plan and Motion to Confirm on February 7, 2019. Dckts. 30, 35.  The
court has reviewed the Motion to Confirm the Amended Plan and the Declaration in support filed by Debtor.
Dckt. 32, 33.  The Motion appears to comply with Federal Rule of Bankruptcy Procedure 9013 (stating
grounds with particularity), and the Declaration appears to provide testimony as to facts to support
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confirmation based upon Debtor’s personal knowledge. FED. R. EVID. 601, 602.

However, Trustee notes Debtor is substantially delinquent under the new Amended Plan. Based
on the foregoing, the court shall continue the hearing on the Motion to Dismiss to be heard alongside the
Motion to Confirm Amended Plan March 26, 2019 at 2:00 p.m. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Dismiss the Chapter 13 case filed by the Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Dismiss is xxxx.
****
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11. 19-20360-C-13 KENNETH JOHNSON OBJECTION TO CONFIRMATION OF
DPC-1 Mark Wolff PLAN BY DAVID P. CUSICK

2-25-19 [24]
Thru #12

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 25, 2019.  14 days’ notice is required.  That requirement
was met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection.  At the hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the basis
that:

A. The Plan requires 75 months to complete, exceeding the maximum amount
of time allowed under 11 U.S.C. § 1322 (d).  

Trustee’s objection is well-taken.  Debtor is in material default under the Plan because the Plan
will complete in more than the permitted sixty months.  According to Trustee, the Plan will complete in 75
months.  The Plan exceeds the maximum sixty months allowed under 11 U.S.C. § 1322(d).

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained, and
the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by The Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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12. 19-20360-C-13 KENNETH JOHNSON OBJECTION TO CONFIRMATION OF
NLG-1 Mark Wolff PLAN BY FEDERAL NATIONAL

MORTGAGE ASSOCIATION
2-28-19 [31]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 28, 2019.  14 days’ notice is required.  That requirement
was met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection.  At the hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

Federal National Association (“Creditor”) holding a secured claim opposes confirmation of the
Plan on the basis that:

A. Debtor’s Plan requires at least 68 months to complete. 

B. Debtor’s Plan only provides for $4,000.00 of the $11,288.57 of pre-petition
arrears due and owing under Creditor’s note.

C.  Debtor’s Plan does not appear to provide for all of Debtor’s disposable income.
Debtor’s Schedule J reflects $4,971.13 of disposable income while the Plan provides
for monthly payments of $3,875.00.

Creditor’s objections are well-taken.  Debtor is in material default under the Plan because the
Plan will complete in more than the permitted sixty months. The Plan requiring at least 68 months exceeds
the maximum sixty months allowed under 11 U.S.C. § 1322(d). The objecting creditor holds a deed of trust

March 26, 2019 at 2:00 p.m. - Page 22

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-20360
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=623694&rpt=Docket&dcn=NLG-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=19-20360&rpt=SecDocket&docno=31


secured by Debtor’s residence.  Creditor has filed a timely proof of claim in which it asserts $11,288.57 in
pre-petition arrearages.  

The Plan does not propose to cure all of those arrearages.  The Plan must provide for payment in
full of the arrearage as well as maintenance of the ongoing note installments because it does not provide for
the surrender of the collateral for this claim. See 11 U.S.C. §§ 1322(b)(2) & (5), 1325(a)(5)(B).  The Plan
cannot be confirmed because it fails to provide for the full payment of arrearages.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained, and
the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by Federal National Association
(“Creditor”) holding a secured claim having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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13. 18-27963-C-13 EUFEMIO/LIZA SEGUBAN MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 2-18-19 [18]

Thru #14

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 18, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is denied.

Eufemio Seguban and Liza Seguban (“Debtors”) seek confirmation of the Amended Plan. Dckt.
21 (Declaration).  The court notes that the Amended Plan reduces the proposed monthly payments provided
for in the originally filed plan, to which the Trustee objected on feasability grounds.  Dckt. 14.  The
Amended Plan provides for monthly payments of $810.00 (reduced from $980.00) for 60 months with no
less than a 0% dividend to the general unsecured creditors. Dckt. 20 (Amended Plan).  11 U.S.C. § 1323
permits a debtor to amend a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 5, 2019. Dckt. 31.  The
Chapter 13 Trustee asserts that Debtor is $190.00 delinquent in plan payments. Delinquency indicates that
the Plan is not feasible and is reason to deny confirmation. See 11 U.S.C. § 1325(a)(6). 

The Trustee also asserts that Debtors’ Plan relies on an unresolved Motion to Value. Dckt. 24. A
review of Debtor’s Plan shows that it relies on the court valuing the secured claim of Tustin Community
Bank.  Debtor has filed a Motion to Value the Secured Claim of Tustin Community Bank set for hearing on
March 26, 2019.  Without the court valuing the claim, the Plan is not feasible. 11 U.S.C. § 1325(a)(6).
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DEBTORS RESPONSE:

Debtor’s counsel responded on March 19, 2019, without declarations from Debtors, that the
delinquence will be cured prior to the hearing and they anticipate prevailing in the Motion to Value.  Dckt.
37.

DISCUSSION:

At the hearing----.

Absent evidence that the Debtors have cured the delinquency and prevailed in the Motion to
Value, the Amended Plan does not comply with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by Eufemio
Seguban and Liza Seguban (“Debtors”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan is denied,
and the proposed Chapter 13 Plan is not confirmed.

****
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14. 18-27963-C-13 EUFEMIO/LIZA SEGUBAN MOTION TO VALUE COLLATERAL OF
PGM-2 Peter Macaluso TUSTIN COMMUNITY BANK

2-18-19 [24]

****
Final Ruling: No appearance at the March 26, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtor’s Attorney, Chapter 13 Trustee, Creditor, creditors, parties requesting special
notice, and Office of the United States Trustee on February 18, 2019.  28 days’ notice is required.  That
requirement was met. 

The Motion to Value Collateral and Secured Claim has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest to
file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to
file opposition as consent to grant a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of the record, there are no disputed
material factual issues, and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The Motion to Value Collateral and Secured Claim of Tustin Community Bank
(“Creditor”) is granted, and Creditor’s secured claim is determined to have a
value of $3,000.00.

The Motion filed by Eufemio Seguban and Liza Seguban (“Debtors”) to value the secured claim
of Tustin Community Bank (“Creditor”) is accompanied by Debtor’s declaration.  Debtor is the owner of a
2013 Dodge Journey (“Vehicle”).  Debtor seeks to value the Vehicle at a replacement value of $3,000.00 as
of the petition filing date.  As the owner, Debtor’s opinion of value is evidence of the asset’s value. See FED.
R. EVID. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the Vehicle’s title secures a purchase-money loan incurred on November 20, 2013,
which is more than 910 days prior to filing of the petition, to secure a debt owed to Creditor with a balance
of approximately $13,941.03.  Therefore, Creditor’s claim secured by a lien on the asset’s title is under-
collateralized.  Creditor’s secured claim is determined to be in the amount of $3,000.00, the value of the
collateral. See 11 U.S.C. § 506(a).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure
3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
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hearing.

The Motion to Value Collateral and Secured Claim filed by Eufemio
Seguban and Liza Seguban (“Debtors”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is
granted, and the claim of Tustin Community Bank (“Creditor”) secured by an asset
described as 2013 Dodge Journey (“Vehicle”) is determined to be a secured claim in
the amount of $3,000.00, and the balance of the claim is a general unsecured claim to
be paid through the confirmed bankruptcy plan.  The value of the Vehicle is
$3,000.00 and is encumbered by a lien securing a claim that exceeds the value of the
asset.

****
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15. 15-20764-C-13 JOHN/OLIVIA D'ANTONIO MOTION TO MODIFY PLAN
PSB-1 Pauldeep Bains 2-5-19 [180]

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 5, 2019.   35 days’ notice is required. FED. R. BANKR. P.
2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R. 3015-1(d)(2) (requiring
fourteen days’ notice for written opposition).  That requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure
3015(g).  Failure of the respondent and other parties in interest to file written opposition at least fourteen
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding
a court ruling based upon a local rule construing a party’s failure to file opposition as consent to grant a
motion).  Opposition having been filed, the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing
will be set. LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

John D’Antonio and Olivia D’Antonio (“Debtors”) seek confirmation of the Modified Plan due
to Debtor John D’Antonio’s loss of employment . Dckt. 182 (Declaration).  The Modified Plan proposes a
step up payment plan to allow Debtor time to become gainfully employed. Dckt. 184 (Modified Plan).  11
U.S.C. § 1329 permits a debtor to modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 11, 2019. Dckt. 193.  The
Trustee questions whether there is a clerical error with respect to Debtor’s proposed monthly payments. 
Additionally, the Debtors have not filed Supplemental Schedules I and J to reflect the changed income and
expenses, as referenced in their Motion to Confirm Modified Plan.  Accordingly, the Trustee is not certain
the proposed plan is feasible.

DEBTORS’ RESPONSE:

Debtors responded on March 19, 2019.  Dckt. 196.  Debtors concede that the proposed monthly
payments contain a typographical error and the correct amount paid through month 48 should be
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$136,823.99.  Debtors have also concurrently filed supplemental Schedules I and J to reflect the changed
circumstances. Additionally, Debtor John D’Antonio has since started driving for Uber and Lyft to generate
additional income and Debtors have reduced their monthly expenses.

DISCUSSION: 

Debtors have attempted to address the Trustee concerns in their response.

At the hearing-----.

The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by John
D’Antonio and Olivia D’Antonia (“Debtor”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s Modified
Chapter 13 Plan filed on February 5, 2019, is confirmed.  Debtor’s Counsel shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to David Cusick (“the Chapter 13 Trustee”) for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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16. 19-20468-C-13 NICHOLAS/ANGELA UPTON OBJECTION TO CONFIRMATION OF
DPC-2 Lucas Garcia PLAN BY DAVID P. CUSICK

3-4-19 [16]

Thru #17

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 4, 2019.  14 days’ notice is required.  That requirement was
met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection.  At the hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the basis
that:

A. The Debtors are delinquent $3,650.00 with another plan payment of
$3,650.00 due prior to the hearing.  Debtors’ have paid $0.00 into the plan. 

Trustee’s objections are well-taken.  Delinquency indicates that the Plan is not feasible and is
reason to deny confirmation. See 11 U.S.C. § 1325(a)(6).

At the hearing ----.

Absent evidence that the Debtors have cured the delinquency, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a).  The Objection is sustained, and the Plan is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by The Chapter 13 Trustee,
David Cusick (“Trustee”), having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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17. 19-20468-C-13 NICHOLAS/ANGELA UPTON OBJECTION TO DISCHARGE BY DAVID
DPC-1 Lucas Garcia P. CUSICK

2-19-19 [12]

****
Final Ruling: No appearance at the March 26, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 19, 2019.   28 days’ notice is required.  That requirement
was met. 

The Objection to Discharge has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1) and Federal Rule of Bankruptcy Procedure 4004(a).  Failure of the respondent and other
parties in interest to file written opposition at least fourteen days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule
construing a party’s failure to file opposition as consent to grant a motion).  Further, because the court will
not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record,
there are no disputed material factual issues, and the matter will be resolved without oral argument.  The
court will issue its ruling from the parties’ pleadings.

The Objection to Discharge is sustained.

David Cusick, the Chapter 13 Trustee, (“Objector”) objects to Nicholas Upton and Angela
Upton’s (“Debtors”) discharge in this case.  Objector argues that Debtor is not entitled to a discharge in the
instant bankruptcy case because Debtor previously received a discharge in a Chapter 7 case.

Debtor filed a Chapter 7 bankruptcy case on August 29, 2016. Case No. 16-25696.  Debtor
received a discharge on December 12, 2016. Case No. 16-25696, Dckt. 24.

The instant case was filed under Chapter 13 on January 25, 2019.

11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a debtor has received a
discharge “in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date
of the order for relief under this chapter.” 11 U.S.C. § 1328(f)(1).

Here, Debtor received a discharge under 11 U.S.C. § 727 on December 12, 2016, which is less
than four years preceding the date of the filing of the instant case. Case No. 16-25696, Dckt. 24.  Therefore,
pursuant to 11 U.S.C. § 1328(f)(1), Debtor is not eligible for a discharge in the instant case.
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Therefore, the Objection is sustained.  Upon successful completion of the instant case (Case No.
19-20468), the case shall be closed without the entry of a discharge, and Debtor shall receive no discharge in
the instant case.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to Discharge filed by David Cusick, the Chapter 13 Trustee,
(“Objector”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to Discharge is sustained, and upon
successful completion of the instant case, Case No. 19-20468, the case shall be closed
without the entry of a discharge.

****
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18. 18-25370-C-13 JESSE ORTIZ MOTION TO CONFIRM PLAN
PGM-3 Peter Macaluso 2-10-19 [63]

Thru #19

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 10, 2019.   35 days’ notice is required. FED. R. BANKR. P.
2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is xxxxx.

Jesse Ortiz (“Debtor”) seeks confirmation of the Amended Plan. Dckt. 67 (Declaration).  While
not stated in Debtor’s Declaration, Debtor’s prior Plan did not provide for the IRS’ secured claim and the
Amended Plan appears to address the prior deficiency. The Amended Plan provides for monthly payments of
$9,300.00 for the remaining 55 months with a 0% dividend to general unsecured creditors. Dckt. 66
(Amended Plan).  11 U.S.C. § 1323 permits a debtor to amend a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 5, 2019. Dckt. 73. The
Chapter 13 Trustee asserts that Debtor is $9,300.00 delinquent in plan payments, which represents one
month’s plan payment.  Delinquency indicates that the Plan is not feasible and is reason to deny
confirmation. See 11 U.S.C. § 1325(a)(6).  

The Trustee also asserts that Debtor has unexplained changes on his Schedules I and J.
Specifically, there appears to be confusion whether Debtor’s business rental lease has changed or if Debtor
incurred debt without permission from the court.  Lastly, the Trustee notes that Debtor’s Declaration states
that Debtor is “not an attorney and lack[s] legal competence” while simultaneously stating that his income is
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derived from his law practice.

DEBTOR’S RESPONSE:

Debtor responded on March 19, 2019.  Dckts. 67; 78.  Debtor states that he will cure the
delinquency prior to the hearing and will file an amended Declaration to clarify the Trustee’s concerns.   The
court notes that Debtor filed an another Declaration stating that while an attorney, he does not have expertise
in bankruptcy law.  Dckt. 78.   Additionally, Debtor argues that the office lease for his business did not
require a motion to incur debt because the lease is a normal course of business expense.  However, Debtor
requests a continuance to file amended schedules to address the Trustee’s concerns. 

DISCUSSION:

At the hearing ------.

The Amended Plan xxxx with 11 U.S.C. §§ 1322, 1323, and 1325(a) and is xxxx

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by Jesse Ortiz
(“Debtor”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Confirm the Amended Plan is xxxx.

****
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19. 18-25370-C-13 JESSE ORTIZ MOTION TO VALUE COLLATERAL OF
PGM-4 Peter Macaluso GMAC MORTGAGE, LLC

2-10-19 [56]
****

Final Ruling: No appearance at the March 26, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, Creditor, creditors, parties requesting special
notice, and Office of the United States Trustee on February 10, 2019.  28 days’ notice is required.  That
requirement was met. 

The Motion to Value Collateral and Secured Claim has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest to
file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to
file opposition as consent to grant a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of the record, there are no disputed
material factual issues, and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The Motion to Value Collateral and Secured Claim of GMAC Mortgage,  LLC
(“Creditor”) is granted, and Creditor’s secured claim is determined to have a
value of $0.00.

The Motion to Value filed by Jesse Ortiz (“Debtor”) to value the secured claim of GMAC
Mortgage, LLC (“Creditor”) is accompanied by Debtor’s declaration.  Debtor is the owner of the subject real
property commonly known as 7706 El Douro Drive, Sacramento, California (“Property”).  Debtor seeks to
value the Property at a fair market value of $782,000.00 as of the petition filing date.  As the owner,
Debtor’s opinion of value is evidence of the asset’s value. See FED. R. EVID. 701; see also Enewally v.
Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The valuation of property that secures a claim is the first step, not the end result of this Motion
brought pursuant to 11 U.S.C. § 506(a).  The ultimate relief is the valuation of a specific creditor’s secured
claim.

11 U.S.C. § 506(a) instructs the court and parties in the methodology for determining the value of
a secured claim.

(a)(1)  An allowed claim of a creditor secured by a lien on property in which the
estate has an interest, or that is subject to setoff under section 553 of this title, is a
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secured claim to the extent of the value of such creditor’s interest in the estate’s
interest in such property, or to the extent of the amount subject to setoff, as the case
may be, and is an unsecured claim to the extent that the value of such creditor’s
interest or the amount so subject to set off is less than the amount of such allowed
claim. Such value shall be determined in light of the purpose of the valuation and of
the proposed disposition or use of such property, and in conjunction with any hearing
on such disposition or use or on a plan affecting such creditor’s interest.

11 U.S.C. § 506(a) (emphasis added).  For the court to determine that creditor’s secured claim (rights and
interest in collateral), that creditor must be a party who has been served and is before the court. U.S.
Constitution Article III, Sec. 2 (case or controversy requirement for the parties seeking relief from a federal
court).

NO PROOF OF CLAIM FILED

The court has reviewed the Claims Registry for this bankruptcy case.  No Proof of Claim has
been filed by a creditor that appears to be for the claim to be valued.

NO OPPOSITION

The Trustee filed a response stating no opposition to the Debtor’s Motion. Dckt. 76.

DISCUSSION

The US Bank, N.A.’s first deed of trust secures a claim with a balance of approximately
$852,426.09.  Creditor’s second deed of trust secures a claim with a balance of approximately $91,000.00. 
Therefore, Creditor’s claim secured by a junior deed of trust is completely under-collateralized.  Creditor’s
secured claim is determined to be in the amount of $0.00, the value of the collateral, and therefore no
payments shall be made on the secured claim under the terms of any confirmed Plan. See 11 U.S.C.
§ 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors
Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir. 1997).  The valuation motion pursuant to Federal Rule of
Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Value Collateral and Secured Claim filed by Jesse Ortiz
(“Debtor”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is
granted, and the claim of GMAC Mortgage, LLC (“Creditor”) secured by a second in
priority deed of trust recorded against the real property commonly known as 7706 El
Douro Drive, Sacramento, California, is determined to be a secured claim in the
amount of $0.00, and the balance of the claim is a general unsecured claim to be paid
through the confirmed bankruptcy plan.  The value of the Property is $782,000.00 and
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is encumbered by a senior lien securing a claim in the amount of $852,426.09, which
exceeds the value of the Property that is subject to Creditor’s lien.

****
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20. 17-20272-C-13 LEITH KNAPP AND THOMAS MOTION TO MODIFY PLAN
RJM-2 DEAR 2-1-19 [34]

Rick Morin

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 1, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(5) & 3015(h) (requiring twenty-one days’ notice); LOCAL BANKR. R. 3015-1(d)(2) (requiring
fourteen days’ notice for written opposition).  That requirement was met. 

The Motion to Confirm the Modified Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is xxxxx.

Leith Knapp and Thomas Dear (“Debtors”) seek confirmation of the Modified Plan because
Debtors are no longer receiving payments from Met Life Insurance causing a reduction in monthly income.
Dckt. 37 (Declaration).  The Modified Plan proposes monthly payments of $544.35 for the remaining
months 25 through 60 and no less than a 45% dividend to the general unsecured creditors. Dckt. 36
(Modified Plan).  11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 11, 2019. Dckt. 42.  The
Trustee notes that while Debtors’ Motion to Modify their Plan indicate a reduction of income, Debtors have
not filed supplemental Schedules I and J to reflect their current budget reality. 

RULING:

At the hearing-----.

The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by Leith Knapp
and Thomas Dear (“Debtor”) having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s Modified
Chapter 13 Plan filed on February 1, 2019, is confirmed.  Debtor’s Counsel shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to David Cusick (“the Chapter 13 Trustee”) for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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21. 18-27977-C-13 JOSE SANDOVAL CONTINUED OBJECTION TO
DPC-1 Gabriel Liberman CONFIRMATION OF PLAN BY DAVID

P. CUSICK
2-13-19 [30]

****
Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the Objection.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 13, 2019.  14 days’ notice is required.  That requirement
was met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection.  At the hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the basis
that:

A. Debtor may not be able to make all play payments. Debtor’s stated income from a
contracting businesses; however, at the First Meeting of Creditors Debtor stated that his
licence was not yet reinstated. Debtor has not provided the Trustee with sufficient
information to determine that there is a source of income to fund the Plan. 

B. Debtor listed business expenses including a $1,600.00 lease payment. At the Meeting of
Creditors Debtor stated that his business is located at his residence. 

C. Debtor has not provided the Trustee with information pertaining to his most recent pre-
petition tax return. 
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Trustee’s objections are well-taken. Debtor has not demonstrated that his play payments are
feasible based on the fact that he may not have a license to continue earning income. Debtor may not be
entitled to all of the claimed business expenses. Debtor did not provide either a tax transcript or a federal
income tax return with attachments for the most recent pre-petition tax year for which a return was required.
See 11 U.S.C. § 521(e)(2)(A)(i); FED. R. BANKR. P. 4002(b)(3).  Debtor has failed to provide the tax
transcript.  That is cause to deny confirmation. 11 U.S.C. § 1325(a)(1).

At the hearing —.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The Objection is sustained, and
the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by The Chapter 13 Trustee, David
Cusick (“Trustee”),having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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22. 17-28096-C-13 KC BLUMGOLD MOTION TO MODIFY PLAN
SJT-3 Susan Turner 2-4-19 [56]

****
No Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on February 4, 2019.  35 days’ notice is required. FED. R. BANKR. P.
2002(a)(9); LOCAL BANKR. R. 3015-1(d)(1).  That requirement was met. 

The Motion to Confirm the Amended Plan has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). 
Failure of the respondent and other parties in interest to file written opposition at least fourteen days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling
based upon a local rule construing a party’s failure to file opposition as consent to grant a motion). 
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Amended Plan is granted.

KC Blumgold (“Debtor”) seeks confirmation of the Amended Plan because Debtor is currently
unemployed and receiving unemployment, resulting in a reduction of income. Dckt. 59 (Declaration).  The
Amended Plan provides for a 0% dividend to unsecured creditors, a $1,000.00 monthly payment, and relies
on assistance from family members. Dckt. 58 (Amended Plan).  11 U.S.C. § 1323 permits a debtor to amend
a plan any time before confirmation.

CHAPTER 13 TRUSTEE’S OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed an Opposition on March 11, 2019. Dckt. 66.  The
Trustee notes that Plan is not consistent and is unclear whether Debtor proposes a 0% or 35% dividend to
the general unsecured creditors.  The Trustee requests that a declaration substantiating the family assistance
be provided.   Lastly, the Trustee notes that Debtor has not filed Supplemental Schedules I and J but merely
filed them as an exhibit to the Motion and that the schedules may be improperly marked as amended rather
than supplemental. Dckt. 66. 

DEBTOR’S RESPONSE:

Debtor responds that the correct dividend to the general unsecured creditors is 0% and the 35%
reflected on the Plan was a clerical error.   A Declaration from Jennifer Blumgold, Debtor’s step-mother,
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was filed (Dckt. 70) stating that she will provide a one-time contribution of $2,170.00 to assist the Debtor
until she can find new employment. Lastly, the Debtor clarifies that the Schedules reflect a supplemental
filing because they indicate the current financial state. 

RULING:

The Debtor’s response appears to address most of the Trustee’s concerns; however, the court
notes that as of March 21, 2019, Debtor has not filed Supplemental Schedules I and J.  

At the hearing ------.

Absent additional Opposition from the Trustee, the Amended Plan complies with 11 U.S.C.
§§ 1322, 1323, and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Amended Chapter 13 Plan filed by KC
Blumgold (“Debtor”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, and Debtor’s Amended
Chapter 13 Plan filed on February 4, 2019, is confirmed.  Debtor’s Counsel shall
prepare an appropriate order confirming the Chapter 13 Plan, transmit the proposed
order to David Cusick (“the Chapter 13 Trustee”) for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed order to the court.

****
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FINAL RULINGS

23. 19-21022-C-13 CHARLES/LORRI LAWLESS MOTION TO VALUE COLLATERAL OF
TLA-1 Thomas Amberg INTERNAL REVENUE SERVICE

2-22-19 [14]

****
Final Ruling: No appearance at the March 26, 2019 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, Creditor, creditors, parties requesting special
notice, and Office of the United States Trustee on February 22, 2019.   28 days’ notice is required.  That
requirement was met. 

The Motion to Value Collateral and Secured Claim has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest to
file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to
file opposition as consent to grant a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of the record, there are no disputed
material factual issues, and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The Motion to Value Collateral and Secured Claim of the Internal Revenue
Service is granted, and Creditor’s secured claim is determined to have a value of
$6,366.23.

The Motion filed by Charles Lawless and Lorri Lawless (“Debtors”) to value the secured claim
of the Internal Revenue Service (“IRS” or “Creditor”) is accompanied by Debtors’ declaration.  Debtors are
the owners of personal property listed on their Schedules A/B (“Property”).  Dckt. 1.  Debtor seeks to value
the Property at a replacement value of $6,366.23 as of the petition filing date.  As the owner, Debtor’s
opinion of value is evidence of the asset’s value. See FED. R. EVID. 701; see also Enewally v. Wash. Mut.
Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

Creditor has not filed a Proof of Claim.

Upon review of the evidence the court determines the value of the secured claim to be $6,366.23,
with the balance to be treated as unsecured claims (whether priority or general unsecured claims).
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The Motion is granted.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Value Collateral and Secured Claim filed by Charles Lawless
and Lorri Lawless (“Debtor”) having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is
granted, and the claim of the Internal Revenue Service (“IRS” or “Creditor”) secured
by personal property listed in Debtors Schedules A/B (“Property”) and is determined
to be a secured claim in the amount of $6,366.23, and the balance of the claim is an
unsecured claim (whether priority or general unsecured claim) to be paid through the
confirmed bankruptcy plan.

****
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24. 19-20548-C-13 ZAKI/DIANA HADDAD OBJECTION TO CONFIRMATION OF
DJH-1 Richard Hall PLAN BY NABIH HADDAD

3-7-19 [20]
Thru #25

****
Final Ruling: No appearance at the March 26, 2019 hearing required.
-----------------------------------

Local Rule 9014-1(f)(2) Objection—No Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 7, 2019.   14 days’ notice is required.  That requirement was
met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection. 

The Objection to Confirmation of Plan is sustained.

Nabih Haddad (“Creditor”) holding a secured claim opposes confirmation of the Plan on the
basis that:

A. Debtors’ Plan does not provide for the pre-petition arrears and does not
provide for ongoing monthly installment payments. 

B. It may not be feasible for Debtors to make for all required payment to Creditor. 

DEBTORS RESPONSE:

Debtors’ counsel responds by stating, among other things, that Debtor will need to file an
amended Plan to address numerous objections.  Dckt. 26.  

RULING:

The court construes Debtors response, stating that an amended Plan is necessary, as conceding to
Creditor’s Objection to the proposed Plan.  Accordingly, the Objection is sustained, and the Plan is not
confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by Nabih Haddad (“Creditor”)
holding a secured claim having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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25. 19-20548-C-13 ZAKI/DIANA HADDAD OBJECTION TO CONFIRMATION OF
DPC-1 Richard Hall PLAN BY DAVID P. CUSICK

3-4-19 [16]

****
Final Ruling: No appearance at the March 26, 2019 hearing required.
-----------------------------------

Local Rule 9014-1(f)(2) Objection— No Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were
served on Debtors, Debtors’ Attorney, Chapter 13 Trustee, creditors, parties requesting special notice, and
Office of the United States Trustee on March 4, 2019.   14 days’ notice is required.  That requirement was
met. 

The Objection to Confirmation of Plan was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
Debtor, Creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of these potential respondents appear
at the hearing and offers opposition to the Objection, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the Objection. 

The Objection to Confirmation of Plan is sustained.

The Chapter 13 Trustee, David Cusick (“Trustee”), opposes confirmation of the Plan on the basis
that:

A. Debtors’ Plan improperly classifies creditors Santander Consumer and
Portfolio Servicing. 

B. Debtors’ Schedule J omits expenses identified in at the Meeting of
Creditors.

C. The attorneys fees claimed in this non-business case do not appear correct.

DEBTORS RESPONSE:

Debtors’ counsel responds by stating, among other things, that Debtor will need to file an
amended Plan to address numerous objections.  Dckt. 24.  

RULING:

The court construes Debtors’ response, stating that an amended Plan is necessary, as conceding
to Creditor’s Objection to the proposed Plan.  Accordingly, the Objection is sustained, and the Plan is not
confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of the Plan is
sustained, and the proposed Chapter 13 Plan is not confirmed.

****
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26. 15-28569-C-13 ARIEL PEREZ OBJECTION TO CLAIM OF NAVIENT
DPC-1 Richard Kwun SOLUTIONS, LLC, CLAIM NUMBER

16-1
2-8-19 [48]

****
Final Ruling: No appearance at the March 26, 2019 hearing is required.
-----------------------------------

Local Rule 3007-1 Objection to Claim—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Objection to Claim and supporting
pleadings were served on Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on February 8, 2019.   44 days’ notice is
required. FED. R. BANKR. P. 3007(a) (requiring thirty days’ notice); LOCAL BANKR. R. 3007-1(b)(1)
(requiring fourteen days’ notice for written opposition).  That requirement was met. 

The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule
3007-1(b)(1).  Failure of the respondent and other parties in interest to file written opposition at least
fourteen days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is considered to be
the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995)
(upholding a court ruling based upon a local rule construing a party’s failure to file opposition as consent to
grant a motion).  Further, because the court will not materially alter the relief requested by the moving party,
an actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468
F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in
interest are entered.  Upon review of the record, there are no disputed material factual issues, and the matter
will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 16-1 of Navient Solutions, LLC is
sustained, and the claim is disallowed in its entirety.

David Cusick, the Chapter 13 Trustee, (“Objector”) requests that the court disallow the claim of
Navient Solutions, LLC (“Creditor”), Proof of Claim No. 16-1 (“Claim”), Official Registry of Claims in this
case.  The Claim is asserted to be unsecured in the amount of $22,725.92.  Objector asserts that the Claim
has not been timely filed. See FED. R. BANKR. P. 3002(c).  The deadline for filing proofs of claim for
governmental units in this case is May 1, 2016. Notice of Bankruptcy Filing and Deadlines, Dckt. 16.

DISCUSSION

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof
of claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof
of claim, and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v.
Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re
Wylie), 349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

The deadline for filing a proof of claim in this matter was May 1, 2016.  Creditor’s Proof of
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Claim was filed on August 8, 2018.  No order granting relief for an untimely-filed proof of claim for
Creditor has been issued by the court.

Based on the evidence before the court, Creditor’s claim is disallowed in its entirety as untimely. 
The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to Claim of Navient Solutions, LLC (“Creditor”) filed in this
case by David Cusick, the Chapter 13 Trustee, (“Objector”) having been presented to
the court, and upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Objection to Proof of Claim Number 16-1 of
Navient Solutions, LLC is sustained, and the claim is disallowed in its entirety. 

IT IS FURTHER ORDERED, fees and costs, if any, shall be requested as provided in 
                  Fed. R. Civ. P. 54 and Fed. R. Bankr. P. 7054, 9014.

****
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27. 12-21196-C-13 RYAN CAMPBELL AND MICHELEMOTION FOR CONTEMPT
BHR-2 FLORES-CAMPBELL 2-25-19 [90]

Brett Ramsaur

****
No appearance at the March 26, 2019 hearing is required as the matter has been continued to April
16, 2019 by court order. Dckt. 102.

****
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