
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge

Modesto, California

March 10, 2022 at 10:00 a.m.

1. 22-90030-E-7 GREG ROSATO MOTION FOR RELIEF FROM
SC-1 Grace Johnson AUTOMATIC STAY

2-9-22 [12]
BRECKENRIDGE PROPERTY FUND
2016, LLC VS.

Final Ruling: No appearance at the March 10, 2022 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 7 Trustee, and Office of the United States Trustee on
February 9, 2022.  By the court’s calculation, 29 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is granted.

Breckenridge Property Fund 2016, LLC (“Movant”) seeks relief from the automatic stay with
respect to the real property commonly known as 2720 Sparks Way, Modesto, California (“Property”).  The
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moving party has provided the Declaration of Olivia Reyes to introduce evidence as a basis for Movant’s
contention that Greg John Rosato aka Gregory John Rosato (“Debtor”) does not have an ownership interest
in or a right to maintain possession of the Property.  Movant presents evidence that it is the owner of the
Property.  Movant asserts it purchased the Property at a pre-petition non-judicial foreclosure sale on August
13, 2021.  Based on the evidence presented, Debtor would be at best a tenant at sufferance, but more likely a
holdover tenant.  

Movant commenced an unlawful detainer action in California Superior Court, County of
Stanislaus and Movant and Debtor stipulated to a Dismissal or Judgment on January 19, 2022
(“Stipulation”). Exhibit 3, Dckt. 17.  The Stipulation provides that so long as Debtor vacates the premises by
January 31, 2022 at 2:00 pm, the case shall be dismissed.  If Debtor fails to comply with the stipulation, a
judgment for possession of the premises shall enter with damages accumulating for each day Debtor is still
occupying.  Movant has not provided the court a copy of the judgment that the Stipulation states will be
entered if Debtor did not vacate the premises.

Movant has provided a properly authenticated copy of the recorded Trustee’s Deed Upon Sale to
substantiate its claim of ownership.  Based upon the evidence submitted, the court determines that there is
no equity in the Property for either Debtor or the Estate. 11 U.S.C. § 362(d)(2).  This being a Chapter 7 case,
the Property is per se not necessary for an effective reorganization. See Ramco Indus. v. Preuss (In re
Preuss), 15 B.R. 896 (B.A.P. 9th Cir. 1981).

Movant has presented a colorable claim for title to and possession of this real property.  As stated
by the Bankruptcy Appellate Panel, relief from stay proceedings are summary proceedings that address
issues arising only under 11 U.S.C. Section 362(d). Hamilton v. Hernandez (In re Hamilton), No.
CC-04-1434-MaTK, 2005 Bankr. LEXIS 3427, at *8–9 (B.A.P. 9th Cir. Aug. 1, 2005) (citing Johnson v.
Righetti (In re Johnson), 756 F.2d 738, 740 (9th Cir. 1985)).  The court does not determine underlying
issues of ownership, contractual rights of parties, or issue declaratory relief as part of a motion for relief
from the automatic stay in a Contested Matter (Federal Rule of Bankruptcy Procedure 9014).

The court shall issue an order terminating and vacating the automatic stay to allow Movant, and
its agents, representatives and successors, to exercise its rights to obtain possession and control of the
Property, including unlawful detainer or other appropriate judicial proceedings and remedies to obtain
possession thereof.

Federal Rule of Bankruptcy Procedure 4001(a)(3)
Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief from
the automatic stay for fourteen days after the order is entered, unless the court orders otherwise.  Movant
requests, for no particular reason, that the court grant relief from the Rule as adopted by the United States
Supreme Court.  With no grounds for such relief specified, the court will not grant additional relief merely
stated in the prayer.

Movant has not pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is not granted.

Request to Make This Order Effective
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Beyond this Contested Matter

Movant makes an additional request stated in the prayer, for which no grounds are clearly stated
in the Motion.  Movant’s further relief requested in the prayer is that this court make this order, as opposed
to every other order issued by the court, binding and effective despite any conversion of this case to another
chapter of the Code.  Though stated in the prayer, no grounds are stated in the Motion for grounds for such
relief from the stay.  The Motion presumes that conversion of the bankruptcy case will be reimposed if this
case were converted to one under another Chapter.

As stated above, Movant’s Motion does not state any grounds for such relief.  Movant does not
allege that notwithstanding an order granting relief from the automatic stay, a stealth stay continues in
existence, waiting to spring to life and render prior orders of this court granting relief from the stay invalid
and rendering all acts taken by parties in reliance on that order void.

As noted by another bankruptcy judge, such request (unsupported by any grounds or legal
authority) for relief of a future stay in the same bankruptcy case:

[A] request for an order stating that the court’s termination of the automatic stay will
be binding despite conversion of the case to another chapter unless a specific
exception is provided by the Bankruptcy Code is a common, albeit silly, request in a
stay relief motion and does not require an adversary proceeding.  Settled bankruptcy
law recognizes that the order remains effective in such circumstances.  Hence, the
proposed provision is merely declarative of existing law and is not appropriate to
include in a stay relief order.

Indeed, requests for including in orders provisions that are declarative of existing law
are not innocuous.  First, the mere fact that counsel finds it necessary to ask for such a
ruling fosters the misimpression that the law is other than it is.  Moreover, one who
routinely makes such unnecessary requests may eventually have to deal with an
opponent who uses the fact of one’s pattern of making such requests as that lawyer’s
concession that the law is not as it is.

In re Van Ness, 399 B.R. 897, 907 (Bankr. E.D. Cal. 2009) (citing Aloyan v. Campos (In re Campos), 128
B.R. 790, 791–92 (Bankr. C.D. Cal. 1991); In re Greetis, 98 B.R. 509, 513 (Bankr. S.D. Cal. 1989)).

As noted in the 2009 ruling quoted above, the “silly” request for unnecessary relief may well be
ultimately deemed an admission by Movant and its counsel that all orders granting relief from the automatic
stay are immediately terminated as to any relief granted Movant and other creditors represented by counsel,
and upon conversion, any action taken by such creditor is a per se violation of the automatic stay.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.
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The Motion for Relief from the Automatic Stay filed by Breckenridge
Property Fund 2016, LLC (“Movant”) having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant and its agents, representatives and successors, to exercise
and enforce all nonbankruptcy rights and remedies to obtain possession of the
property commonly known as 2720 Sparks Way, Modesto, California.

IT IS FURTHER ORDERED that the fourteen-day stay of enforcement
provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is not waived for cause.

No other or additional relief is granted.
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