
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

March 6, 2018 at 2:00 p.m.

1. 13-27903-C-13 ELIZABETH KIMMONS CONTINUED DEFAULT JUDGMENT
17-2030 Peter Macaluso STATUS CONFERENCE RE: AMENDED
KIMMONS V. GLENN HUBBARD, INC. COMPLAINT
ET AL 6-13-17 [12]

Thru #2

***NO TENTATIVE RULING PROVIDED***
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2. 13-27903-C-13 ELIZABETH KIMMONS CONTINUED PRE-TRIAL CONFERENCE
17-2030 Peter Macaluso RE: AMENDED COMPLAINT
KIMMONS V. GLENN HUBBARD, INC. 6-13-17 [12]
ET AL

***NO TENTATIVE RULING PROVIDED***
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3. 13-35306-C-13 GILBERT CARMONA MOTION FOR COMPENSATION FOR
MRL-5 Mikalah Liviakis MIKALAH RAYMOND LIVIAKIS,

DEBTOR'S ATTORNEY
2-4-18 [55]

****
Final  Ruling: No appearance at the July 26, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on February 4, 2018.  28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Mikalah Liviakis, the Attorney for Debtor, (“Applicant”) for Gilbert Carmona, (“Clients”), makes this second and
final application for compensation for services..  

     The period for which the fees are requested is for the period July 24, 2017 through February 2, 2018. Applicant
requests total fees in the amount of $5,662.50 which includes fees for time spent in this time period along with final
approval of the first fee application which was granted in full.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
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addressed;

      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
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the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with Case administration, debtor
financing, and drafting a new chapter 13 plan.  Applicant provides a task billing analysis and supporting evidence for
the services provided at the hourly rate of $75.00/hour.  Additionally, debtor seeks final approval of the fees granted
in the first application.
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     Total Hours: 4.9 hours          
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees                $5,662.50
     Costs $0.00
     Final Approval fees:
     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 291.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Mikalah Liviakis (“Applicant”),
Attorney for the Chapter 13 Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, Mikalah Liviakis
is allowed the fees in the amount of $5,662.60 and costs in the amount of $0.00 as a
professional of the Estate.

               
****
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4. 17-25308-C-13 JESSICA BUN MOTION TO SELL
MRL-6 Mikalah Liviakis 2-13-18 [65]

****
Tentative Ruling:  The Motion to Sell Property has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2). No written opposition is required.

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(2) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on March 15, 2017.  Fourteen days’ notice is required. That requirement was met. 

The Motion to Sell Property has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2). 

The Motion to Sell Property is granted.

The Bankruptcy Code permits the Debtor (“Movant”) to sell property of the estate after a noticed hearing. 11 U.S.C.
§§ 363 and 1303. Here Movant proposes to sell the “Property” described as follows:

A. 11022 Autumnwind Lane, Rancho Cordova, CA  

The proposed purchaser of the Property is David Spreadborough and the terms of the sale are $200,000.00. 

The Motion seeks to sell Property free and clear of the liens of all secured creditors.  The
Bankruptcy Code provides for the sale of estate property free and clear of liens in the following specified
circumstances,

 
“(f) The trustee [debtor in possession or Chapter 13 debtor] may sell
property under subsection (b) or (c) of this section free and clear of any
interest in such property of an entity other than the estate, only if–

   (1) applicable nonbankruptcy law permits sale of such property free
and clear of such interest;

   (2) such entity consents;

   (3) such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

   (4) such interest is in bona fide dispute; or

   (5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.”
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11 U.S.C. § 363(f)(1).

For this Motion, the Movant has established that the proceeds of the sale will first go to
satisfying the secured creditors on the property.

TRUSTEE’S OPPOSITION

Trustee opposes the motion on the basis that the debtor’s motion is not clear as to whether the 
net proceeds from the sale will be paid into the plan.  The court notes that the motion appears to state that after
secured creditors and the broker are paid, and after some selling costs, the debtor will be paid the amount up to the
exemption and the rest will be paid to the Trustee. 

At the time of the hearing the court announced the proposed sale an requested that all other
persons interested in submitting overbids present them in open court.  At the hearing the following overbids were
presented in open court: xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.

Based on the evidence before the court, the court determines that the proposed sale is in the
best interest of the Estate. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to Sell Property filed by Chapter 13 debtor having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Jessic Bun, the Chapter 13 Debtor, is
authorized to sell pursuant to 11 U.S.C. § 363(b) and (f)(3) to David
Spearborough or nominee (“Buyer”), the Property commonly known as
11022 Autumnwind Lane, Rancho Cordova, CA, on the following terms:

1. The Property shall be sold to Buyer for $200,000.00, on the terms and
conditions set forth in the Purchase Agreement, Exhibit A, Dckt.  68,
and as further provided in this Order.

2. The sale proceeds shall first be applied to closing costs, real estate
commissions, prorated real property taxes and assessments, liens, other
customary and contractual costs and expenses incurred in order to
effectuate the sale.

3. The Property is sold free and clear of the lien of all secured creditors
on the property, pursuant to 11 U.S.C. § 363(f)(3), with the lien of such
creditor attaching to the proceeds. 

4.  The Debtor be, and hereby is, authorized to execute any and all
documents reasonably necessary to effectuate the sale.

****
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5. 14-29214-C-13 CLEVELAND BELLARD CONTINUED MOTION TO MODIFY PLAN
MET-4 Mary Ellen Terranella 12-29-17 [73]

Thru #7
****

Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 29, 2017.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to xxxxxxxxxxxxxxxxxxxxxxxxxxxxx

The Trustee opposes confirmation on the basis that:

A.  The debtor may not be able to make payments because it appears that a refinance of the property will be
necessary, but debtor shares the property with another co-tenant and there is no evidence that a refinance is imminent. 

B.  Debtor may not pay the post-petition tax payments owed.  Debtor’s counsel filed a claim for post-petition taxes
that the trustee has objected to, and trustee does not believe that debtor will be able to make these payments where
the debtor has failed to make them in the past.

C.  The debtor projects income for seasonal cattle grazing, but the debtor has listed no cattle on his schedules and no
farming income was listed on the Statement of Financial Affairs.  If income is understated or assets are undisclosed,
the plan may not be debtor’s best effort or proposed in good faith.

D.  Debtor claimed exemptions without a spousal waiver and the liquidation analysis may be effected.

CREDITOR’S OPPOSITION

Additionally, creditor Carole Rominger et al oppose conformation.  Creditor asserts that the debtor has
not met his burden of proving that the plan was proposed in good faith.  The plan is not feasible where it relies upon a
refinance that is unlikely to occur.  Debtor’s liquidation analysis is inadequate as it does not include all of the
debtor’s assets such as the cattle and an Impala that was not scheduled. 

DEBTOR’S REPLIES
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Debtor filed two replies, one for each opposition.  Debtor asserts that the co-owner is friendly and has
been cooperative in attempting to procure a loan modification.  Debtor has contacted Yolo County and asserts that is
has agreed to sign a proposed Order Modifying Plan that includes a provision for the post-petition taxes to be paid
through the debtor’s modified plan as a § 1305 claim.  Debtor asserts that he rents land to graze cattle from other
people, and that while he does own cattle, he didn’t at the time of the filing of the petition so that is why they were
not listed.  Debtor’s marriage was dissolved on September 5, 2012 rather than May 17, 2016, the date of the order, so
a spousal waiver is not needed.

The debtor has a Motion for Order Approving Lease pending that was originally set for February 13,
2018, but has since been continued to March 6, 2018.  Debtor requested that this hearing be continued to that date. 
Debtor additionally requested additional time to respond to the creditor’s opposition because it was very long at 13
pages. 

The debtor filed an reply indicating that a refinance of the property will be used to help fund the plan. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that xxxxxxxx

**** 
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6. 14-29214-C-13 CLEVELAND BELLARD MOTION FOR ORDER APPROVING
MET-5 Mary Ellen Terranella LEASE

1-16-18 [81]

****
Tentative Ruling:  The Motion for Order Approving Lease has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
16, 2018. Twenty-eight days’ notice is required. That requirement was met. 

The Motion for Order Approving Lease  has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the
hearing.  If it appears at the hearing that disputed material factual issues remain to be resolved, a later evidentiary
hearing will be set. Local Bankr. R. 9014-1(g).

The Motion to use Cash Collateral is denied.

Debtor moves this court for authorization of a lease between the debtor and agroGene, Inc.  The lease was entered
into by Debtor and Derek Jackson, the co-owner of the property at 15454 County Road 44, Guinda California.  Lease
provides for monthly payments of $2,000 which are paid to the debtor.  The lease is a 10 years with a 5 year renewal
option in favor of agroGene, Inc.  Debtor argues that cause exists to retroactively annul the stay to bless the lease
because the lease is beneficial to all parties. 

TRUSTEE’S RESPONSE

Trustee responds that service of the motion does not appear to be effected on all parties.  The legal cause of
retroactive approval of the lease is not mentioned by the debtor.  The Trustee is unclear if lease payments are actually
current.  The debtor’s motion to modify shows $4,050 whereas the lease agreement lists income at $2,000 per month.

CREDITOR’S OPPOSITION 

Carole Rominger, et.  al., oppose the motion as it was not served on all creditors. 

After the debtor properly set the matter for hearing, the creditor filed a second opposition.  Creditor objects to the fact
that the debtor entered into a lease.  The confirmed plan from 2014 states that the property does not revest in the
debtor on confirmation.  As a result, the property is property of the estate.  The $24,000 per year rent may be too little
and not up to market value as no broker or real estate agent ever assessed the property.  Additionally, the rent is
locked in for 10 years, if not 15.  Additionally, the lease allows the tenant with the first right of to purchase the
property, which is too ambiguous as it does not have a term limit on the right to purchase.  Furthermore, the debtor is
in default under the terms of the lease because the debtor has not been making property tax payments. 
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DEBTOR’S REPLY

Debtor responds that the long lease provides stability of income to the debtor.  The lack of increase in rents is due to
the fact that agroGene is making improvements to the property that are permanent.  Debtor states that the $2,000 is
“more than comparable” but has offered no evidence other than argument by counsel to support this. 

DISCUSSION

The court will deny the motion.  The debtor seeks retroactive approval of a lease entered into without court approval
on March 21, 2016 nearly 2 years ago.  When the debtor has hidden a source of income for two years, the court is
especially interested in the source of the funds.  Here, the lease pays the debtor $2,000 per month.  If the debtor had
sought court approval of the lease at the time of the signing of the lease, the court, and all creditors, would have been
justified in requesting additional information regarding the appropriateness of such a rent.  The court still has no
evidence outside of argument by counsel that the price is fair market value.

Furthermore, the right to purchase provision is too vague to be approved by this court.  As the creditor mentioned, the
face of the lease does not limit agroGene’s right to purchase.  This is especially important in light of debtor’s
argument that the reason agroGene has such a long lease term without increases in rent is because agroGene is
making permanent improvements to the property.  

Finally, debtor asserted that “the debtor is not an insider or affiliate of the tenant” and while this is true, debtor has
been working for the tenant for the past 1.5 years as an employee.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion for Order Approving Lease 13 Plan filed by the Debtor
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice.

****
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7. 14-29214-C-13 CLEVELAND BELLARD MOTION TO USE CASH COLLATERAL
MET-6 Mary Ellen Terranella 2-6-18 [114]

****
Tentative Ruling:  The Motion to use Cash Collateral has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
16, 2018. Twenty-eight days’ notice is required. That requirement was met. 

The Motion to use Cash Collateral has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be
set. Local Bankr. R. 9014-1(g).

The Motion to use Cash Collateral is denied.

Debtor requests authorization to use lease payments for the funding of the chapter 13 plan.  The provisions of the
lease are described in matter #6.

TRUSTEE’S RESPONSE

Trustee opposes the motion on the basis that the motion calls for the authority to use the lease payments to fund the
plan.  The lease payments are $2,000 per month.  The plan calls for payments of $1,202.00 per month.  No
information is provided as to the remaining ~$800 per month from the lease.  Additionally, theoretically the debtor
has received 23 lease payments already, but the Trustee has only received $26,503.00 in plan payments leaving
$19,497.00 not specifically accounted for. 

CREDITOR’S OPPOSITION

Carole Rominger, et.  al., oppose the motion as it does not discuss the issue of adequate protection.  In order to use
cash collateral, a debtor must provide adequate protection payments to secured creditors.  There is no discussion of
adequate protection in any moving papers.  Furthermore, debtor has a duty to segregate income and has not only
failed to do so at the potential cost of $20,000 disappeared from the estate, but also failed to disclose the lease until
the secured creditor forced debtor’s hand. 

DEBTOR’S REPLY

Debtor asserts that adequate protection has been proved because the long term of the lease shows that the creditor
will be adequately protected for a long time. 
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DISCUSSION

The court notes that the debtor indicated that the tenant has hired the debtor to work on the improvements.  The court
is confused as to why this was not disclosed to the court in the motion papers regarding the approval of the lease.  It
appears that the debtor was not only receiving lease payments for two years without informing the court, but also that
the debtor has been making income for working for the tenant as well.  This additionally raises a question as to
conflict of interests where the debtor has potentially given the tenant a sweetheart deal and is now being hired by the
tenant to perform work on the property.  While that may be a good deal for the debtor, it is difficult to see how it is a
good deal for the estate.  The court will deny the motion.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to use Cash Collateral filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Use Cash Collateral is denied without prejudice. 

****
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8. 17-28417-C-13 GARRY CHESTER/MICHELLE MOTION TO VALUE COLLATERAL OF
BLG-1 CASTRO GONZALES SOLANO FIRST FEDERAL CREDIT

Chad Johnson UNION
Thru #10 2-6-18 [15]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on February 6, 2018.  Twenty-
eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Solano First Federal Credit Union, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2013 Buick
Verano. The Debtor seeks to value the property at a replacement value of $4,978.00 as of the petition filing date. 
As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred more than 910 days prior to
the filing of the petition, with a balance of approximately $13,841.84. Therefore, the respondent creditor’s claim
secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to be in
the amount of $4,978.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Solano First Federal
Credit Union secured by a purchase-money loan secured against the
Debtors’ 2013 Buick Verano, is determined to be a secured claim in
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the amount of $4,978.00 and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan.

  
****
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9. 17-28417-C-13 GARRY CHESTER/MICHELLE MOTION TO VALUE COLLATERAL OF
BLG-2 CASTRO GONZALES SOLANO FIRST FEDERAL CREDIT

Chad Johnson UNION
2-6-18 [18]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on February 6, 2018.  Twenty-
eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Solano First Federal Credit Union, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2005 Chevy
Silverado. The Debtor seeks to value the property at a replacement value of $5,194.00 as of the petition filing
date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred more than 910 days prior to
the filing of the petition, with a balance of approximately $7,269.78. Therefore, the respondent creditor’s claim
secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to be in
the amount of $5,194.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Solano First Federal
Credit Union secured by a purchase-money loan secured against the
Debtors’ 2005 Chevy Silverado, is determined to be a secured claim
in the amount of $5,194.00  and the balance of the claim is a general
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unsecured claim to be paid through the confirmed bankruptcy plan.

  
**** 
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10. 17-28417-C-13 GARRY CHESTER/MICHELLE OBJECTION TO CONFIRMATION OF
DPC-1 CASTRO GONZALES PLAN BY DAVID P. CUSICK

Chad Johnson 2-7-18 [23]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 7, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to overrule the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtors’ plan relies upon the motions to value.

The court notes that there is no objection to the motions to value.  Therefore, the Plan does comply with
11 U.S.C. §§ 1322 and 1325(a).  The objection is overruled.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is overruled.

****
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11. 17-27521-C-13 LUCIANO/MAGELIN VENTURA CONTINUED OBJECTION TO
APN-1 Mark Wolff CONFIRMATION OF PLAN BY TOYOTA

MOTOR CREDIT CORPORATION
12-20-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on December 20, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to overrulethe Objection. 

The Creditor, Toyota Motor Credit Corporation, objects to the treatment of its claim under the plan.  The
plan essentially treats the claim as if the claim was valued at a lower amount than stated in the proof of claim. 
Creditor additionally objects to the amount of adequate protection payments being paid, as well as the interest rate
proposed in the plan. 

The parties filed a stipulation after the February 13, 2018 hearing that appears to deal with creditor’s
objection.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is overruled.

****
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12. 18-20825-C-13 ANDREW/MYRA SINGLETON MOTION TO AVOID LIEN OF KELSTIN
MRL-1 Mikalah Liviakis GROUP, INC.

2-16-18 [8]

****
Tentative Ruling:  The Motion to Avoid Judicial Lien was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a
final hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court
will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on February 16, 2018.
Fourteen days’ notice is required. That requirement was met. 

     The Motion to Avoid Judicial Lien was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not required
to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Avoid Judicial Lien is -----------.

A judgment was entered against the Debtor in favor of Kelstin Group Inc. for the sum of $651.27 and
that amount is now $6,075.00.  The abstract of judgment was recorded with Sacramento County. That lien attached to
the Debtor’s residential real property commonly known as 9840 Carico Way, Elk Grove, California.

The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A).  Pursuant to the Debtor’s Schedule A, the
subject real property has an approximate value of $474,000.00 as of the date of the petition.  The unavoidable
consensual liens total $393,029.00 on that same date according to Debtor’s Schedule D.  The Debtor claimed an
exemption pursuant to Cal. Civ. Proc. Code in the amount of $80,702 in Schedule C.  The respondent holds a judicial
lien created by the recordation of an abstract of judgment in the chain of title of the subject real property.  After
application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is no equity to support the judicial
lien.  Therefore, the fixing of this judicial lien impairs the Debtor’s exemption of the real property and its fixing is
avoided subject to 11 U.S.C. § 349(b)(1)(B).

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by the court: 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Avoid Judicial Lien pursuant to 11 U.S.C.

March 6, 2018 at 2:00 p.m. - Page 21

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20825
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=609859&rpt=Docket&dcn=MRL-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=18-20825&rpt=SecDocket&docno=8


§ 522(f) filed by the Debtor(s) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the judgment lien of Kelstin Group
Inc.  Sacramento County Superior Court Case No.FCM098780, recorded
with the Sacramento County Recorder, against the real property
commonly known9840 Carico Way, Elk Grove, California, is avoided
pursuant to 11 U.S.C. § 522(f)(1), subject to the provisions of 11 U.S.C.
§ 349 if this bankruptcy case is dismissed. 

****
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13. 17-28427-C-13 ROBIN/THOMAS HARLAND OBJECTION TO CONFIRMATION OF
DPC-2 Stephen Reynolds PLAN BY DAVID P. CUSICK

2-7-18 [38]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 7, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is delinquent $4,000 in plan payments.

B.  Debtor failed to appear to the first meeting of creditors.

C. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

D. Debtor has failed to provide the Trustee with 60 days of employer payment advices received prior to the filing of
the petition.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
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presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****

March 6, 2018 at 2:00 p.m. - Page 24



14. 17-26328-C-13 MARVIN ABBOTT MOTION FOR COMPENSATION FOR
CLH-3 Cindy Lee Hill HILL & MORRIS, DEBTOR'S

ATTORNEY(S)
Thru #16 1-30-18 [59]

****
Final  Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on January 30, 2018. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Hill & Morris, the Attorney for the debtor, makes an Additional Request for the Allowance of Fees and Expenses
in this case.  

     The period for which the fees are requested is for the period September 21, 2017 through January 26, 2018.
Applicant requests fees in the amount of $10,845.00 and costs in the amount of $200.36.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;
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      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
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debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with numerous tasks including a
motion ti impose stay, responding to objections to plan, and motion to sell. Applicant provides a task billing analysis
and supporting evidence for the services provided at the hourly rate of $350.00/hour.    

     Total Hours: 31 attorney hours           
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     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees             $10,845.00
     Costs $200.36
     

     The Chapter 13 Trustee filed a response indicating that it did not oppose the motion if the debtor filed a
declaration and adjusted some billing entries.

     The debtor responded by doing so, and increased one task by $270 and reduced two others by a combined $270 so
the original amount in the papers appears proper. 

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Hill and Morris(“Applicant”),
Attorney for the Chapter 13 Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, Cindy Hill is
allowed the fees in the amount of $10,845.00 and costs in the amount of $200.36 as a
professional of the Estate.

               
****
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15. 17-26328-C-13 MARVIN ABBOTT CONTINUED OBJECTION TO
DPC-1 Cindy Lee Hill CONFIRMATION OF PLAN BY DAVID

P. CUSICK
11-8-17 [25]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 8, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor failed to appear at the first meeting of creditors.  The continued meeting of creditors is to be held on
December 7, 2017.

B. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

C.  Plan proposes to sell real property but debtor has not filed a motion to sell.

D.  The plan fails to list a date that the plan was signed.

E.  Debtor failed to check the box in § 6 indicating that additional provisions are not appended to the plan. 

F.  Debtor has failed to provide the Class 1 Checklist and Authorization to Release Information forms to the Trustee.

G.  Debtor has listed $0 in expenses and therefore is unlikely to be able to make payments.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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16. 17-26328-C-13 MARVIN ABBOTT CONTINUED OBJECTION TO
MDE-1 Cindy Lee Hill CONFIRMATION OF PLAN BY THE

BANK OF NEW YORK MELLON
11-8-17 [29]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 8, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Creditor, Bank of New York Mellon, objects to confirmation because the plan fails to provide for the
curing of the default on the secured creditor’s claim.  The plan is not feasible as the debtor has apparently a monthly
net income of negative $27.00.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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17. 18-20034-C-13 WAYNE/MAUREEN MCINTOSH OBJECTION TO CONFIRMATION OF
DPC-1 Matthew Gilbert PLAN BY DAVID P. CUSICK

2-7-18 [17]
Thru #18
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on May 24, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan may not be debtors’ best efforts where debtors earned $8,624.39 from wages as listed on schedules but
debtor testified that he now has additional gross business income of $3,200.00 per month that is not listed on
schedules.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****

March 6, 2018 at 2:00 p.m. - Page 32

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20034
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=608500&rpt=Docket&dcn=DPC-1
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=18-20034&rpt=SecDocket&docno=17


18. 18-20034-C-13 WAYNE/MAUREEN MCINTOSH OBJECTION TO CONFIRMATION OF
TGM-1 Matthew Gilbert PLAN BY WELLS FARGO BANK, N.A.

2-5-18 [14]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on May 24, 2017. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Creditor, Wells Fargo Bank, N.A. objects to confirmation on the basis that the plan does not include
the curing of creditor’s arrearages. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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19. 16-23842-C-13 PHILIP REVILLAS MOTION TO MODIFY PLAN
SDB-3 W. Scott de Bie 1-25-18 [50]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
January 25, 2018. 35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. 

The Trustee opposed the motion on the basis that the plan does not authorize payments made to
creditor Capital One Auto Finance. 

Debtor responded that the payments to Capital One disbursed prior to the filing of the modified plan
be allowed and this will be incorporated in the order confirming.

The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on January 25, 2018  is confirmed, and counsel for
the Debtors shall prepare an appropriate order confirming the Chapter 13
Plan, transmit the proposed order to the Chapter 13 Trustee for approval as
to form, and if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****

March 6, 2018 at 2:00 p.m. - Page 34

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-23842
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=585328&rpt=Docket&dcn=SDB-3
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-23842&rpt=SecDocket&docno=50


20. 18-20053-C-13 URSULA BURNS OBJECTION TO DEBTOR'S CLAIM OF
DPC-1 Mark Wolff EXEMPTIONS

2-6-18 [20]
Thru #21

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim of Exemption has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 6, 2018. Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that the debtor claimed improper exemptions.
Specifically, debtor claims an exemption for a 2010 Lincoln MKZ under CCP § 704.050 which is the wrong
exemption statute. 

Debtor also claims an exemption for $11,000 for funds in a savings account under § 704.730 which is a
homestead exemption.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to Exemptions is sustained.

**** 
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21. 18-20053-C-13 URSULA BURNS OBJECTION TO CONFIRMATION OF
DPC-2 Mark Wolff PLAN BY DAVID P. CUSICK

2-7-18 [24]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 7, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A. Debtors failed to provide the Trustee with a tax transcript or a copy of the Federal Income Tax Return with
attachments for the most recent pre-petition tax year for which a return was required.

B.  The plan fails liquidation analysis where the debtors have non-exempt equity due to the faulty exemptions.

C.  Debtor disclosed an interest in a trust but has not provided the Trustee with the requested documents relating to
such trust.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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22. 13-31358-C-13 JOSE RUELAS MOTION TO MODIFY PLAN
GEL-1 Gabriel Liberman 1-16-18 [64]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
January 16, 2018. 35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on January 16, 2018 is confirmed, and counsel for the
Debtors shall prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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23. 14-22559-C-13 SCOTT/WENDY BLANEY CONTINUED MOTION TO MODIFY PLAN
GG-2 Gerald Glazer 12-19-17 [55]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 19, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm Plan.

The Trustee opposes confirmation on the basis that:
A.  Debtor did not use the required form plan. 

B.  Debtor is delinquent in plan payments in the amount of $3,099.62.  Debtor has paid a total of $189,356.10 into the
plan to date.

C.  The plan states that the debtors will pay Ocwen the mortgage payments directly but does not indicate when the
direct payments begin. 

DEBTORS’ REPLY

Debtors reply that FRBP 3015(h) only requires that the debtor file the proposed modification to the
existing plan, therefore the new form is not required where the plan was previously confirmed.  If the form is
required, debtors request relief under FRBP 9029 so as not to lose their rights.

TRUSTEE’S SUPPLEMENTAL NON-OPPOSITION

Trustee no longer opposes the plan.  Therefore, the court will grant the motion.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED that Motion to Confirm the Modified Plan, filed December 19,
2017, is confirmed, and counsel for the debtor shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed order to the court.

**** 
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24. 17-27060-C-13 RUTH WILLIS OBJECTION TO DISCHARGE BY DAVID
DPC-3 Marc Caraska P. CUSICK

1-29-18 [44]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on January 29, 2018. 28 days’ notice is required.

     The Objection to Discharge has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1)
and Federal Rule of Bankruptcy Procedure 4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral argument and the court shall issue its ruling
from the parties’ pleadings.

The Objection to Discharge is sustained.

     The Trustee argues that the Debtor is not entitled to a discharge in the instant bankruptcy case because the Debtor
previously received a discharge in a Chapter 7 case.

     The Debtor filed a Chapter 7 bankruptcy case on October 19, 2015. Case No.  15-28153. The Debtor received a
discharge in that case on February 23, 2016.

     The instant case was filed under Chapter 13 on October 26, 2017

     11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a debtor has received a discharge “in a case
filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under
this chapter.” 11 U.S.C. § 1328(f)(1).

     Here, the Debtor received a discharge under 11 U.S.C. § 727 on December 30, 2015, which is less than four-years
preceding the date of the filing of the instant case. Therefore, pursuant to 11 U.S.C. § 1328(f)(1), the Debtor is not
eligible for a discharge in the instant case.

     Therefore, the objection is sustained. Upon successful completion of the instant case (Case No. 17-27060), the
case shall be closed without the entry of a discharge and Debtor shall receive no discharge in the instant case.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Objection to Discharge filed by the Chapter 13 Trustee, having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,
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     IT IS ORDERED that Objection to Discharge is sustained.

     IT IS ORDERED that, upon successful completion of the instant case, Case No.  17-27060, the
case shall be closed without the entry of a discharge.

 

******
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25. 17-26667-C-13 MICHAEL/KIMBERLY GAINZA CONTINUED MOTION TO DISGORGE
DPC-3 Michael Hays FEES

1-3-18 [33]
DEBTOR DISMISSED:
01/19/2018
JOINT DEBTOR DISMISSED:
01/19/2018

****
Tentative Ruling:  The Motion to Disgorge Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on January 3, 2018. Twenty eight days’ notice is required.  That requirement is met.

The Motion to Disgorge Fees has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g).

The court’s decision is xxxxxxxxxxxx

Chapter 13 Trustee requests that the court enter an order disgorging attorney fees in this case.  Debtors’
attorney discloses that he was paid $1,500 prior to the filing of the case.  The plan proposes no payments and no
duration, and the case was admittedly filed for the sole purpose of staying a renewed foreclosure. 

The case was continued to allow for supplemental briefing.

Debtor’s Supplemental Briefing

Debtor filed a response that directs the court’s attention to a declaration.  The declaration states that the
debtors’ counsel was a zealous advocate and trying to do everything he could to help these clients. 

Trustee’s Response

Trustee asserts that the debtors’ response does not respond to any of the Trustee’s motion to disgorge
fees, instead it merely references a declaration of debtors’ counsel.  The declaration proves the Trustee’s point.  The
case was filed and contingent upon the debtors obtaining employment that did not occur.  The only purpose of the
filing was to delay foreclosure, there was never any hope of actually confirming a plan. 

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Review of Fees filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
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and good cause appearing,

IT IS ORDERED that xxxxxxxxxx

**** 
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26. 17-28373-C-13 PETER KORN OBJECTION TO CONFIRMATION OF
DPC-1 Lucas Garcia PLAN BY DAVID P. CUSICK

2-7-18 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 7, 2018. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to continue the Objection to March 27, 2018 at 2:00 p.m. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor failed to appear to the first meeting of creditors.

The debtor filed a response indicating that the debtor was unable to appear at the first meeting of
creditors but intends on appearing at the continued meeting to be held on March 22, 2018. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is continued to
March 27, 2018 at 2:00 p.m.

****
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27. 17-26579-C-13 DAVID/CONNIE KELLER OBJECTION TO CLAIM OF CAVALRY
PGM-2 Peter Macaluso SPV I, LLC, CLAIM NUMBER 5

1-14-18 [52]
Thru #28

****
Final  Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s counsel, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on January 14, 2018. 44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement was met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 5-1 of Cavalry SPV I, LLC is sustained and the
claim is disallowed in its entirety.

     Debtor requests that the court disallow the claim of Cavalry SPV I, LLC, proof of claim #5-1 which was filed
as an unsecured claim in the amount of $2,096.84.  Debtor asserts that the last transaction date shown on the
proof of claim is May 22, 2012 and the statute of limitations is 4 years.  Therefore, the creditor is barred from
collecting by the statute of limitations.  Therefore, the entire amount should be disallowed. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Cavalry SPV I, LLC, Creditor filed in this case by
the debtor having been presented to the court, and upon review of the pleadings,

March 6, 2018 at 2:00 p.m. - Page 46

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-26579
http://appsd.caeb.circ9.dcn/ecfcasequery//MainContent.aspx?caseID=605137&rpt=Docket&dcn=PGM-2
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=17-26579&rpt=SecDocket&docno=52


evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 5-1 of Cavalry
SPV I, LLC is sustained and the claim is disallowed in its entirety.

****
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28. 17-26579-C-13 DAVID/CONNIE KELLER MOTION TO CONFIRM PLAN
PGM-3 Peter Macaluso 1-23-18 [56]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
23, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is xxxxxxxxx

The Trustee opposes confirmation on the basis that:

A.  The debtor cannot make plan payments.  The debtor has not amended Schedules I and J to show how the debtor
can increase plan payments. 

B.  The plan payment of $2,657.00 in the first three months is insufficient where the plan payment needs to be
$2,786.55.

Debtor responded that an amended Schedule J has been filed which shows how the debtor can make the
payments.  Additionally, the debtor will add language that indicates that language in the order confirming can fix the
payment problem. 

The court is unsure if the proposed change by the debtor would satisfy the trustee’s objection to the
amount of payments. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is xxxxxxxx

****
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29. 17-27779-C-13 REINA MONTES OBJECTION TO DISCHARGE BY DAVID
DPC-2 Peter Macaluso CUSICK

1-29-18 [28]

****
Final Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on January 29, 2018. 28 days’ notice is required.

     The Objection to Discharge has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1)
and Federal Rule of Bankruptcy Procedure 4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral argument and the court shall issue its ruling
from the parties’ pleadings.

The Objection to Discharge is sustained.

     The Trustee argues that the Debtor is not entitled to a discharge in the instant bankruptcy case because the Debtor
previously received a discharge in a Chapter 7 case.

     The Debtor filed a Chapter 7 bankruptcy case on March 7, 2014 Case No.  14-22353. The Debtor received a
discharge in that case on June 23, 2014.

     The instant case was filed under Chapter 13 on November 29, 2017.

     11 U.S.C. § 1328(f) provides that a court shall not grant a discharge if a debtor has received a discharge “in a case
filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under
this chapter.” 11 U.S.C. § 1328(f)(1).

     Here, the Debtor received a discharge under 11 U.S.C. § 727 on December 30, 2015, which is less than four-years
preceding the date of the filing of the instant case. Therefore, pursuant to 11 U.S.C. § 1328(f)(1), the Debtor is not
eligible for a discharge in the instant case.

     Therefore, the objection is sustained. Upon successful completion of the instant case (Case No. 17-27060), the
case shall be closed without the entry of a discharge and Debtor shall receive no discharge in the instant case.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Objection to Discharge filed by the Chapter 13 Trustee, having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,
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     IT IS ORDERED that Objection to Discharge is sustained.

     IT IS ORDERED that, upon successful completion of the instant case, Case No.  17-27779, the
case shall be closed without the entry of a discharge.

 

******
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30. 16-22681-C-13 KRISTINE SCHARER MOTION TO MODIFY PLAN
HDR-4 Harry Roth 1-16-18 [123]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
16, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor’s proposed plan payment does not comply with § 5.02(a) of the plan.  The plan payment is $715.32 net of
trustee fees and the debtor is proposing to pay a class 2 creditor $728.57.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Modified Plan is denied and the
proposed Chapter 13 Plan is not confirmed.

**** 
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31. 12-32492-C-13 JIM/CLEA LANGER OBJECTION TO CLAIM OF JEFFERSON
PGM-1 Peter Macaluso CAPITAL SYSTEMS, LLC, CLAIM

NUMBER 11
1-14-18 [62]

****
Final  Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s counsel, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on January 14, 2018. 44 days’ notice is required.  (Fed. R. Bankr. P. 3007(a)
30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement was met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 11-1 of Jefferson Capital Systems, LLC, is
sustained and the claim is disallowed in its entirety.

     Debtor requests that the court disallow the claim of Jefferson Capital Systems, LLC, proof of claim #11-1
which was filed as an unsecured claim in the amount of $15,051.33.  Debtor asserts that the proof of claim lacks
evidence of any assignment from HSBC/Yamaha to Jefferson Capital.  There is no accounting provided in the
proof of claim that shows how the balance of $15,051.33 was accrued. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Cavalry SPV I, LLC, Creditor filed in this case by
the debtor having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the objection to Proof of Claim Number 11-1 of
Jefferson Capital Systems, LLC is sustained and the claim is disallowed in its entirety.

****
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32. 15-21193-C-13 MICHAELANGELO FLORENTINO MOTION TO TRANSFER INTEREST IN
RJM-1 Rick Morin REAL PROPERTY

2-13-18 [21]

****
Tentative Ruling:  The Motion to Transfer Interest was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a
final hearing unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court
will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on February 13, 2018. Fourteen days’ notice is required.

The Motion to Transfer Interest was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The Motion to Transfer Interest is granted.

Debtor seeks an order allowing him to transfer his interest in real property commonly known as 4326
Magnifica Lane, Sacramento, CA to his mother Lourdes Florentino. 

Debtor’s plan proposes to pay 100% to unsecured creditors.  Debtor’s mother originally purchased the home
and put debtor’s name on the title for estate planning purposes.  Debtor does not claim an ownership interest in the
property.  There are two liens on the property, debtor is liable for neither. 

Trustee’s Response

Trustee responds that it may not be certain that this motion is needed if no short sale is pending. 

Discussion

The court will grant the order and allow the debtor to transfer his interest in the property to his mother. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.
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The Motion to Transfer Interest filed in this case by the debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion to Transfer Interest is granted, and the
debtor, Michaelangelo Florentino is authorized to transfer 4326 Magnifica Lane, Sacramento,
California to his mother Lourdes Florentino.

****
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33. 16-28195-C-13 ROBERT STANLEY CONTINUED OBJECTION TO CLAIM OF
MET-2 Mary Ellen Terranella SOLANO DCSS, CLAIM NUMBER 5-1

7-28-17 [46]
DEBTOR DISMISSED: 01/21/2018

****
Final  Ruling: No appearance at the March 6, 2018 hearing is required. 
------------------------------ 

The Chapter 13 case having been dismissed January 21, 2018, the Objection to Claim is dismissed as moot, and
the matter is removed from the calendar.

****
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34. 17-24607-C-13 KATHLEEN DAWSON CONTINUED MOTION TO CONFIRM
SDB-3 W. Scott de Bie PLAN

1-4-18 [55]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on January
4, 2018.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $1,001.27 in plan payments.  Debtor has paid $12,102.73 into the plan to date.

DEBTOR’S RESPONSE

Debtor filed a response indicating that she will be current as of the date of the hearing.  The court
continued the hearing to allow the debtor time to address the defaults. 

The Trustee filed a status report indicating that the debtor is still in default. 

As the court does not currently have evidence that the debtor has cured the delinquency, the Plan does
not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
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Chapter 13 Plan is not confirmed.

****
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