
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

January 31, 2017 at 2:00 P.M.

1. 16-27601-C-13 DEBRA CAMPBELL MOTION FOR DENIAL OF DISCHARGE
DPC-1 Mary Ellen Terranella OF DEBTOR UNDER 11 U.S.C.

SECTION 727(A)
12-27-16 [13]

****
Final Ruling: No appearance at the January 31, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion for Denial of Discharge and supporting
pleadings were served on Debtor , Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on December 27, 2016.  28 days’ notice is required.  That requirement is met.

     The Motion for Denial of Discharge  has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the non-
responding parties and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the parties’
pleadings.

The Motion for Denial of Discharge is granted.

Chapter 13 Trustee brings this motion for an order to determine that Debtor is not entitled to a discharge in this case.
Debtor filed a Chapter 7 bankruptcy case on November 7, 2014 (14-31044) and received a discharge in that case on
February 23, 2015.  Debtor is not eligible to receive a discharge in this case as they received a discharge within the
previous four years. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion for Denial of Discharge filed by the Chapter 13
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Trustee having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted and the debtor,
Debra Campbell, is ineligible for a discharge in case number 16-
27601.

****
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2. 16-26922-C-13 THERESE/GODOFREDO UNCIANO CONTINUED OBJECTION TO
DPC-1 Randall Ensminger CONFIRMATION OF PLAN BY DAVID

P. CUSICK
11-23-16 [14]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offers opposition to the motion, the court
will set a briefing schedule and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall
address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor and Debtor’s Attorney on November 23, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4). 
The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not required
to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The debtor failed to appear at the First Meeting of Creditors.  The Meeting has been
continued to January 5, 2017. 

B.  Debtors’ plan calls for payment of attorney fees of $2,000 but fails to indicate whether
counsel will file a separate motion for fees or paid in plan by complying with LBR 2016-1(c). 

The court notes that the Debtors did appear at the continued meeting of creditors.  The plan
still fails to indicate whether counsel will file a separate motion for fees or pain in plan. The Plan does
not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not
confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is
sustained and the proposed Chapter 13 Plan is not confirmed.

****
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3. 11-43538-C-13 BRIAN/SYLVIA SETTLEMOIR MOTION FOR COMPENSATION FOR
GW-4 Gerald White GERALD L. WHITE, DEBTORS'

ATTORNEY
1-3-17 [92]

****
Final  Ruling: No appearance at the January 31, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on January 3, 2017. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Gerald White, the Attorney for Debtors, (“Applicant”) for Brian and Sylvia Settlemoir, (“Clients”), seeks final
approval of attorney fees in this case.  

     The period for which the fees are requested is for the period August, 2012 through January, 2017.  Applicant
requests fees in the amount of $1,750.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;
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      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13

January 31, 2017 at 2:00 p.m.  - Page  6



debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $3,500.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for work regarding case administration especially concerning the mortgage
payment change.  Applicant provides a task billing analysis and supporting evidence for the services provided at the
hourly rate of $300.00/hour.    

     Total Hours: 5.85 hours in attorney services and 3.45 in legal assistant services.           
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     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees                 $1,750.00 

     

     The Chapter 13 Trustee filed a statement of nonopposition. Dkt 98.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Gerald White (“Applicant”),
Attorney for the Chapter 13 Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, Gerald White is
allowed the fees in the amount of $1,750.00 as a professional of the Estate.

               
****
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4. 12-40445-C-13 BENANCIO DELOSSANTOS MOTION TO MODIFY PLAN
David Ndudim 12-1-16 [109]

****
Final Ruling: No appearance at the January 31, 2017 hearing is required. 
 ----------------------------------- 
Local Rule 9014-1(f)(1) Motion - No hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 1, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  There is no current statement of income and statement of expenses on file. 

B.   Trustee asserts that the motion to confirm does not comply with the requirement of pleading with
particularity the grounds upon which requested relief is based. 

C.  The plan will exceed the 10 months remaining in the plan.

The Creditor, Jose Sandoval, additionally opposes the motion to modify on the grounds that the plan
will last too long, the creditor’s priority claim is incorrectly listed, the plan does not provide for all disposable
income, and the plan was proposed in bad faith.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.  The
court notes that the case was dismissed pursuant to court order filed on January 26, 2017. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 
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5. 16-27961-C-13 JOHNNY/MELISSA ROBBINS MOTION TO VALUE COLLATERAL OF
PLC-1 Peter Cianchetta WELLS FARGO BANK, N.A.

1-13-17 [57]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor’s attorney, Chapter 13 Trustee and Office of the U.S. Trustee, parties requesting special notice, and
Office of the United States Trustee on January 13, 2017. Fourteen days’ notice is required. That requirement was
met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value is set for an evidentiary hearing on xxxxxxx.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2008 Ford
Fusion-4 Cyl..  The Debtor seeks to value the property at a fair market value of $4,993.00 as of the petition filing
date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

Wells Fargo Bank, N.A. holds a valid security interest in the property under a Purchase Money
Security Interest which was created on or about December 31, 2011.  The amount owing to Wells Fargo Bank,
N.A. is $9,948.57.

Wells Fargo Bank, N.A. has filed an opposition to the motion claiming that the property is more
properly valued at $6,600.00 pursuant to NADA guidelines. 

The court finds that there are disputed material facts and will set a date for an evidentiary trial.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
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Debtor(s) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion will be set for
evidentiary hearing on xxxxxxxxxxx.

****   
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6. 15-28562-C-13 ELMER/ALMA CRESPIN CONTINUED MOTION TO CONFIRM
PGM-3 Peter Macaluso PLAN

11-2-16 [111]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The
failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address
the issues identified in this tentative ruling and such other issues as are necessary and appropriate to the
court’s resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served
on Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States
Trustee on November 2, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).
Opposition having been filed, the court will address the merits of the motion at the hearing.  If it appears at
the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set.
Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Plan.

The Chapter 13 Trustee objects to the motion to confirm plan on the basis that:

A.  Debtors original Schedule I listed net business income at $3,355.00 per month.  Debtors filed an
amended Schedule I that lists income at $4,500.00 per month.  There is no explanation to this increase in
income. 

Debtors’ Reply

Debtors’ attorney argues that since the Amended Schedules I and J are signed under penalty of
perjury, as were Original Schedules I and J, the Amended Schedules are correct. 

Debtors have filed an “Amended Schedule I,” which (if truthful) corrects the income information
to be that Debtors’ net income from the business has been $4,500.00 a month since the case was filed on
November 3, 2015 - more than a year ago.  Debtors apparently erroneously stated that the income was only
$3,355.00 on Original Schedule I.  Dckt. 1 at 25.  Thus, for thirteen months Debtor has had an additional
$1,145.00 a month of projected disposable income, which aggregates to $14,885.00 of monies that have not
been accounted for in this case. 
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Debtor filed a declaration indicating that listing income is very difficult as the debtor does not
have a fixed salary and his wages vary.  Debtor attached pay stubs.  The court accepts this explanation as
reason for why the debtor had discrepancies between the amounts actually earned and those listed on the
schedules. 

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is granted, Debtor’s
Chapter 13 Plan filed on November 2, 2016 is confirmed, and counsel for the Debtor
shall prepare an appropriate order confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for approval as to form, and if so approved,
the Chapter 13 Trustee will submit the proposed order to the court.

****
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7. 16-28581-C-13 DAVID VERDUGO MOTION TO EXTEND AUTOMATIC STAY
RS-1 Richard Sturdevant 1-17-17 [15]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on August 26, 2014. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-24608) was filed on July 14, 2016 and dismissed on December 27, 2016, for
Debtor’s failure to confirm a plan. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, Debtor has found additional employment in the past month.  As a result Debtor believes that
this case will succeed.

Chapter 13 Trustee opposes the motion on the grounds that the Debtor’s plan is not confirmable as it
includes in Class 4 a debt owed to Schools Financial Credit Union, however the filed schedule J does not report
the payment and the vehicle is not reported in Schedule B. 

The court, noting that the previous case was dismissed for failure to file a plan, does not find that the
debtor has overcome the presumption of bad faith.

The motion is denied and the automatic stay is not extended.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is denied  and the
automatic stay is not extended beyond 30 days after the filing of the
petition.

****   
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8. 16-28582-C-13 JUANITA JOHNSON MOTION TO EXTEND AUTOMATIC STAY
RS-1 Richard Sturdevant 1-17-17 [15]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on August 26, 2014. Fourteen days’ notice
is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is denied.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-24209) was filed on June 29, 2016 and dismissed on December 6, 2016, for
Debtor’s failure to confirm a plan. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?

January 31, 2017 at 2:00 p.m.  - Page  16

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-28582
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-28582&rpt=SecDocket&docno=15


2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, Debtor has not indicated any additional or new information to indicate that this chapter 13 has
a greater likelihood of success than the last. 

Chapter 13 Trustee opposes the motion on the grounds that the Debtor’s plan is not confirmable as
the plan proposes payments of $74,160.00 whereas the plan requires payments of $89,013.51.  

The court, noting that the previous case was dismissed for failure to file a plan, does not find that the
debtor has overcome the presumption of bad faith.

The motion is denied and the automatic stay is not extended.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is denied  and the
automatic stay is not extended beyond 30 days after the filing of the
petition.

****   
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9. 16-22089-C-13 LANCE CARTER AND MOTION TO MODIFY PLAN
MJD-1 STEPHANIE AMOS 12-22-16 [27]

Matthew DeCaminada

****
Final Ruling: No appearance at the January 31, 2017  hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
December 22, 2016.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on December 22, 2016 is confirmed, and counsel for
the Debtors shall prepare an appropriate order confirming the Chapter 13
Plan, transmit the proposed order to the Chapter 13 Trustee for approval as
to form, and if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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