
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

January 11, 2016 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 23.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE FEBRUARY 16, 2016 AT 1:30
P.M.  OPPOSITION MUST BE FILED AND SERVED BY FEBRUARY 1, 2016, AND ANY REPLY MUST BE
FILED AND SERVED BY FEBRUARY 8, 2016.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE
OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 24 THROUGH 28 IN THE SECOND PART OF THE CALENDAR. 
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW. 
THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S FINDINGS AND
CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON JANUARY 19, 2016, AT 2:30 P.M.
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Matters to be Called for Argument

1. 15-28604-A-13 ANN-MARIE SCOTT OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Third, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Fourth, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Beneficial in order to strip down or strip
off its secured claim from its collateral.  No such motion has been filed,
served, and granted.  Absent a successful motion the debtor cannot establish
that the plan will pay secured claims in full as required by 11 U.S.C. §
1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
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1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Fifth, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist.  The debtor failed to do so.

Sixth, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $3,751 is less than the $4,106 in dividends and
expenses the plan requires the trustee to pay each month.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

2. 15-28808-A-13 BRIAN/CARMEN CARROLL OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan's feasibility depends on the debtor successfully prosecuting a motion
to value the collateral of Bank of America in order to strip down or strip off
its secured claim from its collateral.  No such motion has been filed, served,
and granted.  Absent a successful motion the debtor cannot establish that the
plan will pay secured claims in full as required by 11 U.S.C. § 1325(a)(5)(B)
or that the plan is feasible as required by 11 U.S.C. § 1325(a)(6).  Local
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Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will reduce or
eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

3. 10-41410-A-13 JON/RACHEL WAGNER ORDER TO
12-2516 PLC-1 APPEAR FOR EXAMINATION 
WAGNER ET AL V. CHASE BANK (JPMORGAN CHASE BANK, N.A.)

11-18-15 [30]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.  The judgment debtor shall appear in person for
examination.  At 1:30 p.m., prior to Judge McManus taking the bench, the
judgment debtor shall be sworn by the clerk and then the judgment creditor
shall examine the judgment debtor outside of the courtroom.

4. 15-28613-A-13 RICHARD CRUZ OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [39]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan's feasibility depends on the debtor successfully prosecuting
motions to value the collateral of River City Bank, Keybank National, and
Selene Financial in order to strip down or strip off their secured claims from
their collateral.  No such motions have been filed, served, and granted. 
Absent successful motions the debtor cannot establish that the plan will pay
secured claims in full as required by 11 U.S.C. § 1325(a)(5)(B) or that the
plan is feasible as required by 11 U.S.C. § 1325(a)(6).  Local Bankruptcy Rule
3015-1(j) provides: "If a proposed plan will reduce or eliminate a secured
claim based on the value of its collateral or the avoidability of a lien
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pursuant to 11 U.S.C. § 522(f), the debtor must file, serve, and set for
hearing a valuation motion and/or a lien avoidance motion. The hearing must be
concluded before or in conjunction with the confirmation of the plan. If a
motion is not filed, or it is unsuccessful, the Court may deny confirmation of
the plan."

Second, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  The plan will pay nothing to unsecured creditors which is
consistent with Form 22.  However, Form 22 understates the debtor’s projected
disposable income because the debtor has not accurately completed Form 22.  The
debtor has taken an impermissible deduction from current monthly income for a
$958 voluntary pension/retirement contribution.  This is disposable income; the
debtor may not make those contributions and deduct them from the debtor’s
current monthly income.  Accord Parks v. Drummond (In re Parks), 475 B.R. 703
(B.A.P. 9th Cir. 2012).  As a result, the debtor has monthly projected
disposable income of $610.93  If paid to unsecured creditors, they would share
a total of $36,655.80 over the life of the plan.  Because the plan will pay
nothing to these creditors, it does not comply with 11 U.S.C. § 1325(b).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

5. 15-28613-A-13 RICHARD CRUZ OBJECTION TO
MDE-1 CONFIRMATION OF PLAN
TOYOTA MOTOR CREDIT CORP. VS. 11-25-15 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be overruled.

The objection asserts that because the plan does not provide for the objecting
creditor’s secured claim, it may not be confirmed.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
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modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This is cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

6. 15-28613-A-13 RICHARD CRUZ OBJECTION TO
PPR-1 CONFIRMATION OF PLAN
U.S. BANK, N.A. VS. 12-7-15 [20]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be overruled.

The objection asserts that because the plan does not provide for the objecting
creditor’s secured claim, it may not be confirmed.

11 U.S.C. § 1322(a) is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan.  It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322(a)(1)), provide for payment in full of priority
claims (section 1322(a)(2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322(a)(3)).  But, nothing in section
1322(a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322(b) specifies the provisions that a plan may, at the option of
the debtor, include.  With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322(b)(2)),
cure any default on a secured claim, including a home loan (section
1322(b)(3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322(b)(5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a)(5) gives
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the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a)(5)(A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a)(5)(B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a)(C).  However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of
confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral.  The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid.  This is cause for relief from the automatic stay.  See 11 U.S.C. §
362(d)(1).

7. 15-28719-A-13 BRETT/PATRICIA PETERSON MOTION TO
BLF-3 VALUE COLLATERAL
VS. SUSQUEHANNA COMMERCIAL FINANCE 11-17-15 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The valuation motion pursuant to Fed. R. Bankr. P. 3012 and
11 U.S.C. § 506(a) will be granted.  The motion is accompanied by the debtor’s
declaration expressing an opinion as to the value of his dental practice,
including its accounts, equipment, supplies, copyrights and goodwill.  No
objection has been interposed to his opinion and as the owner of the subject
property he is entitled to opine as to its value.  In the debtor’s opinion, the
subject property had a value of $91,331.32 as of the date the petition.  Given
the absence of contrary evidence, the debtor’s opinion of value is conclusive. 
See Enewally v. Washington Mutual Bank (In re Enewally), 368 F.3d 1165 (9th

Cir. 2004).  Therefore, $91,331.32 of the respondent’s claim is an allowed
secured claim.  When the respondent is paid $91,331.32 and subject to the
completion of the plan, its secured claim shall be satisfied in full and the
collateral free of the respondent’s lien.  Provided a timely proof of claim is
filed, the remainder of its claim is allowed as a general unsecured claim
unless previously paid by the trustee as a secured claim.

The objection will be overruled.  The objection notes that the debtor received
a discharge in a prior chapter 7 case within the prior four years and is not
eligible for a chapter 13 discharge in this case.  See 11 U.S.C. § 1328(f)(1). 
Further, the debtor reaffirmed the obligation in the prior chapter 7 case and
did not rescind that reaffirmation.  Therefore, the creditor argues its claim
must be paid in full.

First, whether or not the claim is dischargeable in this case has no impact on
the amount of the creditor’s secured claim and the value of the dental
practice.  Nothing in 11 U.S.C. § 506(a) prevents valuation of collateral
because of a prior chapter 7 discharge or the lack of eligibility for a chapter
13 discharge.  A secured claim is a secured only to the extent of the value of
it underlying collateral.

Second, assuming the debtor is barred from receiving a chapter 13 discharge
because the debtor received a chapter 7 discharge in a case filed within the
prior four years, the chapter 13 plan is not required to pay the creditor’s
claim in full.  As required by 11 U.S.C. § 1325(a)(5)(B), the creditor’s
secured claim will be paid in full, but the under-collateralized portion of its
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claim, which has been stripped from its collateral by virtue of this motion, is
a nonpriority unsecured claim that need not be paid in full.  Once the plan has
been completed, that is once the creditor has been paid the present value of
its collateral, 11 U.S.C. § 506(d) will void the lien securing the creditor’s
claim.  Blendheim v. HSBC Bank Nat'l Ass'n (In re Blendheim), 2015 WL 5730015
(9th Cir. Oct. 1, 2015).

Nothing in 11 U.S.C. §§ 1322(a) or 1325(a) requires a nonpriority unsecured
claim be paid in full in any chapter 13 case.  Rather, like every holder of a
nonpriority unsecured claim in every chapter 13 case, the creditor is entitled
only the present value of what it would receive had the debtor filed under
chapter 7 rather than chapter 13 (see 11 U.S.C. § 1325(a)(4)), and its share of
the debtor’s projected disposable income pursuant to 11 U.S.C. § 1325(b).

Assuming the debtor is barred from receiving a chapter 13 discharge, once the
debtor completes the plan, to the extent the creditor’s unsecured claim has not
been paid, the debtor’s personal liability will remain (assuming the debtor
effectively reaffirmed the debt in the chapter 7 case).

Therefore, whether the objection is to the valuation motion or to the
confirmation of the plan, it will be overruled.

8. 15-28719-A-13 BRETT/PATRICIA PETERSON OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

12-23-15 [32]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $1,850 is less than the $1,896 in dividends and
expenses the plan requires the trustee to pay each month.

Second, because the plan fails to specify how debtor’s counsel’s fees will be
approved, either pursuant to Local Bankruptcy Rule 2016-1 or by making a motion
in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016,
2017, but nonetheless requires the trustee to pay counsel a monthly dividend on
account of such fees, in effect the plan requires payment of fees even though
the court has not approved them.  This violates sections 329 and 330.

Third, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  Specifically, the debtor
has failed to attach a detailed statement of income and expenses from the
operation of a dental business to Schedules I and J, fails to list any income
on Schedule B earned in the 6 months prior to bankruptcy even though Schedule I
indicates the debtor has income, and the petition fails to disclose all
petitions filed by the debtor in the prior 8 years.  These nondisclosures are a
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breach of the duty imposed by 11 U.S.C. § 521(a)(1) to truthfully list all
required financial information in the bankruptcy documents.  To attempt to
confirm a plan while withholding relevant financial information from the
trustee is bad faith.  See 11 U.S.C. § 1325(a)(3).

Fourth, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist.  The debtor failed to do so.

Fifth, Class 1 is reserved for long term secured claims that were in default
when the case was filed.  The plan provides for the ongoing contract
installment payment and a cure the arrears as is permitted by 11 U.S.C. §
1322(b)(2) & (b)(5).  These claims are not otherwise modified.  Here, despite
placing the claim of Diamond Resorts International in Class 1, the plan fails
to provide for a cure of any pre-petition arrears.  The plan, then, fails to
satisfy section 1322(b)(5) and it fails to provide for payment in full of this
secured claim as required by 11 U.S.C. § 1325(a)(5)(B).  If there are no
arrears to cure, the claim misclassifies this claim in Class 1; it belongs in
Class 4.

Sixth, the plan does not comply with 11 U.S.C. § 1325(a)(4) because unsecured
creditors would receive $96,932.72 in a chapter 7 liquidation as of the
effective date of the plan.  This plan will pay nothing to unsecured creditors.

9. 15-28433-A-13 JUSTIN WESTCOTT OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-7-15 [17]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained and the motion to dismiss
the case will be conditionally denied.

First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  Specifically, the debtor
has not disclosed income from a closely held business operated by his spouse. 
This nondisclosure is a breach of the duty imposed by 11 U.S.C. § 521(a)(1) to
truthfully list all required financial information in the bankruptcy documents. 
To attempt to confirm a plan while withholding relevant financial information
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from the trustee is bad faith.  See 11 U.S.C. § 1325(a)(3).

Third, to pay the dividends required by the plan at the rate proposed by it
will take 73 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

10. 14-31743-A-13 MICHAEL LINN-KIDWELL MOTION TO
JPJ-1 CONVERT OR TO DISMISS CASE

12-9-15 [28]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied on condition that the trustee
confirms at the hearing that the plan is now current.

11. 15-28646-A-13 LESLIE SAWYER OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

12-23-15 [34]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, the debtor has failed to give the trustee financial records for a
closely held business.  This is a breach of the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4).  To attempt to confirm a plan while withholding relevant
financial information from the trustee is bad faith.  See 11 U.S.C. §
1325(a)(3).

Second, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  The debtor failed to
attach a detailed statement showing receipts and expenses associated with the
rental of property/operation of a business.  This nondisclosure is a breach of
the duty imposed by 11 U.S.C. § 521(a)(1) to truthfully list all required
financial information in the bankruptcy documents.  To attempt to confirm a
plan while withholding relevant financial information from the trustee is bad
faith.  See 11 U.S.C. § 1325(a)(3).

Third, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Five Lakes Agency, Inc., in order to strip

January 11, 2016 at 1:30 p.m.
- Page 10 -



down or strip off its secured claim from its collateral.  No such motion has
been filed, served, and granted.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Fourth, the treatment of Wells Fargo Home Mortgage’s long term home mortgage
claim is inconsistent with 11 U.S.C. § 1322(b)(2).  That is, it impermissibly
modifies the claim by not providing for future installments per the contract. 
Instead, the plan substitutes adequate protection payments for what is required
by the contract.  The debtor is limited to curing the defaults and maintaining
mortgage payments.  See 11 U.S.C. § 1322(b)(5).

And, were it permissible to modify this claim, the plan misclassifies this
claim in Class 1 and fails to provide for payment in full of the claim
including unmatured principal.  Class 1 class is reserved for long term claims
not modified by the plan.  Such claims receive their ongoing contract
installment payment and any arrears are cured.  See 11 U.S.C. § 1322(b)(2) and
(b)(5).  Wells Fargo will not be paid its ongoing contract claim but will
receive a different amount.  Hence, the claim belongs in Class 2.  And, because
the claim is being modified, the entire claim, including unmatured principal,
must be paid in full through the plan.  The only debt that can be permitted to
remain long term debt is debt that is not modified by the chapter 13 plan.  As
long as the plan is only curing an arrearage, the long term debt may continue
beyond the length of the plan and be classified in Class 1.  See 11 U.S.C. §
1322(b)(3) & (5).  Whenever a long term debt is modified prospectively in a
chapter 13 case, such as by changing its interest rate or future installments,
the entire claim must be paid during the chapter 13 case as a Class 2 claim. 
See 11 U.S.C. §§ 1322(d) and 1325(a)(5).  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9th Cir. 2004).

Finally, the plan does not comply with 11 U.S.C. § 1325(a)(4) because unsecured
creditors would receive $1,040,794 in a chapter 7 liquidation as of the
effective date of the plan.

The trustee will object to all of the debtor’s Cal. Civ. Proc. Code §
703.140(b) exemptions claimed on Schedule C.  The trustee argues that because
the debtor is married, as admitted in Schedules I and J, and because the
debtor’s spouse has not joined in the chapter 13 petition, the debtor must file
his spouse’s waiver of right to claim exemptions.  See Cal. Civ. Proc. Code §
703.140(a)(2).  This was not done.

A debtor’s exemptions are determined as of the date the bankruptcy petition is
filed.  Owen v. Owen, 500 U.S. 305, 314 (1991); see also In re Chappell, 373
B.R. 73, 77 (B.A.P. 9th Cir. 2007) (holding that “critical date for determining
exemption rights is the petition date”).  Thus, the court applies the facts and
law existing on the date the case was commenced to determine the nature and
extent of the debtor’s exemptions.

11 U.S.C. § 522(b)(1) permits the states to opt out of the federal exemption
statutory scheme set forth in section 522(d).  In enacting Cal. Civ. Proc. Code
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§ 703.130, the State of California opted out of the federal exemption scheme
relegating a debtor to whatever exemptions are provided under state law.  Thus,
substantive issues regarding the allowance or disallowance of a claimed
exemption are governed by state law in California.

California state law gives debtors filing for bankruptcy the right to choose
(1) a set of state law exemptions similar but not identical to the Bankruptcy
Code exemptions; or (2) California’s regular non-bankruptcy exemptions.  See
Cal. Civ. Proc. Code §§ 703.130, 703.140.  In the case of a married debtor, if
either spouse files for bankruptcy individually, California’s regular non-
bankruptcy exemptions apply unless, while the bankruptcy case is pending, both
spouses waive in writing the right to claim the regular non-bankruptcy state
exemptions in any bankruptcy proceeding filed by the other spouse.  See Cal.
Civ. Proc. Code § 703.140(a)(2).

Here, the debtor is asserting the exemptions of Cal. Civ. Proc. Code §
703.140(b), which require a spousal waiver.  That waiver was not filed with the
petition.  As a result, the debtor has no allowable exemptions.  Without
exemptions, the debtor’s nonexempt assets total $1,040,794.  Because the plan
does not provide for payment if $1,040,794 to unsecured creditors (it promises
nothing) the plan does not comply with 11 U.S.C. § 1325(a)(4).

12. 15-28553-A-13 VELMA WALL OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [24]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained and the motion to dismiss
the case will be conditionally denied.

First, because counsel for the debtor has opted to be compensated pursuant to
Local Bankruptcy Rule 2016-1, and because this is a consumer case, counsel is
limited to a maximum of $4,000 in fees.  However, section 2.06 indicates that
counsel will receive $5,500.  Therefore, counsel must file fee applications and
obtained approval for fees.  The plan does not require such and therefore
cannot be confirmed consistent with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P.
2002, 2016, 2017.

Second, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $2,965 is less than the $3,149 in dividends and
expenses the plan requires the trustee to pay in months one through 9, and is
less than the $3,139 in dividends and expenses the plan requires the trustee to
pay in the tenth month and thereafter.

Third, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  The debtor failed to
schedule a motor vehicle.  This nondisclosure is a breach of the duty imposed
by 11 U.S.C. § 521(a)(1) to truthfully list all required financial information
in the bankruptcy documents.  To attempt to confirm a plan while withholding
relevant financial information from the trustee is bad faith.  See 11 U.S.C. §
1325(a)(3).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
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confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

13. 15-28754-A-13 STEVEN SAMUDIO OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan misclassifies a secured tax claim in Class 5.  Class 5 is reserved for
priority unsecured claims.  The tax claim is secured by a lien.  Because the
tax claim is due and payable, it must be paid in full during the case. 
Therefore, it should be classified in Class 2 where it will be paid in full.
See 11 U.S.C. § 1325(a)(5)(B).  While priority claims also must be paid in full
as required by 11 U.S.C. § 1322(a)(2), priority claims need not be paid
interest; secured claims must be paid interest.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

14. 15-28155-A-13 TAMI FINK OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
11-24-15 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Unless the trustee voluntarily dismisses this objection and
motion prior to the hearing on January 11, the court will dismiss this case
unless the debtor demonstrates at the hearing that the debtor provided, at the
continued January 7 meeting, evidence of a social security number or a written
statement that such documentation does not exist.  See Fed. R. Bankr. P.
4002(b)(1)(B).
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15. 15-29461-A-13 SUKHPAULSINGH HUNDAL MOTION FOR
BTM-1 RELIEF FROM AUTOMATIC STAY
VOLVO FINANCIAL SERVICES VS. 12-15-15 [10]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted.

The movant is secured by Volvo tractor with a value of $93,400.  When it
financed the purchase of the tractor, it was owned by a separate corporation,
HTL.  While the debtor, an insider of HTL, lists the tractor as his asset, the
schedules admit it has no net value.  The motion establishes that the movant is
owed in excess of $98,000.

The debtor has come forward with no proof that the tractor is necessary to his
reorganization.  Such evidence would be difficult to produce inasmuch as the
vehicle belongs to HTL, not the debtor.

The only defense raised is that the movant has violated the automatic stay by
retaining the vehicle after a pre-petition foreclosure.  This is permitted
provided the creditor promptly seeks relief from the automatic stay to retain
its collateral.  It is further justified by the fact that the debtor does not
hold title to the vehicle.  Also, the court notes that after calculating the
under-secured amounts owed to nominally secured creditors as stated by the
debtor on Schedule D, the priority claims on Schedule E, and the nonpriority
unsecured claims listed on Schedule F, there are unsecured claims well in
excess of $400,000, an amount that makes the debtor ineligible for chapter 13
relief.  See 11 U.S.C. § 109(e).

Therefore the motion will be granted pursuant to both 11 U.S.C. § 362(d)(1) &
(d)(2).

Because the movant is not over secured, no fees and costs are awarded.  The 14-
day stay of Fed. R. Bankr. R. 4001 will be waived.

16. 15-29461-A-13 SUKHPAULSINGH HUNDAL MOTION TO
FRB-2 CONFIRM TERMINATION OR ABSENCE OF

STAY O.S.T.
12-29-15 [23]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted in part.

The movant is secured by several Volvo tractors with an aggregate value of
$660,000.  The movant is owed in excess of $900,000.  When it financed the
purchase of the tractors, they owned by a separate corporation, HTL.  While the
debtor, an insider of HTL, lists the tractors as his assets, the schedules
admit they have no net value.

The tractor are unnecessary to the debtor’s reorganization.  The vehicles
belongs to HTL, not the debtor.

Also, no reorganization is imminent in this case.  The under-secured amounts
owed to nominally secured creditors as stated by the debtor on Schedule D, the
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priority claims on Schedule E, and the nonpriority unsecured claims listed on
Schedule F, there are unsecured claims well in excess of $400,000, an amount
that makes the debtor ineligible for chapter 13 relief.  See 11 U.S.C. §
109(e).  This result is made even more inescapable when one includes the
debtor’s personal guaranty of the amounts owed by HTL to the movant.  That
guaranty is unsecured.

Therefore the motion will be granted pursuant to both 11 U.S.C. § 362(d)(1) &
(d)(2).

Because the movant is not over secured, no fees and costs are awarded.  The
14-day stay of Fed. R. Bankr. R. 4001 will be waived.

17. 15-28462-A-13 MARK JOCOY OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [26]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of JPMorgan Chase in order to strip down or
strip off its secured claim from its collateral.  No such motion has been
filed, served, and granted.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Third, counsel for the debtor has opted to receive fees pursuant to Local
Bankruptcy Rule 2016-1 rather than by making a motion in accordance with 11
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U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016, 2017.  This means that
counsel may receive a maximum fee of up to $4,000 for a consumer case or $6,000
of a business case and have that fee approved in connection with the
confirmation of the plan.  In this case, however, counsel’s proposed fee of
$31,000 exceeds the maximum fee allowed by Local Bankruptcy Rule 2016-1. 
Therefore, he must apply for compensation pursuant to 11 U.S.C. §§ 329, 330 and
Fed. R. Bankr. P. 2002, 2016, 2017.  The provision in the plan for payment of
compensation without the requisite application cannot be confirmed.

Fourth, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  The plan will pay unsecured creditors nothing even though
Form 22 shows that the debtor will have $38,124 over the next five years.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

18. 15-28771-A-13 CAROLYN SCHMIDT ORDER TO
SHOW CAUSE 
12-17-15 [19]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The case will remain pending but the court will modify the
terms of its order permitting the debtor to pay the filing fee in installments.

The court granted the debtor permission to pay the filing fee in installments. 
The debtor failed to pay the $79 installment when due on December 14.  While
the delinquent installment was paid on December 17, the fact remains the court
was required to issue an order to show cause to compel the payment.  Therefore,
as a sanction for the late payment, the court will modify its prior order
allowing installment payments to provide that if a future installment is not
received by its due date, the case will be dismissed without further notice or
hearing. 

19. 15-28479-A-13 MYRNA MCDONALD OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [22]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.
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The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Third, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Fourth, to pay the dividends required by the plan at the rate proposed by it
will take 81 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).  This problem arises because the plan requires payment in
full of the secured claim of Santander but under-estimates it by approximately
$10,000.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

20. 15-28586-A-13 JOE BAKER OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

12-23-15 [23]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
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rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, if requested by the U.S. Trustee or the chapter 13 trustee, a debtor
must produce evidence of a social security number or a written statement that
such documentation does not exist.  See Fed. R. Bankr. P. 4002(b)(1)(B).  In
this case, the debtor has breached the foregoing duty by failing to provide
evidence of the debtor’s social security number.  This is cause for dismissal.

Second, because the plan fails to specify how debtor’s counsel’s fees will be
approved, either pursuant to Local Bankruptcy Rule 2016-1 or by making a motion
in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016,
2017, but nonetheless requires the trustee to pay counsel a monthly dividend on
account of such fees, in effect the plan requires payment of fees even though
the court has not approved them.  This violates sections 329 and 330.

Third, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $4,171 is less than the $5,714 in dividends and
expenses the plan requires the trustee to pay each month.  Further, even if
$4,171 was sufficient to make monthly distributions, Schedule I indicates that
the debtor’s monthly net income is only $1,504.56.  Again, the plan is not
feasible.

Fourth, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist.  The debtor failed to do so.

Fifth, the plan does not comply with 11 U.S.C. § 1325(a)(4) because unsecured
creditors would receive $106,675.79 in a chapter 7 liquidation as of the
effective date of the plan.  And, the amount due to unsecured creditors
increases to $117,782.01 because the debtor’s exemptions will be disallowed.

The trustee will object to all of the debtor’s Cal. Civ. Proc. Code §
703.140(b) exemptions claimed on Schedule C.  The trustee argues that because
the debtor is married, as admitted in Schedules I and J, and because the
debtor’s spouse has not joined in the chapter 13 petition, the debtor must file
his spouse’s waiver of right to claim exemptions.  See Cal. Civ. Proc. Code §
703.140(a)(2).  This was not done.

A debtor’s exemptions are determined as of the date the bankruptcy petition is
filed.  Owen v. Owen, 500 U.S. 305, 314 (1991); see also In re Chappell, 373
B.R. 73, 77 (B.A.P. 9th Cir. 2007) (holding that “critical date for determining
exemption rights is the petition date”).  Thus, the court applies the facts and
law existing on the date the case was commenced to determine the nature and
extent of the debtor’s exemptions.

11 U.S.C. § 522(b)(1) permits the states to opt out of the federal exemption
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statutory scheme set forth in section 522(d).  In enacting Cal. Civ. Proc. Code
§ 703.130, the State of California opted out of the federal exemption scheme
relegating a debtor to whatever exemptions are provided under state law.  Thus,
substantive issues regarding the allowance or disallowance of a claimed
exemption are governed by state law in California.

California state law gives debtors filing for bankruptcy the right to choose
(1) a set of state law exemptions similar but not identical to the Bankruptcy
Code exemptions; or (2) California’s regular non-bankruptcy exemptions.  See
Cal. Civ. Proc. Code §§ 703.130, 703.140.  In the case of a married debtor, if
either spouse files for bankruptcy individually, California’s regular non-
bankruptcy exemptions apply unless, while the bankruptcy case is pending, both
spouses waive in writing the right to claim the regular non-bankruptcy state
exemptions in any bankruptcy proceeding filed by the other spouse.  See Cal.
Civ. Proc. Code § 703.140(a)(2).

Here, the debtor is asserting the exemptions of Cal. Civ. Proc. Code §
703.140(b), which require a spousal waiver.  That waiver was not filed with the
petition.  As a result, the debtor has no allowable exemptions.  Without
exemptions, the debtor’s nonexempt assets total $117,782.01.  Because the plan
does not provide for payment if $117,782.01 to unsecured creditors (it promises
nothing) the plan does not comply with 11 U.S.C. § 1325(a)(4).

21. 15-28798-A-13 DARREN/SANDRA STOWES OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-23-15 [19]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $7,368 is less than the $7,731 in dividends and
expenses the plan requires the trustee to pay each month.

Second, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
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checklist.  The debtor failed to do so.

Third, to pay the dividends required by the plan at the rate proposed by it
will take 74 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Fourth, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  The plan will pay nothing to unsecured creditors even
though Form 22 shows that the debtor will have at least $8,709.60 over the next
five years.  And, this problem is even more significant when an adjustment is
made, as is permitted by Hamilton v. Lanning, 130 S.Ct 2464 (2010).  Lanning
permits the trustee to rebut the presumption that the amount of projected
disposable income is as stated in Form 22.  Here, the debtor admitted at the
meeting of creditors that two pension/retirement loans will be fully paid
within two years while this case is still pending.  At that point, the debtor’s
monthly expenses will decrease by $686.44.  This amount will be additional
projected disposable income that must be paid to unsecured creditors.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

22. 15-28798-A-13 DARREN/SANDRA STOWES OBJECTION TO
EAT-1 CONFIRMATION OF PLAN
WELLS FARGO FINANCIAL CA, INC. VS. 12-22-15 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The plan materially understates the arrears owed on the Class 1 claim of Wells
Fargo Home Mortgage.  It is approximately $36,000 higher than stated in the
plan.  At the higher amount, the feasibility issues noted in the ruling on the
trustee’s objection become even more pronounced.  At the rate proposed by the
plan, this secured claim cannot be paid in full within 5 years.  The court
incorporates by reference its ruling on the trustee’s objection, JPJ-1.
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23. 15-23799-A-13 STEPHANY MURPHY OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

12-23-15 [68]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Second, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Third, counsel for the debtor has opted to receive fees pursuant to Local
Bankruptcy Rule 2016-1 rather than by making a motion in accordance with 11
U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016, 2017.  However, counsel
has not complied with Rule 2016-1 by filing the rights and responsibilities
agreement.  The abbreviated procedure for approval of the fees permitted by
Local Bankruptcy Rule 2016-1 is not applicable.  Therefore, the provision in
the proposed plan requiring the trustee to pay the fees without counsel first
making a motion in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P.
2002, 2016, 2017, permits payment of fees without the required court approval. 
This violates sections 329 and 330.

Fourth, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  Specifically, the debtor
failed to file Form 22.  This nondisclosure is a breach of the duty imposed by
11 U.S.C. § 521(a)(1) to truthfully list all required financial information in
the bankruptcy documents.  To attempt to confirm a plan while withholding
relevant financial information from the trustee is bad faith.  See 11 U.S.C. §
1325(a)(3).
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FINAL RULINGS BEGIN HERE

24. 15-27903-A-13 ROXANNE DYER OBJECTION TO
JPJ-2 EXEMPTIONS 

12-2-15 [23]

Final Ruling: This objection to the debtor’s exemptions has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as
consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the objecting party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
debtor’s default is entered and the matter will be resolved without oral
argument.

The objection will be sustained in part.

The debtor has claimed a residence exempt to the extent of $14,262 pursuant to
Cal. Civ. Pro. Code § 703.140(b)(1).  The maximum exemption under this
provision is $25,575.  Therefore, because this exemption is within the limit
sect by section 703.140(b)(1), the objection to it will be overruled.

The debtor also is entitled to combine the unused exemption amount permitted by
section 703.140(b)(1), $11,313, with $1,350 pursuant to Cal. Civ. Pro. Code §
703.140(b)(5) and exempt any property with an equity not to exceed $12,663
[($25,575 - 14,262 = $11,313) + $1,350 = $12,663].  The debtor has claimed
exemptions totaling $22,530.72.  Because this amount exceeds $12,663, all
exemptions pursuant to section 703.140(b)(5) are disallowed subject to the
debtor’s right to claim amended exemptions.

25. 15-28719-A-13 BRETT/PATRICIA PETERSON MOTION TO
BLF-2 VALUE COLLATERAL
VS. 21ST MORTGAGE CORPORATION 11-17-15 [11]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$432,948 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Ocwen.  The first deed of trust secures a loan with a
balance of approximately $568,588.06 as of the petition date.  Therefore, 21st

Mortgage Corporation’s claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).
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Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9th Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9th Cir. 1997).  See also In re
Bartee, 212 F.3d 277 (5th Cir. 2000); In re Tanner, 217 F.3d 1357 (11th Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3rd Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1st Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9th Cir. 1991),
will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection will be overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $432,948.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of

January 11, 2016 at 1:30 p.m.
- Page 23 -



property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5th Cir. 1980).

26. 10-40724-A-13 KWANG/EUN CHOE NOTICE OF
HJA-1 DEATH AND MOTION TO WAIVE

CERTIFICATION REQUIREMENT FOR
ENTRY OF DISCHARGE
9-22-15 [44]

Final Ruling: This motion has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1) and Fed. R. Bankr. R. 2002(a)(6).  The
failure of the trustee, the United States Trustee, the creditors, and any other
party in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as
consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the above-mentioned parties in interest are entered and the matter
will be resolved without oral argument.

Debtor Eun Choe died after this case was filed.  Despite her death, debtor
Kwang Choe was and to continue and complete plan payments.  Both debtor filed
certificates of completion of a course on personal financial management.  See
11 U.S.C. §§ 110, 111, 1328(g)(1) and Fed. R. Bankr. P. 1007(c).  The surviving
debtor has attested that neither debtor received a disqualifying discharge in
an earlier case, had no domestic support obligations, and owes no debts of the
type described in 11 U.S.C. § 522(q) while claiming exemptions that exceed
$146,450 in certain property.  Therefore, while Mrs. Choe’s death prevents her
from filing the certificates required by Fed. R. Bankr. P. 1007(c) and Local
Bankruptcy Rule 5009-1, her entitlement to a discharge is proven by the motion. 
The clerk shall enter a discharge when both debtors are otherwise entitled to a
discharge.

27. 15-21672-A-13 TAMMY THOMAS OBJECTION TO
JPJ-1 CLAIM
VS. MIDLAND CREDIT MANAGEMENT, INC. 11-10-15 [19]

Final Ruling: This objection to the proof of claim of Midland Credit
Management has been set for hearing on at least 44 days’ notice to the claimant
as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9th Cir. 2006).  Therefore, the claimant’s default is entered and the
objection will be resolved without oral argument.

Because the underlying debt is a contract claim, most likely based on a written
contract, California law provides a four year statute of limitations to file
actions for breach of written contracts.  See Cal. Civ. Pro. Code § 337.  This
statute begins to run from the date of the contract’s breach but the statute
renews upon each payment made after default.  The proof of claim indicates the
last payment was on January 9, 2011.  Therefore, using this date as the date of
breach, when the case was filed on March 2, 2015, more than 4 years had passed. 
Therefore, when the bankruptcy was filed, this debt was time barred under
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applicable nonbankruptcy law and must be disallowed.  See 11 U.S.C. §
502(b)(1).

28. 15-28586-A-13 JOE BAKER OBJECTION TO
CONFIRMATION OF PLAN

OCWEN LOAN SERVICING, L.L.C. VS. 12-4-15 [21]

Final Ruling: The objection will be dismissed without prejudice.

First, the objection does not comply with Local Bankruptcy Rule 9014-1 because
when filed it was not accompanied by a separate proof/certificate of service. 
See Local Bankruptcy Rule 9014-1(e)(3).  Appending a proof of service to one of
the supporting documents does not satisfy the local rule.  The
proof/certificate of service must be a separate document so that it will be
docketed on the electronic record.  This permits anyone examining the docket to
determine if service has been accomplished without examining every document
filed in support of the matter on calendar.  Given the absence of the required
proof/certificate of service, the objecting party has failed to establish that
the motion was served on all necessary parties in interest.

Second, Local Bankruptcy Rule 9014-1(d)(2) & (3) requires a separate notice of
hearing which specifies the docket control number, the date and time of the
hearing, the location of the courthouse, the courtroom in which the hearing
will be held, and whether written opposition must be filed.  If written
opposition must be filed, the notice of hearing also must specify the date it
is due, on whom it must be served, and give notice that the failure to file it
in a timely manner may result in the motion being resolved without oral
argument and the striking of untimely written opposition.  Here, the notice
does not indicate whether or not written opposition is required.

Third, an objection placed on the calendar by the objecting party for hearing
must be given a unique docket control number as required by Local Bankruptcy
Rule 9014-1(c).  The purpose of the docket control number is to insure that all
documents filed in support and in opposition to the objection are linked on the
docket.  This linkage insures that the court, as well as any party reviewing
the docket, will be aware of everything filed in connection with the objection.

This objection has no docket control number.  Therefore, it is possible that
documents have been filed in support or in opposition to the objection that
have not been brought to the attention of the court.  The court will not permit
the objecting creditor to profit from possible confusion caused by this breach
of the court’s local rules.
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