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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF CALIFORNIA 

  
Chief Judge Fredrick E. Clement 
Sacramento Federal Courthouse 

501 I Street, 7th Floor 
Courtroom 28, Department A 
Sacramento, California 

 
 

 
DAY:  TUESDAY 
DATE:  JANUNARY 10, 2023 
CALENDAR: 9:00 A.M. CHAPTER 13 CASES 
 
RULINGS 
 
Each matter on this calendar will have one of three possible designations:  
No Ruling, Tentative Ruling, or Final Ruling.   

 
“No Ruling” means the likely disposition of the matter will not be 
disclosed in advance of the hearing.  The matter will be called; parties 
wishing to be heard should rise and be heard.   
 
“Tentative Ruling” means the likely disposition, and the reasons therefor, 
are set forth herein.  The matter will be called.  Aggrieved parties or 
parties for whom written opposition was not required should rise and be 
heard.  Parties favored by the tentative ruling need not appear.  Non-
appearing parties are advised that the court may adopt a ruling other than 
that set forth herein without further hearing or notice.  
 
“Final Ruling” means that the matter will be resolved in the manner, and 
for the reasons, indicated below.  The matter will not be called; parties 
and/or counsel need not appear and will not be heard on the matter. 
 
CHANGES TO PREVIOUSLY PUBLISHED RULINGS 
 
On occasion, the court will change its intended ruling on some of the 
matters to be called and will republish its rulings.  The parties and 
counsel are advised to recheck the posted rulings after 3:00 p.m. on the 
next business day prior to the hearing.  Any such changed ruling will be 
preceded by the following bold face text: “[Since posting its original 
rulings, the court has changed its intended ruling on this matter]”. 
 
ERRORS IN RULINGS 
 
Clerical errors of an insignificant nature, e.g., nomenclature (“2017 Honda 
Accord,” rather than “2016 Honda Accord”), amounts, (“$880,” not “$808”), 
may be corrected in (1) tentative rulings by appearance at the hearing; or 
(2) final rulings by appropriate ex parte application.  Fed. R. Civ. P. 
60(a) incorporated by Fed. R. Bankr. P. 9024.  All other errors, including 
those occasioned by mistake, inadvertence, surprise, or excusable neglect, 
must be corrected by noticed motion.  Fed. R. Bankr. P. 60(b), incorporated 
by Fed. R. Bankr. P. 9023. 
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1. 22-22903-A-13   IN RE: ISMAEL/SYLVIA QUIRARTE 
   TJS-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY CREDITOR ALLY BANK 
   12-15-2022  [19] 
 
   PAULDEEP BAINS/ATTY. FOR DBT. 
   TIMOTHY SILVERMAN/ATTY. FOR MV. 
 
Tentative Ruling 

Objection: Creditor’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 
 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 
the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
Creditor Ally Bank objects to confirmation of the debtors’ plan 
contending that the proposed interest rate of 4.75% fails to meet 
the Till standard.  
 
INTEREST 
 
The plan’s interest rate on a secured claim should be evaluated 
under the principles established in Till v. SCS Credit Corp., 541 
U.S. 465 (2004).  The court in Till held that the “prime-plus or 
formula rate best comports with the purposes of the Bankruptcy 
Code.”  Till, 541 U.S. at 480.   
 
The Till Court found that “[i]t is sufficient for our purposes to 
note that, under 11 U.S.C. § 1325(a)(6), a court may not approve a 
plan unless, after considering all creditors’ objections and 
receiving the advice of the trustee, the judge is persuaded that 
‘the debtor will be able to make all payments under the plan and to 
comply with the plan.’ Together with the cramdown provision, this 
requirement obligates the court to select a rate high enough to 
compensate the creditor for its risk but not so high as to doom the 
plan. If the court determines that the likelihood of default is so 
high as to necessitate an ‘eye-popping’ interest rate, the plan 
probably should not be confirmed.”  Id. (citations omitted).   

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22903
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663546&rpt=Docket&dcn=TJS-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663546&rpt=SecDocket&docno=19
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“The appropriate size of that risk adjustment depends, of course, on 
such factors as the circumstances of the estate, the nature of the 
security, and the duration and feasibility of the reorganization 
plan.” Id. at 479. Without deciding the issue of the proper scale of 
the risk adjustment, the plurality opinion noted that other courts 
have generally approved upward adjustments of 1% to 3% to the 
interest rate.  See id. at 480.   
 
The appropriate interest rate should be about 1% to 2% above the 
current prime rate given the nature of the security, the risk of 
default, and the lack of evidence submitted by the creditor that 
would warrant upward adjustment. The plan’s proposed interest rate 
does not comply with Till and § 1325(a)(5)’s present value 
requirement.  The proper interest rate on this class 2 claim should 
be at least 8.5%. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
Ally Bank’s objection to confirmation has been presented to the 
court.  Having considered the objection, oppositions, responses and 
replies, if any, and having heard oral argument presented at the 
hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
 
 
 
2. 22-22913-A-13   IN RE: RICHARD BLENIO AND REBECCA RUBIN 
   DPC-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
   12-14-2022  [33] 
 
   SETH HANSON/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22913
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663569&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663569&rpt=SecDocket&docno=33
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schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 

 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 
the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
The Chapter 13 trustee objects to confirmation of the debtors’ plan 
contending that feasibility of the plan relies upon an order valuing 
the collateral of Exeter Finance, LLC.  On January 4, 2023, the 
court denied the debtors’ motion to value the collateral of this 
creditor without prejudice.   
 
REDUCTION OF COLLATERAL VALUE WITHOUT A MOTION 
 
LBR 3015-1(i) provides that “[t]he hearing [on a valuation motion] 
must be concluded before or in conjunction with the confirmation of 
the plan. If a motion is not filed, or it is unsuccessful, the Court 
may deny confirmation of the plan.”   
 
In this case, the plan proposes to reduce Exeter Finance, LLC’s 
Class 2 secured claim based on the value of the collateral securing 
such claim.  But the debtor has not yet obtained a favorable order 
on a motion to determine the value of such collateral.  Accordingly, 
the court must deny confirmation of the plan. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
The chapter 13 trustee’s objection to confirmation has been 
presented to the court.  Having considered the objection, 
oppositions, responses and replies, if any, and having heard oral 
argument presented at the hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
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3. 22-22913-A-13   IN RE: RICHARD BLENIO AND REBECCA RUBIN 
   MMJ-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY CAPITAL ONE AUTO 
   FINANCE 
   12-13-2022  [29] 
 
   SETH HANSON/ATTY. FOR DBT. 
   MARJORIE JOHNSON/ATTY. FOR MV. 
   RESPONSIVE PLEADING 
 
Final Ruling 
 
Objection: Creditor’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Continued to February 7, 2023, at 9:00 a.m. 
Order: Civil minute order 
 
Capital One Auto Finance objects to confirmation of the debtors’ 
plan.  The hearing on the motion will be continued to February 7, 
2023, at 9:00 a.m. to allow the objecting party to serve the 
objection on all required parties. 
 
SERVICE AND NOTICE 
 
Special Notice Creditors 
 
The motion will also be denied without prejudice as the moving party 
has failed to properly provide notice to all parties as required.   
 
The following parties filed a request for special notice: AIS 
Portfolio Services, LLC. 
 
The certificate of service states that special notice parties were 
served with the objection.  See Certificate of Service, p. 2, No. 5, 
ECF No. 39.  However, there is no attachment which lists the special 
notice creditor affixed to the certificate of service.  Counsel is 
reminded that a matrix of creditors requesting special notice is 
easily compiled using the clerk’s feature developed for this 
purpose.  This feature is located on the court’s website. 
 
Notice 
 
“The due process requirements for notice are relatively minimal; 
they merely require notice ‘reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections.’”  
In re 701 Mariposa Project, LLC, 514 B.R. 10, 15 (B.A.P. 9th Cir. 
2014) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). 
 
Rules 9013 and 9007 
 

A request for an order, except when an application is 
authorized by the rules, shall be by written motion, 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22913
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663569&rpt=Docket&dcn=MMJ-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663569&rpt=SecDocket&docno=29
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unless made during a hearing. The motion shall state 
with particularity the grounds therefor, and shall set 
forth the relief or order sought. Every written 
motion, other than one which may be considered ex 
parte, shall be served by the moving party within the 
time determined under Rule 9006(d). The moving party 
shall serve the motion on: 
(a) the trustee or debtor in possession and on those 
entities specified by these rules; or 
(b) the entities the court directs if these rules do 
not require service or specify the entities to be 
served. 

 
Fed. R. Bankr. P. 9013 (emphasis added). 
 

When notice is to be given under these rules, the 
court shall designate, if not otherwise specified 
herein, the time within which, the entities to whom, 
and the form and manner in which the notice shall be 
given. When feasible, the court may order any notices 
under these rules to be combined. 
 

Fed. R. Bankr. P. 9007 (emphasis added). 
 
Rules 9013 and 9007 allow the court to designate additional parties 
which must receive notice of a motion and opportunity to be heard.   
 
LBR 9014-1(d)(3)(B)(iv) 
 

When notice of a motion is served without the motion or 
supporting papers, the notice of hearing shall also 
succinctly and sufficiently describe the nature of the 
relief being requested and set forth the essential facts 
necessary for a party to determine whether to oppose the 
motion. However, the motion and supporting papers shall 
be served on those parties who have requested special 
notice and those who are directly affected by the 
requested relief. 

 
LBR 9014-1(d)(3)(B)(iv)(emphasis added). 
 
In the Eastern District the court has ordered that parties which 
have filed requests for special notice must receive notice of 
motions.  LBR 9014-1(d)(3)(B)(iv) includes creditors which have 
filed requests for special notice as parties who must be served with 
all motions and supporting papers.   
 
LBR 9014-1(d)(3)(B)(iv) does not limit the notice required to 
special notice creditors.  Thus, the moving party is required to 
serve its motion on creditors who have filed requests for special 
notice. 
 
Dismissal of Action for Failure to Comply with Local Rules 
 

Failure of counsel or of a party to comply with these 
Rules, with the Federal Rules of Civil Procedure or 
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the Federal Rules of Bankruptcy Procedure, or with any 
order of the Court may be grounds for imposition of 
any and all sanctions authorized by statute or rule or 
within the inherent power of the Court, including, 
without limitation, dismissal of any action, entry of 
default, finding of contempt, imposition of monetary 
sanctions or attorneys’ fees and costs, and other 
lesser sanctions. 

 
LBR 1001-1(g)(emphasis added). 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Capital One Auto Finance’s Objection to Confirmation of Chapter 13 
Plan has been presented to the court.  Given the procedural 
deficiencies discussed by the court in its ruling, 
 
IT IS ORDERED that the hearing on the objection is continued to 
February 7, 2023, at 9:00 a.m. 
 
IT IS FURTHER ORDERED that no later than January 24, 2023, the 
objecting creditor shall file and serve the objection on all parties 
which have filed a request for special notice.  
 

 
 
4. 20-23415-A-13   IN RE: MICHAEL/CANDACE TODD 
   BLG-3 
 
   MOTION TO WAIVE SECTION 1328 CERTIFICATE 
   REQUIREMENT,CONTINUE CASE ADMINISTRATION,SUBSTITUTE PARTY, 
   AND REQUEST TO EXTEND TIME AS TO JOINT DEBTOR 
   11-17-2022  [50] 
 
   CHAD JOHNSON/ATTY. FOR DBT. 
 
Final Ruling 
 
Motion: Substitution of Representative, Continued Administration, 
Waiver of Personal Financial Management and Waiver of Certifications 
Notice: LBR 9014-1(f)(1); written opposition required 
Disposition: Granted 
Order: Civil minute order 
 
Michael Todd prays for appointment of a personal representative, 
substitution of the representative, continued administration of the 
Chapter 13 plan, and waiver of the § 1328 certification for his now 
deceased spouse Candace Todd. 
 
  

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-23415
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=645695&rpt=Docket&dcn=BLG-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=645695&rpt=SecDocket&docno=50
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DEFAULT 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 
opposition to this motion was required not less than 14 days before 
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 
filed.  The default of the responding party is entered.  The court 
considers the record, accepting well-pleaded facts as true.  
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 
1987). 
 
DISCUSSION 
 
Suggestion of Death 
 
When a chapter 13 debtor dies, counsel for the debtor shall file a 
Suggestion of Death. 
 

Notice of Death. In a bankruptcy case which has not been 
closed, a Notice of Death of the debtor [Fed. R. Civ. P. 
25(a), Fed. R. Bankr. P. 7025] shall be filed within 
sixty (60) days of the death of a debtor by the counsel 
for the deceased debtor or the person who intends to be 
appointed as the representative for or successor to a 
deceased debtor. The Notice of Death shall be served on 
the trustee, U.S. Trustee, and all other parties in 
interest. A copy of the death certificate (redacted as 
appropriate) shall be filed as an exhibit to the Notice 
of Death. 

 
LBR 1016-1(a) (emphasis added); see also, Fed. R. Civ. P. 25(a), 
incorporated by Fed. R. Bank. P. 7025, 9014(c). 
 
Here, co-debtor Michael Todd filed the Notice of Death of Debtor on 
November 11, 2022, ECF No. 50.  While Candace Todd died over one 
year ago counsel filed the Notice of Death as soon as he received 
the death certificate.  Fed. R. Civ. P. 6(b)(1)(B) provides as 
follows: 

 
(b) Extending Time. 
(1) In General. When an act may or must be done within 
a specified time, the court may, for good cause, 
extend the time: 
(A) with or without motion or notice if the court 
acts, or if a request is made, before the original 
time or its extension expires; or 
(B) on motion made after the time has expired if the 
party failed to act because of excusable neglect. 
 

Fed. R. Civ. P. 6. 
 
As there is no opposition by the Chapter 13 trustee or any creditor 
to the motion the court will grant the motion to extend time to file 
the Notice of Death.  
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Substitution of Representative 
 
Upon the death of the debtor, a personal representative for the 
debtor must be substituted as the real party in interest. 
 

An action must be prosecuted in the name of the real 
party in interest. The following may sue in their own 
names without joining the person for whose benefit the 
action is brought: (A) an executor; (B) an 
administrator; (C) a guardian; (D) a bailee; (E) a 
trustee of an express trust; (F) a party with whom or in 
whose name a contract has been made for another's 
benefit; and (G) a party authorized by statute. 

 
Fed. R. Civ. P. 17(a), incorporated by Fed. R. Bankr. P. 7017, 
9014(c) (emphasis added). 
 
Where the debtor dies during the administration of a chapter 7 case, 
the action is not abated, and administration shall continue. Fed. R. 
Bankr. P. 1016.  But a representative for the now deceased debtor 
needs to be appointed.  And that appointment process is implemented 
by Rule 25(a). 
 

If a party dies and the claim is not extinguished, the 
court may order substitution of the proper party. A 
motion for substitution may be made by any party or by 
the decedent's successor or representative. If the motion 
is not made within 90 days after service of a statement 
noting the death, the action by or against the decedent 
must be dismissed. 

 
Fed. R. Civ. P. 25, incorporated by Fed. R. Bankr. P. 7025, 9014(c) 
and LBR 1016-1(a). 
 
Michael Todd is the decedent’s representative as her spouse.  Mr. 
Todd has performed the Chapter 13 plan since his wife’s death and 
has indicated he has the desire and ability to continue performance 
of the plan.  The court approves the substitution of Michael Todd as 
the estate representative. 
 
Continued Administration 
 
Continued administration on behalf of a deceased chapter 13 debtor 
is discretionary. 
 
Death or incompetency of the debtor shall not abate a liquidation 
case under chapter 7 of the Code. In such event the estate shall be 
administered, and the case concluded in the same manner, so far as 
possible, as though the death or incompetency had not occurred. If a 
reorganization, family farmer's debt adjustment, or individual's 
debt adjustment case is pending under chapter 11, chapter 12, or 
chapter 13, the case may be dismissed; or if further administration 
is possible and in the best interest of the parties, the case may 
proceed and be concluded in the same manner, so far as possible, as 
though the death or incompetency had not occurred. 
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Fed. R. Bankr. P. 1016 (emphasis added). 
 
In this case co-debtor Michael Todd has continued performance of the 
Chapter 13 Plan.  Michael Todd has filed a declaration with the 
court indicating that he has the desire and ability to continue 
performance of the Chapter 13 Plan.   
 
Waiver of Post-Petition Education Requirement 
 
In most cases, individual chapter 13 debtors must complete a post-
petition personal financial management course to receive a 
discharge.  11 U.S.C. 727(a)(11).   
 
Candace Todd completed the post-petition debtor education 
requirement prior to her death.  See Certificate of Debtor 
Education, ECF No. 9.  This requirement has been satisfied as to 
Candace Todd. 
 
WAIVER OF § 1328 CERTIFICATIONS 
 
The motion further requests a waiver of the requirement to complete 
and file § 1328 certifications, including certifications concerning 
domestic support obligations, prior bankruptcy discharges, 
exemptions exceeding the amount stated in § 522(q)(1) and pending 
criminal or civil proceedings described in § 522(q)(1)(A) and (B).  
These certifications are generally required for debtors by § 1328(a) 
and Local Bankruptcy Rule 5009-1(b) and (c).  The court will waive 
the requirement that the deceased debtor file certifications 
concerning compliance with § 1328, including Forms EDC 3-190 and EDC 
3-191 required under LBR 5009-1 
  
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Michael Todd’s motion has been presented to the court.  Having 
entered the default of the respondents and having considered the 
motion together with papers filed in support and opposition, and 
having heard the arguments of counsel, if any, 
 
IT IS ORDERED that the motion is granted; and 
 
IT IS FURTHER ORDERED that (1) Michael Todd is the representative of 
Candace Todd and is substituted in her place and stead; (2) 
continued administration is appropriate; and (3) as to Candace Todd 
the certifications required by 11 U.S.C. § 1328 are waived. 
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5. 22-22616-A-13   IN RE: FRANK SLAMA 
   DPC-1 
 
   CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P 
   CUSICK 
   11-22-2022  [21] 
 
   MIKALAH LIVIAKIS/ATTY. FOR DBT. 
   WITHDRAWN BY M.P. 
 
Final Ruling  
 
The objection was withdrawn December 16, 2022, ECF No. 28.  The 
matter is removed from the calendar as moot.  
 
 

6. 22-22837-A-13   IN RE: KYLE FARRIS AND GRACIELA 
   JARAMILLO-FARRIS 
   DPC-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
   12-14-2022  [31] 
 
   RICHARD KWUN/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 

 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 
the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
LIQUIDATION 
 

(a) Except as provided in subsection (b), the court 
shall confirm a plan if--  
 
. . . 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22616
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663052&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663052&rpt=SecDocket&docno=21
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22837
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663421&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663421&rpt=SecDocket&docno=31
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(4) the value, as of the effective date of the plan, 
of property to be distributed under the plan on 
account of each allowed unsecured claim is not less 
than the amount that would be paid on such claim if 
the estate of the debtor were liquidated under chapter 
7 of this title on such date; 
 
. . . 

 
11 U.S.C. § 1325(a)(4). 
 
The trustee contends the plan fails liquidation but opines that this 
objection might be resolved if the debtors amended Schedule C.  On 
December 18, 2022, the debtors filed an Amended Schedule C, ECF No. 
35.  At the hearing the trustee shall be prepared to apprise the 
court how the amended claim of exemptions impacts the trustee’s 
objection to confirmation under 11 U.S.C. § 1325(a)(4). 
 
PLAN FEASIBILITY 
 
The proposed plan must be feasible.  11 U.S.C. § 1325(a)(6).  
Feasibility is a “factual determination” as to the plan’s 
“reasonable likelihood of success.”  First Nat’l Bank of Boston v. 
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1st Cir. 1997).  
The bankruptcy court needs to “be satisfied that the debtor has the 
present as well as the future financial capacity to comply with the 
terms of the plan.”  Id.  As one court summarized feasibility, 
“Thus, a plan is not feasible and is not confirmable if a debtor’s 
income will not support the plan’s proposed payments.  In re Barnes, 
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“[T]he debtors showed no 
disposable income with which to fund a plan.... [T]he debtors have 
been unable to actually pay the amount projected ... to the 
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001) 
(“While the feasibility requirement is not rigorous ... the plan 
proponent must, at minimum, demonstrate that the Debtor's income 
exceeds expenses by an amount sufficient to make the payments 
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr. 
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan 
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527, 
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13, 
2009). 
 
Tax Withholding 
 
The debtors’ Schedule I shows that they are currently withholding 
income taxes at approximately 1%.  The trustee contends that this 
amount is too low and that the debtors will owe additional taxes 
during the pendency of the plan.  This in turn impacts the 
feasibility of the plan under 11 U.S.C. § 1325(a)(6). 
 
Bolstering the trustee’s argument is the claim filed by the Internal 
Revenue Service.  Claim No. 8 shows substantial taxes owed for the 
2020 and 2021 tax years.  At the meeting of creditors, the debtors 
acknowledged that they had not adjusted their tax withholdings.  
Thus, it appears that the debtors continue to withhold insufficient 
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amounts in taxes and that they will owe taxes each year during the 
pendency of the plan. 
 
The court finds that the plan is not feasible. 
 
Schedule I 
 
Debtor, Graciela Farris admitted at the meeting of creditors that 
she has obtained new employment which is not reflected in Schedule 
I.  The court notes that the debtors have not yet amended this 
schedule.  The trustee cannot evaluate the feasibility of the 
proposed plan without accurate information regarding the debtors’ 
income.  The court will sustain the objection.  
 
The court finds that the proposed plan is not feasible under 11 
U.S.C. § 1325(a)(6). 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
The chapter 13 trustee’s objection to confirmation has been 
presented to the court.  Having considered the objection, 
oppositions, responses and replies, if any, and having heard oral 
argument presented at the hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
 
 
 
7. 22-22746-A-13   IN RE: JEFFREY WOODWARD 
   DPC-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
   12-14-2022  [39] 
 
   MICHAEL HAYS/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22746
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663264&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663264&rpt=SecDocket&docno=39
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hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 

 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 
the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
PLAN FEASIBILITY 
 
The proposed plan must be feasible.  11 U.S.C. § 1325(a)(6).  
Feasibility is a “factual determination” as to the plan’s 
“reasonable likelihood of success.”  First Nat’l Bank of Boston v. 
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1st Cir. 1997).  
The bankruptcy court needs to “be satisfied that the debtor has the 
present as well as the future financial capacity to comply with the 
terms of the plan.”  Id.  As one court summarized feasibility, 
“Thus, a plan is not feasible and is not confirmable if a debtor’s 
income will not support the plan’s proposed payments.  In re Barnes, 
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“[T]he debtors showed no 
disposable income with which to fund a plan.... [T]he debtors have 
been unable to actually pay the amount projected ... to the 
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001) 
(“While the feasibility requirement is not rigorous ... the plan 
proponent must, at minimum, demonstrate that the Debtor's income 
exceeds expenses by an amount sufficient to make the payments 
proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr. 
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan 
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527, 
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13, 
2009). 
 
Plan Delinquency 
 
The trustee indicates that the plan payments are delinquent in the 
amount of $1,024.00 with a further payment of $1,024.00 due on 
December 25, 2022.  The plan cannot be confirmed if the plan 
payments are not current. 
 
Class 1 Claim 
 
The debtors have classified the obligation owed to creditors, Gerald 
L. Quintana & Linda S. Quintana in Class 1 of the plan.  The trustee 
contends that this classification is incorrect.   
 
The court previously denied the debtor’s motion to vacate the 
foreclosure on the property described as vacant land in Oroville, 
California, APN 058-530-002, which is the collateral for the 
obligation owed to the Quintana creditors.  The court held that the 
relief sought by the debtors must be requested by way of an 
adversary proceeding. See Civil Minutes, ECF No. 37.  The court 
notes that no such adversary proceeding has been filed.  As such, it 
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appears that the claim of Gerald and Linda Quintana is 
misclassified, and the plan is not feasible.  11 U.S.C § 1325(a)(6). 
 
Failure to Provide Income Information 
 
The debtor has failed to provide the trustee with required 2021 
income tax returns under 11 U.S.C. § 521(e)(2)(A).  The tax returns 
are essential to the trustee’s review of the proposed plan prior to 
the meeting of creditors.   
 
The failure to provide tax returns makes it impossible for the 
chapter 13 trustee to accurately assess the debtor’s ability to 
perform the proposed plan.  As such, the trustee cannot represent 
that the plan, in his estimation is feasible, under 11 U.S.C. § 
1325(a)(6). 
 
The court notes that the failure to timely provide the tax returns 
is also a basis for the dismissal of the case as the debtor is 
required to provide the trustee with a tax return (for the most 
recent tax year ending immediately before the commencement of the 
case and for which a federal income tax return was filed) no later 
than 7 days before the date first set for the first meeting of 
creditors.  11 U.S.C. § 521(e)(2)(A)-(B). 
 
REDUCTION OF COLLATERAL VALUE WITHOUT A MOTION 
 
LBR 3015-1(i) provides that “[t]he hearing [on a valuation motion] 
must be concluded before or in conjunction with the confirmation of 
the plan. If a motion is not filed, or it is unsuccessful, the Court 
may deny confirmation of the plan.”   
 
In this case, the plan proposes to reduce Santander Consumer USA’s 
Class 2 secured claim based on the value of the collateral securing 
such claim.  But the debtor has not yet obtained a favorable order 
on a motion to determine the value of such collateral.  Accordingly, 
the court must deny confirmation of the plan. 
 
LIQUIDATION 
 

(a) Except as provided in subsection (b), the court 
shall confirm a plan if--  
 
. . . 
 
(4) the value, as of the effective date of the plan, 
of property to be distributed under the plan on 
account of each allowed unsecured claim is not less 
than the amount that would be paid on such claim if 
the estate of the debtor were liquidated under chapter 
7 of this title on such date; 
 
. . . 

 
11 U.S.C. § 1325(a)(4). 
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The Statement of Financial Affairs indicates that the debtor 
suffered losses resulting from theft.  The trustee requests 
additional information regarding the loss, possible insurance 
proceeds, and/or recovery of any of the lost property.  The purpose 
of the inquiry is to determine whether a potential recovery impacts 
the liquidation value of the bankruptcy estate.  The court will 
sustain the objection. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
The chapter 13 trustee’s objection to confirmation has been 
presented to the court.  Having considered the objection, 
oppositions, responses and replies, if any, and having heard oral 
argument presented at the hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
 
 
 
8. 22-22746-A-13   IN RE: JEFFREY WOODWARD 
   PP-1 
 
   OBJECTION TO CONFIRMATION OF PLAN BY GERALD L. QUINTANA AND 
   LINDA SUZETTE QUINTANA 
   12-14-2022  [43] 
 
   MICHAEL HAYS/ATTY. FOR DBT. 
   THOMAS PHINNEY/ATTY. FOR MV. 
 
Tentative Ruling 

Objection: Creditor’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 
 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22746
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663264&rpt=Docket&dcn=PP-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663264&rpt=SecDocket&docno=43
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the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
Gerald L. Quintana and Linda Suzette Quintana object to confirmation 
contending the proposed Chapter 13 plan erroneously classifies the 
obligation owed to them in Class 1 of the plan.   
 
The court previously denied the debtor’s motion to vacate the 
foreclosure on the property described as vacant land in Oroville, 
California, APN 058-530-002, which is the collateral for the 
obligation owed to the Quintana creditors.  The court held that the 
relief sought by the debtors must be requested by way of an 
adversary proceeding. See Civil Minutes, ECF No. 37.  The court 
notes that no such adversary proceeding has been filed.  As such, it 
appears that the claim of Gerald and Linda Quintana is 
misclassified, and the plan is not feasible.  11 U.S.C § 1325(a)(6). 
 
The court will sustain the objection. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
Gerald L. Quintana and Linda Suzette Quintana’s objection to 
confirmation has been presented to the court.  Having considered the 
objection, oppositions, responses and replies, if any, and having 
heard oral argument presented at the hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
 
 
 
9. 22-22548-A-13   IN RE: ADA AERICA SIMPSON AND CASEY CAKAU 
   DPC-1 
 
   CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. 
   CUSICK 
   11-21-2022  [18] 
 
   MIKALAH LIVIAKIS/ATTY. FOR DBT. 
   WITHDRAWN BY M.P. 
 
Final Ruling  
 
The objection was withdrawn December 16, 2022, ECF No. 25.  The 
matter is removed from the calendar as moot.  
 
 
 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22548
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=662947&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=662947&rpt=SecDocket&docno=18
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10. 22-22758-A-13   IN RE: LEONARDO PADILLA ORTIZ 
    GC-1 
 
    MOTION TO VALUE COLLATERAL OF ONEMAIN FINANCIAL GROUP, LLC 
    11-18-2022  [14] 
 
    JULIUS CHERRY/ATTY. FOR DBT. 
    RESPONSIVE PLEADING 
 
Final Ruling 
 
Motion: Value Collateral - Motor Vehicle 
Notice: LBR 9014-1(f)(1); written opposition required 
Disposition: Granted 
Order: Civil minute order 
 
Subject Property:  2007 GMC Sierra 
Value:  $8,500.00 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  The default 
of the respondent is entered.  The court considers the record, 
accepting well-pleaded facts as true.  TeleVideo Sys., Inc. v. 
Heidenthal, 826 F.2d 915, 917–18 (9th Cir. 1987).   
 
VALUATION OF COLLATERAL 
 
Chapter 13 debtors may value collateral by noticed motion.  Fed. R. 
Bankr. P. 3012.  Section 506(a) of the Bankruptcy Code provides, “An 
allowed claim of a creditor secured by a lien on property in which 
the estate has an interest . . . is a secured claim to the extent of 
the value of such creditor’s interest in the estate’s interest in 
such property” and is unsecured as to the remainder.  11 U.S.C. § 
506(a).  For personal property, value is defined as “replacement 
value” on the date of the petition.  Id. § 506(a)(2).  For “property 
acquired for personal, family, or household purposes, replacement 
value shall mean the price a retail merchant would charge for 
property of that kind considering the age and condition of the 
property at the time value is determined.”  Id.  The costs of sale 
or marketing may not be deducted.  Id.   
 
A debtor’s ability to value collateral consisting of a motor vehicle 
is limited by the terms of the hanging paragraph of § 1325(a).  See 
11 U.S.C. § 1325(a) (hanging paragraph).  Under this statute, a lien 
secured by a motor vehicle cannot be stripped down to the 
collateral’s value if: (i) the lien securing the claim is a purchase 
money security interest, (ii) the debt was incurred within the 910-
day period preceding the date of the petition, and (iii) the motor 
vehicle was acquired for the debtor’s personal use.  11 U.S.C. § 
1325(a) (hanging paragraph). 
 
In this case, the debtor seeks to value collateral consisting of a 
motor vehicle described as a 2007 GMC Sierra.  The debt owed to the 
respondent is not secured by a purchase money security interest.  

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22758
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663284&rpt=Docket&dcn=GC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663284&rpt=SecDocket&docno=14
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See 11 U.S.C. § 1325(a) (hanging paragraph).  The court values the 
vehicle at $8,500.00. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
The debtor’s motion to value collateral consisting of a motor 
vehicle has been presented to the court.  Having entered the default 
of respondent for failure to appear, timely oppose, or otherwise 
defend in the matter, and having considered the well-pleaded facts 
of the motion,  
 
IT IS ORDERED that the motion is granted. The personal property 
collateral described as a 2007 GMC Sierra has a value of $8,500.00.  
No senior liens on the collateral have been identified.  The 
respondent has a secured claim in the amount of $8,500.00 equal to 
the value of the collateral that is unencumbered by senior liens.  
The respondent has a general unsecured claim for the balance of the 
claim. 
 

 

11. 22-22860-A-13   IN RE: CHRISTOPHER SORENSON 
    DPC-1 
 
    OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
    12-14-2022  [17] 
 
    MARK BRIDEN/ATTY. FOR DBT. 
 
Tentative Ruling 

Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Sustained and confirmation denied 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-
1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 

 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22860
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663462&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663462&rpt=SecDocket&docno=17
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the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
GOOD FAITH 
 

To determine bad faith a bankruptcy judge must review 
the “totality of the circumstances.” In re Goeb, 675 
F.2d 1386, 1391 (9th Cir.1982). “A bankruptcy court 
must inquire whether the debtor has misrepresented 
facts in his plan, unfairly manipulated the Bankruptcy 
Code, or otherwise proposed his Chapter 13 plan in an 
inequitable manner.” Id., at 1390. 
 

Failure to File Accurate and Complete Schedules 
 
The debtor is required to propose a plan in good faith under 11 
U.S.C. § 1325(a)(3).  Filing inaccurate schedules and statements and 
failing to promptly amend documents does not evidence that the plan 
is proposed in good faith.   
 
The trustee contends that at the meeting of creditors the debtor 
acknowledged the following documents were inaccurate: 1) Chapter 13 
Plan at § 1.02 which indicates that nonstandard provisions are 
attached, and the debtor admitted that none exist; 2) the debtor’s 
non-filing spouse has an encumbered 2017 Ford Escape and this 
automobile is not listed in the plan or the schedules; and 3) 
Schedule D lists NewRez Mortgage and Select Portfolio Services, and 
while the debtor indicated that both loans are current, neither 
obligation is listed in the plan.   
 
Additionally, the trustee has indicated that the following 
information is incomplete: 1) unknown monthly expense of $250.00 on 
Schedule J; and 2) itemization of $540.00 “Wifes other expenses” on 
Schedule J. 
 
The court notes that the documents have not yet been amended.   
 
PLAN FEASIBILITY 
 
The proposed plan must be feasible.  11 U.S.C. § 1325(a)(6).  
Feasibility is a “factual determination” as to the plan’s 
“reasonable likelihood of success.”  First Nat’l Bank of Boston v. 
Fantasia (In re Fantasia), 211 B.R. 420, 423 (B.A.P. 1st Cir. 1997).  
The bankruptcy court needs to “be satisfied that the debtor has the 
present as well as the future financial capacity to comply with the 
terms of the plan.”  Id.  As one court summarized feasibility, 
“Thus, a plan is not feasible and is not confirmable if a debtor’s 
income will not support the plan’s proposed payments.  In re Barnes, 
275 B.R. 889, 894 (Bankr. E.D. Cal.2002) (“[T]he debtors showed no 
disposable income with which to fund a plan.... [T]he debtors have 
been unable to actually pay the amount projected ... to the 
trustee.”); In re Bernardes, 267 B.R. 690, 695 (Bankr. D.N.J. 2001) 
(“While the feasibility requirement is not rigorous ... the plan 
proponent must, at minimum, demonstrate that the Debtor's income 
exceeds expenses by an amount sufficient to make the payments 
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proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369 (Bankr. 
N.D. Ohio 1989) (“[D]ebtors will not be able to comply with the plan 
and make all payments thereunder.”).” In re Buccolo, 397 B.R. 527, 
530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13, 
2009). 
 
Additional Provisions 
 
The plan is not feasible as it provides that additional provisions 
are appended to the plan, and no such provisions are attached.  As 
such, the plan either fails to provide notice of the additional 
provisions to all creditors as required, or it is incorrect.  This 
defect is fatal to plan confirmation and may not be remedied in an 
order confirming the plan. 
 
The court finds that the plan is not feasible in its current form 
under 11 U.S.C. § 1325(a)(6).  The court need not reach the 
remaining issues raised in the trustee’s objection. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
The chapter 13 trustee’s objection to confirmation has been 
presented to the court.  Having considered the objection, 
oppositions, responses and replies, if any, and having heard oral 
argument presented at the hearing,  
 
IT IS ORDERED that the objection is sustained.  The court denies 
confirmation of the chapter 13 plan. 
 
 
  
12. 22-21365-A-13   IN RE: RAFAEL/VIANA LARA 
    KB-4 
 
    MOTION TO CONFIRM PLAN 
    11-21-2022  [116] 
 
    KIM BEATON/ATTY. FOR DBT. 
    RESPONSIVE PLEADING 
 
Final Ruling 
 
Motion: Confirm Chapter 13 Plan 
Notice: Written opposition filed 
Disposition: Denied without prejudice 
Order: Civil minute order 
 
The debtors seek an order confirming their Chapter 13 Plan.  The 
motion will be denied without prejudice for the following reasons. 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-21365
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=660691&rpt=Docket&dcn=KB-4
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=660691&rpt=SecDocket&docno=116
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ORAL ARGUMENT 
 
The issues in this matter having been sufficiently briefed by the 
parties, the court finds that the matter does not require oral 
argument.  LBR 9014-1(h); Morrow v. Topping, 437 F.2d 1155, 1156 
(9th Cir. 1971) (approving local rules that authorize disposition 
without oral argument).  Further, no evidentiary hearing is 
necessary for resolution of material, factual issues. 
 
MOTION MUST BE SUPPORTED BY CREDIBLE EVIDENCE 
 

Every motion or other request for relief shall be 
accompanied by evidence establishing its factual allegations 
and demonstrating that the movant is entitled to the relief 
requested. Affidavits and declarations shall comply with 
Fed. R. Civ. P. 56(c)(4). 

 
LBR 9014-1(d)(3)(D). 
 
The Motion to Confirm is unsupported by any evidence.  There is no 
declaration filed in support of the motion as required by LBR 9014-
1.  The court has previously denied another motion filed by counsel 
for this same deficiency.  See Civil Minutes, ECF No. 103.  
Moreover, the court considers a supporting declaration to be part of 
the debtor’s prima facie case for plan confirmation.  The 
declaration must be filed at the outset of the motion and not in 
response to opposition or the court’s ruling. 
 
VIOLATION OF LBR 9014-1(c) 
 
The docket control number given for this matter violates the court’s 
Local Rules, LBR 9014-1(c), regarding proper use of docket control 
numbers.  When using a docket control number, a party must use both 
letters (usually initials of the attorney for the movant) and a 
number.  The numerical portion of the docket control number must be 
“the number that is one number higher than the number of motions 
previously filed by said attorney” in that particular case.  LBR 
9014-1(c)(3).  Thus, a party may not use the same docket control 
number on separate matters filed in the same case. 
 
The docket control number used in this motion was used in a motion 
to value collateral filed concurrently with this motion.  See ECF 
No. 124.  Pursuant to LBR-9014-1 each motion must have a separate 
and distinct docket control number. 
 
The court has previously denied other motions filed by counsel, in 
part for failure to properly designate a docket control number to 
her motion.  See ECF Nos. 128, 129, 130.   
 
Failure to comply with the LBR 9014-1(c) may result in the 
imposition of sanctions or denial of relief under LBR 1001-1(g). 
 

CIVIL MINUTE ORDER 

The court shall issue a civil minute order that conforms 
substantially to the following form: 
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The debtors’ Motion to Confirm Plan has been presented to the court.  
Given the procedural deficiencies discussed by the court in its 
ruling, 
 
IT IS ORDERED that the motion is denied without prejudice. 
 

 

13. 22-21365-A-13   IN RE: RAFAEL/VIANA LARA 
    KB-4 
 
    MOTION TO VALUE COLLATERAL OF FRANKLIN CREDIT MANAGEMENT 
    11-23-2022  [124] 
 
    KIM BEATON/ATTY. FOR DBT. 
    RESPONSIVE PLEADING 
 
Final Ruling 

Motion: Value Collateral 
Notice: Written opposition filed 
Disposition: Denied without prejudice 
Order: Civil minute order 
 
The debtor seeks an order valuing the collateral of Franklin Credit 
Corporation.  The motion will be denied without prejudice for the 
following reasons. 
 
ORAL ARGUMENT 
 
The issues in this matter having been sufficiently briefed by the 
parties, the court finds that the matter does not require oral 
argument.  LBR 9014-1(h); Morrow v. Topping, 437 F.2d 1155, 1156 
(9th Cir. 1971) (approving local rules that authorize disposition 
without oral argument).  Further, no evidentiary hearing is 
necessary for resolution of material, factual issues. 
 
MOTION MUST BE SUPPORTED BY CREDIBLE EVIDENCE 
 

Every motion or other request for relief shall be 
accompanied by evidence establishing its factual allegations 
and demonstrating that the movant is entitled to the relief 
requested. Affidavits and declarations shall comply with 
Fed. R. Civ. P. 56(c)(4). 

 
LBR 9014-1(d)(3)(D). 
 
The Motion to Value is unsupported by any evidence.  There is no 
declaration filed in support of the motion as required by LBR 9014-
1.  The court has previously denied another motion filed by counsel 
for this same deficiency.  See Civil Minutes, ECF No. 103.  
Moreover, the court considers a supporting declaration to be part of 
the debtor’s prima facie case for a motion to value collateral.  The 
declaration must be filed at the outset of the motion and not in 
response to opposition or the court’s ruling. 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-21365
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=660691&rpt=Docket&dcn=KB-4
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=660691&rpt=SecDocket&docno=124
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VIOLATION OF LBR 9014-1(c) 
 
The docket control number given for this matter violates the court’s 
Local Rules, LBR 9014-1(c), regarding proper use of docket control 
numbers.  When using a docket control number, a party must use both 
letters (usually initials of the attorney for the movant) and a 
number.  The numerical portion of the docket control number must be 
“the number that is one number higher than the number of motions 
previously filed by said attorney” in that particular case.  LBR 
9014-1(c)(3).  Thus, a party may not use the same docket control 
number on separate matters filed in the same case. 
 
The docket control number used in this motion was used in a motion 
to confirm plan filed concurrently with this motion.  See ECF No. 
116.  Pursuant to LBR-9014-1 each motion must have a separate and 
distinct docket control number. 
 
The court has previously denied other motions filed by counsel, in 
part for failure to properly designate a docket control number to 
her motion.  See ECF Nos. 128, 129, 130.   
 
Failure to comply with the LBR 9014-1(c) may result in the 
imposition of sanctions or denial of relief under LBR 1001-1(g). 
 
CIVIL MINUTE ORDER 

The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
The debtors’ Motion to Value Collateral has been presented to the 
court.  Given the procedural deficiencies discussed by the court in 
its ruling, 
 
IT IS ORDERED that the motion is denied without prejudice. 
 

 
 
14. 22-22867-A-13   IN RE: ANDREW/ELIZABETH XIMENEZ 
    DPC-1 
 
    OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
    12-12-2022  [27] 
 
    JASMIN NGUYEN/ATTY. FOR DBT. 
 
Final Ruling 
 
Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); no written opposition 
required 
Disposition: Continued to February 22, 2023, at 9:00 a.m. 
Order: Civil minute order 
 
No responding party is required to file written opposition to the 
objection; opposition may be presented at the hearing.  LBR 3015-

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22867
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663472&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663472&rpt=SecDocket&docno=27
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1(c)(4), 9014-1(f)(2)(C).  If opposition is presented at the 
hearing, the court may rule on the merits or set a briefing 
schedule.  Absent such opposition, the court will adopt this 
tentative ruling. 

 
Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325 
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local 
Bankruptcy Rule 3015-1.  The debtor has the burden of proving that 
the plan complies with all statutory requirements of confirmation.  
In re Andrews, 49 F.3d 1404, 1407–08 (9th Cir. 1995); In re Barnes, 
32 F.3d 405, 407–08 (9th Cir. 1994).   
 
The sole basis for the Chapter 13 trustee’s objection to 
confirmation was that the debtor has not yet obtained an order 
avoiding the judicial lien of Robert Merritt.  The debtor has filed 
a motion to avoid the judicial lien of this creditor.  The hearing 
date on this motion is February 22, 2023, at 9:00 a.m.  The court 
will continue the hearing on the trustee’s objection to allow for 
hearing on the motion to avoid judicial lien. 
 
If the motion to avoid lien is granted the court intends to overrule 
the Chapter 13 trustee’s objection to confirmation absent further 
objection by the trustee.  
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
IT IS ORDERED that the motion is continued to February 22, 2023, at 
9:00 a.m. 
 
IT IS FURTHER ORDERED that no later than February 7, 2023, the 
Chapter 13 trustee may file and serve supplemental objections, if 
any, to the confirmation of the debtors’ plan. 
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15. 22-22867-A-13   IN RE: ANDREW/ELIZABETH XIMENEZ 
    JTN-1 
 
    MOTION TO AVOID LIEN OF LAW OFFICES OF ROBERT M. MERRITT 
    11-17-2022  [20] 
 
    JASMIN NGUYEN/ATTY. FOR DBT. 
    TRUSTEE NON-OPPOSITION 
 
Final Ruling 
 
Motion: Modify Chapter 13 Plan 
Notice: LBR 3015-1, 9014(f)(1), opposition filed by trustee 
Disposition: Continued to February 22, 2023, at 9:00 a.m. 
Order: Civil minute order if appropriate 
 
The debtor seeks an order avoiding the judicial lien of Robert M. 
Merritt under 11 U.S.C. § 522(f).  The hearing on the motion will be 
continued to allow for the debtor to serve the motion on creditors 
which have filed a request for special notice. 
 
NOTICE 
 
“The due process requirements for notice are relatively minimal; 
they merely require notice ‘reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections.’”  
In re 701 Mariposa Project, LLC, 514 B.R. 10, 15 (B.A.P. 9th Cir. 
2014) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). 
 
Motion to Modify Plan 
 
This motion is brought pursuant to Fed. R. Bankr. P. 3015(h) which 
requires notice to all creditors.  Additionally, the court has 
determined that notice shall be given to parties who have filed a 
request for special notice as follows.  
 
Rules 9013 and 9007 
 

A request for an order, except when an application is 
authorized by the rules, shall be by written motion, 
unless made during a hearing. The motion shall state 
with particularity the grounds therefor, and shall set 
forth the relief or order sought. Every written 
motion, other than one which may be considered ex 
parte, shall be served by the moving party within the 
time determined under Rule 9006(d). The moving party 
shall serve the motion on: 
(a) the trustee or debtor in possession and on those 
entities specified by these rules; or 
(b) the entities the court directs if these rules do 
not require service or specify the entities to be 
served. 

 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22867
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663472&rpt=Docket&dcn=JTN-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663472&rpt=SecDocket&docno=20
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Fed. R. Bankr. P. 9013 (emphasis added). 
 

When notice is to be given under these rules, the 
court shall designate, if not otherwise specified 
herein, the time within which, the entities to whom, 
and the form and manner in which the notice shall be 
given. When feasible, the court may order any notices 
under these rules to be combined. 
 

Fed. R. Bankr. P. 9007 (emphasis added). 
 
Rules 9013 and 9007 allow the court to designate additional parties 
which must receive notice of a motion and opportunity to be heard.   
 
LBR 9014-1(d)(3)(B)(iv) 
 

When notice of a motion is served without the motion or 
supporting papers, the notice of hearing shall also 
succinctly and sufficiently describe the nature of the 
relief being requested and set forth the essential facts 
necessary for a party to determine whether to oppose the 
motion. However, the motion and supporting papers shall 
be served on those parties who have requested special 
notice and those who are directly affected by the 
requested relief. 

 
LBR 9014-1(d)(3)(B)(iv)(emphasis added). 
 
In the Eastern District the court has ordered that parties which 
have filed requests for special notice must receive notice of 
motions.  LBR 9014-1(d)(3)(B)(iv) includes creditors which have 
filed requests for special notice as parties who must be served with 
all motions, objections, and supporting papers.   
 
In this case creditor Caliber Homes, Inc., filed a request for 
special notice.  See Request for Notice, ECF No. 13.  Thus, the 
debtor is bound to serve the motion to avoid lien on creditors who 
have filed requests for special notice.  
 
The Certificate of Service filed in support of this motion by the 
objecting creditor does not list Caliber Homes, Inc., as a party 
served with the notice as required.  See Certificate of Service, ECF 
No. 26. 
 
The court will continue the hearing on the motion to modify to allow 
for notice to the special notice parties, and for the debtors to 
file a reply to the trustee’s opposition to the motion. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
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The debtor’s motion to avoid judicial lien has been presented to the 
court.  Having considered the objection, oppositions, responses and 
replies, if any, and having heard oral argument presented at the 
hearing,  
 
IT IS ORDERED that the hearing on the objection is continued to 
February 22, 2023, at 9:00 a.m.  Not later than January 17, 2023, 
the debtor shall file and serve the motion and an amended notice of 
hearing on all parties which have filed a request for special notice 
in this case. 
 
 

16. 22-21968-A-13   IN RE: LYNITA HARRIS 
    BLG-1 
 
    MOTION TO VALUE COLLATERAL OF ONEMAIN FINANCIAL GROUP, LLC 
    12-13-2022  [47] 
 
    CHAD JOHNSON/ATTY. FOR DBT. 
    TRUSTEE NON-OPPOSITION 
 
Final Ruling 
 
Motion: Value Collateral [Personal Property; Motor Vehicle] 
Notice: LBR 9014-1(f)(1); written opposition required 
Disposition: Granted 
Order: Civil minute order 
 
Subject:  2007 GMC Yukon Denali 
Value:  $9,000.00 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  The default 
of the respondent is entered.  The court considers the record, 
accepting well-pleaded facts as true.  TeleVideo Sys., Inc. v. 
Heidenthal, 826 F.2d 915, 917–18 (9th Cir. 1987).  
 
The debtor seeks an order valuing the collateral of OneMain 
Financial Group, LLC, a 2007 GMC Yukon Denali. 
 
VALUATION OF COLLATERAL 
 
Chapter 13 debtors may value collateral by noticed motion.  Fed. R. 
Bankr. P. 3012.  Section 506(a) of the Bankruptcy Code provides, “An 
allowed claim of a creditor secured by a lien on property in which 
the estate has an interest . . . is a secured claim to the extent of 
the value of such creditor’s interest in the estate’s interest in 
such property” and is unsecured as to the remainder.  11 U.S.C. § 
506(a).  For personal property, value is defined as “replacement 
value” on the date of the petition.  Id. § 506(a)(2).  For “property 
acquired for personal, family, or household purposes, replacement 
value shall mean the price a retail merchant would charge for 
property of that kind considering the age and condition of the 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-21968
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=Docket&dcn=BLG-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=SecDocket&docno=47
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property at the time value is determined.”  Id.  The costs of sale 
or marketing may not be deducted.  Id.   
 
A debtor’s ability to value collateral consisting of a motor vehicle 
is limited by the terms of the hanging paragraph of § 1325(a).  See 
11 U.S.C. § 1325(a) (hanging paragraph).  Under this statute, a lien 
secured by a motor vehicle cannot be stripped down to the 
collateral’s value if: (i) the lien securing the claim is a purchase 
money security interest, (ii) the debt was incurred within the 910-
day period preceding the date of the petition, and (iii) the motor 
vehicle was acquired for the debtor’s personal use.  11 U.S.C. § 
1325(a) (hanging paragraph). 
 
In this case, the debtor seeks to value collateral consisting of a 
motor vehicle described as a 2007 GMC Yukon Denali.  The debt owed 
to the respondent is not secured by a purchase money security 
interest.  See 11 U.S.C. § 1325(a) (hanging paragraph).  The court 
values the vehicle at $9,000.00. 
 
VIOLATION OF LBR 9014-1(c) 
 
The docket control number given for this matter violates the court’s 
Local Rules, LBR 9014-1(c), regarding proper use of docket control 
numbers.  When using a docket control number, a party must use both 
letters (usually initials of the attorney for the movant) and a 
number.  The numerical portion of the docket control number must be 
“the number that is one number higher than the number of motions 
previously filed by said attorney” in that particular case.  LBR 
9014-1(c)(3).  Thus, a party may not use the same docket control 
number on separate matters filed in the same case. 
 
The docket control number used in this motion was used in a previous 
motion by the debtor – a motion to convert filed on October 4, 2022, 
ECF No. 13. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
The debtor’s motion to value collateral consisting of a motor 
vehicle has been presented to the court.  Having entered the default 
of respondent for failure to appear, timely oppose, or otherwise 
defend in the matter, and having considered the well-pleaded facts 
of the motion,  
 
IT IS ORDERED that the motion is granted. The personal property 
collateral described as a 2007 GMC Yukon Denali has a value of 
$9,000.00.  No senior liens on the collateral have been identified.  
The respondent has a secured claim in the amount of $9,000.00 equal 
to the value of the collateral that is unencumbered by senior liens.  
The respondent has a general unsecured claim for the balance of the 
claim. 
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17. 22-21968-A-13   IN RE: LYNITA HARRIS 
    DPC-1 
 
    OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
    12-13-2022  [51] 
 
    CHAD JOHNSON/ATTY. FOR DBT. 
    DAVID CUSICK/ATTY. FOR MV. 
    RESPONSIVE PLEADING 
 
Final Ruling 

Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); written opposition filed by 
debtor 
Disposition: Continued to February 22, 2023, at 9:00 a.m. 
Order: Civil minute order 
 
The Chapter 13 trustee objects to confirmation of the debtor’s plan.  
The hearing on the objection will be continued as follows. 
 
SERVICE AND NOTICE 
 
Special Notice Creditors 
 
The objection will be continued to allow the Chapter 13 trustee to 
serve his objection on creditors which have filed a request for 
special notice and to file a status report addressing the issues in 
the debtor’s response.   
 
The following parties filed a request for special notice: AIS 
Portfolio Services, LLC, and LoanDepot.com, LLC.  See ECF Nos. 8. 9.  
The certificate of service does not indicate that special notice 
parties were served with the objection.  See Certificate of Service, 
p. 2, No. 5, ECF No. 54.   
 
Notice 
 
“The due process requirements for notice are relatively minimal; 
they merely require notice ‘reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections.’”  
In re 701 Mariposa Project, LLC, 514 B.R. 10, 15 (B.A.P. 9th Cir. 
2014) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). 
 
Rules 9013 and 9007 
 

A request for an order, except when an application is 
authorized by the rules, shall be by written motion, 
unless made during a hearing. The motion shall state 
with particularity the grounds therefor, and shall set 
forth the relief or order sought. Every written 
motion, other than one which may be considered ex 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-21968
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=SecDocket&docno=51
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parte, shall be served by the moving party within the 
time determined under Rule 9006(d). The moving party 
shall serve the motion on: 
(a) the trustee or debtor in possession and on those 
entities specified by these rules; or 
(b) the entities the court directs if these rules do 
not require service or specify the entities to be 
served. 

 
Fed. R. Bankr. P. 9013 (emphasis added). 
 

When notice is to be given under these rules, the 
court shall designate, if not otherwise specified 
herein, the time within which, the entities to whom, 
and the form and manner in which the notice shall be 
given. When feasible, the court may order any notices 
under these rules to be combined. 
 

Fed. R. Bankr. P. 9007 (emphasis added). 
 
Rules 9013 and 9007 allow the court to designate additional parties 
which must receive notice of a motion and opportunity to be heard.   
 
LBR 9014-1(d)(3)(B)(iv) 
 

When notice of a motion is served without the motion or 
supporting papers, the notice of hearing shall also 
succinctly and sufficiently describe the nature of the 
relief being requested and set forth the essential facts 
necessary for a party to determine whether to oppose the 
motion. However, the motion and supporting papers shall 
be served on those parties who have requested special 
notice and those who are directly affected by the 
requested relief. 

 
LBR 9014-1(d)(3)(B)(iv)(emphasis added). 
 
In the Eastern District the court has ordered that parties which 
have filed requests for special notice must receive notice of 
motions.  LBR 9014-1(d)(3)(B)(iv) includes creditors which have 
filed requests for special notice as parties who must be served with 
all motions and supporting papers.   
 
LBR 9014-1(d)(3)(B)(iv) does not limit the notice required to 
special notice creditors.  Thus, the moving party is required to 
serve its motion on creditors who have filed requests for special 
notice. 
 
Dismissal of Action for Failure to Comply with Local Rules 
 

Failure of counsel or of a party to comply with these 
Rules, with the Federal Rules of Civil Procedure or 
the Federal Rules of Bankruptcy Procedure, or with any 
order of the Court may be grounds for imposition of 
any and all sanctions authorized by statute or rule or 
within the inherent power of the Court, including, 
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without limitation, dismissal of any action, entry of 
default, finding of contempt, imposition of monetary 
sanctions or attorneys’ fees and costs, and other 
lesser sanctions. 

 
LBR 1001-1(g)(emphasis added). 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
The Chapter 13 trustee’s Objection to Confirmation of Chapter 13 
Plan has been presented to the court.  Given the procedural 
deficiencies discussed by the court in its ruling, 
 
IT IS ORDERED that the hearing on the objection is continued to 
February 22, 2023, at 9:00 a.m. 
 
IT IS FURTHER ORDERED that no later than January 24, 2023, the 
trustee shall file and serve the objection on all parties which have 
filed a request for special notice.  
 
IT IS FURTHER ORDERED that no later than February 7, 2023, the 
trustee shall file a status report regarding his objection to 
confirmation.  
 
 
 
18. 22-21968-A-13   IN RE: LYNITA HARRIS 
    TJS-1 
 
    OBJECTION TO CONFIRMATION OF PLAN BY ALLY BANK 
    12-15-2022  [59] 
 
    CHAD JOHNSON/ATTY. FOR DBT. 
    TIMOTHY SILVERMAN/ATTY. FOR MV. 
    RESPONSIVE PLEADING 
 
Final Ruling 
 
Objection: Creditor’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); written opposition filed by 
debtor 
Disposition: Continued to February 22, 2023, at 9:00 a.m. 
Order: Civil minute order 
 
Ally Bank objects to confirmation of the debtor’s plan.  The hearing 
on the objection will be continued as follows. 
 
SERVICE AND NOTICE 
 
Special Notice Creditors 
 
The objection will be continued to allow the objecting creditor to 
serve the objection on the creditors which have filed a request for 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-21968
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=Docket&dcn=TJS-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=661863&rpt=SecDocket&docno=59
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special notice and to file a status report addressing the issues in 
the debtor’s response.   
 
The following parties filed a request for special notice: AIS 
Portfolio Services, LLC, and LoanDepot.com, LLC.  See ECF Nos. 8. 9.  
 
The certificate of service does not indicate that special notice 
party AIS Portfolio Services, LLC, was served with the objection.  
See Certificate of Service, Attachment 6A1, ECF No 61.  
Additionally, it appears that LoanDepot.com, LLC, was not served at 
the address indicated in the request for notice. 
 
Notice 
 
“The due process requirements for notice are relatively minimal; 
they merely require notice ‘reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections.’”  
In re 701 Mariposa Project, LLC, 514 B.R. 10, 15 (B.A.P. 9th Cir. 
2014) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). 
 
Rules 9013 and 9007 
 

A request for an order, except when an application is 
authorized by the rules, shall be by written motion, 
unless made during a hearing. The motion shall state 
with particularity the grounds therefor, and shall set 
forth the relief or order sought. Every written 
motion, other than one which may be considered ex 
parte, shall be served by the moving party within the 
time determined under Rule 9006(d). The moving party 
shall serve the motion on: 
(a) the trustee or debtor in possession and on those 
entities specified by these rules; or 
(b) the entities the court directs if these rules do 
not require service or specify the entities to be 
served. 

 
Fed. R. Bankr. P. 9013 (emphasis added). 
 

When notice is to be given under these rules, the 
court shall designate, if not otherwise specified 
herein, the time within which, the entities to whom, 
and the form and manner in which the notice shall be 
given. When feasible, the court may order any notices 
under these rules to be combined. 
 

Fed. R. Bankr. P. 9007 (emphasis added). 
 
Rules 9013 and 9007 allow the court to designate additional parties 
which must receive notice of a motion and opportunity to be heard.   
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LBR 9014-1(d)(3)(B)(iv) 
 

When notice of a motion is served without the motion or 
supporting papers, the notice of hearing shall also 
succinctly and sufficiently describe the nature of the 
relief being requested and set forth the essential facts 
necessary for a party to determine whether to oppose the 
motion. However, the motion and supporting papers shall 
be served on those parties who have requested special 
notice and those who are directly affected by the 
requested relief. 

 
LBR 9014-1(d)(3)(B)(iv)(emphasis added). 
 
In the Eastern District the court has ordered that parties which 
have filed requests for special notice must receive notice of 
motions.  LBR 9014-1(d)(3)(B)(iv) includes creditors which have 
filed requests for special notice as parties who must be served with 
all motions and supporting papers.   
 
LBR 9014-1(d)(3)(B)(iv) does not limit the notice required to 
special notice creditors.  Thus, the moving party is required to 
serve its motion on creditors who have filed requests for special 
notice. 
 
Dismissal of Action for Failure to Comply with Local Rules 
 

Failure of counsel or of a party to comply with these 
Rules, with the Federal Rules of Civil Procedure or 
the Federal Rules of Bankruptcy Procedure, or with any 
order of the Court may be grounds for imposition of 
any and all sanctions authorized by statute or rule or 
within the inherent power of the Court, including, 
without limitation, dismissal of any action, entry of 
default, finding of contempt, imposition of monetary 
sanctions or attorneys’ fees and costs, and other 
lesser sanctions. 

 
LBR 1001-1(g)(emphasis added). 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Ally Bank’s Objection to Confirmation of Chapter 13 Plan has been 
presented to the court.  Given the procedural deficiencies discussed 
by the court in its ruling, 
 
IT IS ORDERED that the hearing on the objection is continued to 
February 22, 2023, at 9:00 a.m. 
 
IT IS FURTHER ORDERED that no later than January 24, 2023, the 
objecting creditor shall file and serve the objection on all parties 
which have filed a request for special notice.  
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IT IS FURTHER ORDERED that no later than February 7, 2023, the 
objecting creditor shall file and serve a reply to the debtor’s 
response to the objection. 
 
 
 
19. 22-20175-A-13   IN RE: DARRIN/KRISTINA DEMELLO 
    DPC-1 
 
    OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK 
    12-14-2022  [78] 
 
    D. ENSMINGER/ATTY. FOR DBT. 
    DAVID CUSICK/ATTY. FOR MV. 
 
Final Ruling 
 
Objection: Trustee’s Objection to Confirmation of Plan 
Notice: LBR 3015-1(c)(4), 9014-1(f)(2); written opposition filed by 
debtor 
Disposition: Continued to February 22, 2023, at 9:00 a.m. 
Order: Civil minute order 
 
The Chapter 13 trustee objects to confirmation of the debtor’s plan.  
The hearing on the objection will be continued as follows. 
 
SERVICE AND NOTICE 
 
Special Notice Creditors 
 
The objection will be continued to allow the Chapter 13 trustee to 
serve his objection on the creditors which have filed a request for 
special notice and to allow the debtor to file a response to the 
trustee’s objection.   
 
The following parties filed a request for special notice: Atlas 
Acquisitions, LLC, and AIS Portfolio Service, Inc.  See ECF Nos. 10, 
11, 68.  
 
The certificate of service indicates that special notice parties 
were served with the objection.  See Certificate of Service, p. 2, 
No. 5, ECF No. 81.  However, the trustee failed to serve creditor 
Atlas Acquisitions, LLC. 
 
Notice 
 
“The due process requirements for notice are relatively minimal; 
they merely require notice ‘reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections.’”  
In re 701 Mariposa Project, LLC, 514 B.R. 10, 15 (B.A.P. 9th Cir. 
2014) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)). 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-20175
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=658496&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=658496&rpt=SecDocket&docno=78
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Rules 9013 and 9007 
 

A request for an order, except when an application is 
authorized by the rules, shall be by written motion, 
unless made during a hearing. The motion shall state 
with particularity the grounds therefor, and shall set 
forth the relief or order sought. Every written 
motion, other than one which may be considered ex 
parte, shall be served by the moving party within the 
time determined under Rule 9006(d). The moving party 
shall serve the motion on: 
(a) the trustee or debtor in possession and on those 
entities specified by these rules; or 
(b) the entities the court directs if these rules do 
not require service or specify the entities to be 
served. 

 
Fed. R. Bankr. P. 9013 (emphasis added). 
 

When notice is to be given under these rules, the 
court shall designate, if not otherwise specified 
herein, the time within which, the entities to whom, 
and the form and manner in which the notice shall be 
given. When feasible, the court may order any notices 
under these rules to be combined. 
 

Fed. R. Bankr. P. 9007 (emphasis added). 
 
Rules 9013 and 9007 allow the court to designate additional parties 
which must receive notice of a motion and opportunity to be heard.   
 
LBR 9014-1(d)(3)(B)(iv) 
 

When notice of a motion is served without the motion or 
supporting papers, the notice of hearing shall also 
succinctly and sufficiently describe the nature of the 
relief being requested and set forth the essential facts 
necessary for a party to determine whether to oppose the 
motion. However, the motion and supporting papers shall 
be served on those parties who have requested special 
notice and those who are directly affected by the 
requested relief. 

 
LBR 9014-1(d)(3)(B)(iv)(emphasis added). 
 
In the Eastern District the court has ordered that parties which 
have filed requests for special notice must receive notice of 
motions.  LBR 9014-1(d)(3)(B)(iv) includes creditors which have 
filed requests for special notice as parties who must be served with 
all motions and supporting papers.   
 
LBR 9014-1(d)(3)(B)(iv) does not limit the notice required to 
special notice creditors.  Thus, the moving party is required to 
serve its motion on creditors who have filed requests for special 
notice. 
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Dismissal of Action for Failure to Comply with Local Rules 
 

Failure of counsel or of a party to comply with these 
Rules, with the Federal Rules of Civil Procedure or 
the Federal Rules of Bankruptcy Procedure, or with any 
order of the Court may be grounds for imposition of 
any and all sanctions authorized by statute or rule or 
within the inherent power of the Court, including, 
without limitation, dismissal of any action, entry of 
default, finding of contempt, imposition of monetary 
sanctions or attorneys’ fees and costs, and other 
lesser sanctions. 

 
LBR 1001-1(g)(emphasis added). 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
The Chapter 13 trustee’s Objection to Confirmation of Chapter 13 
Plan has been presented to the court.  Given the procedural 
deficiencies discussed by the court in its ruling, 
 
IT IS ORDERED that the hearing on the objection is continued to 
February 22, 2023, at 9:00 a.m. 
 
IT IS FURTHER ORDERED that no later than January 24, 2023, the 
trustee shall file and serve the objection on all parties which have 
filed a request for special notice.  
 
IT IS FURTHER ORDERED that no later than February 7, 2023, the 
debtor shall file and serve a response, if any, to the trustee’s 
objection.  Should the debtor fail to file a response the court will 
rule on the objection without further notice or hearing. 
 
 
 
20. 21-22994-A-13   IN RE: JUSTIN/CHRISTINA BORGES 
    MRL-4 
 
    MOTION TO SELL 
    12-18-2022  [73] 
 
    MIKALAH LIVIAKIS/ATTY. FOR DBT. 
 
Final Ruling 
 
The motion is withdrawn by the moving party and removed from the 
calendar.  See Notice of Withdrawal, ECF No. 79.  No appearances are 
required.  
 
 
 
 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=21-22994
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=655708&rpt=Docket&dcn=MRL-4
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=655708&rpt=SecDocket&docno=73
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21. 22-22598-A-13   IN RE: MAYRA PALACIOS 
    DPC-1 
 
    CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. 
    CUSICK 
    11-21-2022  [13] 
 
    MOHAMMAD MOKARRAM/ATTY. FOR DBT. 
    WITHDRAWN BY M.P. 
 
Final Ruling  
 
The objection was withdrawn December 16, 2022, ECF No. 25.  The 
matter is removed from the calendar as moot.  
 
 
 
22. 22-22698-A-13   IN RE: NICKOLAS GARCIA AND JACK TYLER 
    GEL-1 
 
    MOTION TO AVOID LIEN OF CITIBANK, N.A. 
    12-22-2022  [20] 
 
    GABRIEL LIBERMAN/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Motion: Avoid Lien that Impairs Exemption 
Notice: LBR 9014-1(f)(2); no written opposition required 
Disposition: Granted 
Order: Prepared by moving party 
 
Subject: 1728 Larkin Drive, Fairfield, California 
  
Judicial Lien Avoided: Citibank, N.A. $3,469.12 
All Other Liens: 
- Deed of Trust – $367,365.00 New American Funding 
Exemption: $300,000.00 
Value of Property: $610,000.00 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 
opposition to this motion was required not less than 14 days before 
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 
filed.  The default of the responding party is entered.  The court 
considers the record, accepting well-pleaded facts as true.  
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 
1987). 
 
The debtors seek an order avoiding the judicial lien of Citibank, 
N.A., under 11 U.S.C. § 522(f). 
 
 
 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22598
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663028&rpt=Docket&dcn=DPC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663028&rpt=SecDocket&docno=13
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22698
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=Docket&dcn=GEL-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=SecDocket&docno=20
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LIEN-AVOIDANCE STANDARDS 
 
Section 522(f) of the Bankruptcy Code authorizes the court to avoid 
a lien “on an interest of the debtor in property to the extent that 
such lien impairs an exemption to which the debtor would have been 
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 
avoidance of a lien that impairs an exemption: (1) there must be an 
exemption to which the debtor would have been entitled; (2) the 
property must be listed on the schedules and claimed as exempt; (3) 
the lien must impair the exemption claimed; and (4) the lien must be 
a judicial lien or nonpossessory, nonpurchase-money security 
interest in property described in § 522(f)(1)(B).  Goswami v. MTC 
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 
2003).  Impairment is statutorily defined: a lien impairs an 
exemption “to the extent that the sum of - (i) the lien; (ii) all 
other liens on the property; and (iii) the amount of the exemption 
that the debtor could claim if there were no liens on the property; 
exceeds the value that the debtor’s interest in the property would 
have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 
 
REVERSE-PRIORITY ANALYSIS 
 
In cases in which there are multiple liens to be avoided, the liens 
must be avoided in the reverse order of their priority.  See In re 
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007).   “[L]iens already 
avoided are excluded from the exemption-impairment calculation with 
respect to other liens.”  Id.; 11 U.S.C § 522(f)(2)(B).    
 
The liens against the subject real property, listed in the reverse 
order of their priority are: (i) Crown Asset Management, LLC, (ii) 
TD Bank USA, N.A., and(iii) Citibank, N.A.  The court takes judicial 
notice of other motions on this calendar that request avoidance of 
other judicial liens against the subject real property in this 
matter.  Fed. R. Evid. 201.  The debtor has claimed a $300,000.00 
exemption in the property. 
 
Excluding all liens against the subject real property that are lower 
in priority than respondent’s lien, the moving party is entitled to 
relief.  The total of the judicial lien, all other liens except 
junior judicial liens, plus the exemption amount equals 
approximately $667,365.00.  The value of the property is 
$610,000.00.  The respondent’s judicial lien, all other liens 
(except junior judicial liens), and the exemption amount together 
exceed the property’s value by an amount greater than or equal to 
the judicial lien.  As a result, the respondent’s judicial lien will 
be avoided entirely. 
 
VIOLATION OF LBR 9014-1 
 
The docket control number given for this matter violates the court’s 
Local Rules, LBR 9014-1(c), regarding proper use of docket control 
numbers.  When using a docket control number, a party must use both 
letters (usually initials of the attorney for the movant) and a 
number.  The numerical portion of the docket control number must be 
“the number that is one number higher than the number of motions 
previously filed by said attorney” in that particular case.  LBR 
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9014-1(c)(3).  Thus, a party may not use the same docket control 
number on separate matters filed in the same case. 
 
In this case counsel for the debtor has used the same docket control 
number, GEL-1, for the instant motion and the concurrently filed 
Motion to Avoid Lien of TD Bank USA, N.A. 
 
 
 
23. 22-22698-A-13   IN RE: NICKOLAS GARCIA AND JACK TYLER 
    GEL-1 
 
    MOTION TO AVOID LIEN OF TD BANK USA, N.A. 
    12-22-2022  [25] 
 
    GABRIEL LIBERMAN/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Motion: Avoid Lien that Impairs Exemption 
Notice: LBR 9014-1(f)(2); no written opposition required 
Disposition: Granted 
Order: Prepared by moving party 
 
Subject: 1728 Larkin Drive, Fairfield, California 
  
Judicial Lien Avoided: Bank USA, N.A. - $2,369.75 
All Other Liens: 
- Deed of Trust – $367,365.00 New American Funding 
- Judicial Lien – Citibank, N.A. $3,469.12 
Exemption: $300,000.00 
Value of Property: $610,000.00 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 
opposition to this motion was required not less than 14 days before 
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 
filed.  The default of the responding party is entered.  The court 
considers the record, accepting well-pleaded facts as true.  
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 
1987). 
 
The debtors seek an order avoiding the judicial lien of TD Bank USA, 
N.A., under 11 U.S.C. § 522(f). 
 
LIEN-AVOIDANCE STANDARDS 
 
Section 522(f) of the Bankruptcy Code authorizes the court to avoid 
a lien “on an interest of the debtor in property to the extent that 
such lien impairs an exemption to which the debtor would have been 
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 
avoidance of a lien that impairs an exemption: (1) there must be an 
exemption to which the debtor would have been entitled; (2) the 
property must be listed on the schedules and claimed as exempt; (3) 
the lien must impair the exemption claimed; and (4) the lien must be 
a judicial lien or nonpossessory, nonpurchase-money security 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22698
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=Docket&dcn=GEL-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=SecDocket&docno=25
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interest in property described in § 522(f)(1)(B).  Goswami v. MTC 
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 
2003).  Impairment is statutorily defined: a lien impairs an 
exemption “to the extent that the sum of - (i) the lien; (ii) all 
other liens on the property; and (iii) the amount of the exemption 
that the debtor could claim if there were no liens on the property; 
exceeds the value that the debtor’s interest in the property would 
have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 
 
REVERSE-PRIORITY ANALYSIS 
 
In cases in which there are multiple liens to be avoided, the liens 
must be avoided in the reverse order of their priority.  See In re 
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007).   “[L]iens already 
avoided are excluded from the exemption-impairment calculation with 
respect to other liens.”  Id.; 11 U.S.C § 522(f)(2)(B).    
 
The liens against the subject real property, listed in the reverse 
order of their priority are: (i) Crown Asset Management, LLC, (ii) 
TD Bank USA, N.A., and(iii) Citibank, N.A.  The court takes judicial 
notice of other motions on this calendar that request avoidance of 
other judicial liens against the subject real property in this 
matter.  Fed. R. Evid. 201.  The debtor has claimed a $300,000.00 
exemption in the property. 
 
Excluding all liens against the subject real property that are lower 
in priority than respondent’s lien, the moving party is entitled to 
relief.  The total of the judicial lien, all other liens except 
junior judicial liens, plus the exemption amount equals 
approximately $670,834.12.  The value of the property is 
$610,000.00.  The respondent’s judicial lien, all other liens 
(except junior judicial liens), and the exemption amount together 
exceed the property’s value by an amount greater than or equal to 
the judicial lien.  As a result, the respondent’s judicial lien will 
be avoided entirely. 
 
VIOLATION OF LBR 9014-1 
 
The docket control number given for this matter violates the court’s 
Local Rules, LBR 9014-1(c), regarding proper use of docket control 
numbers.  When using a docket control number, a party must use both 
letters (usually initials of the attorney for the movant) and a 
number.  The numerical portion of the docket control number must be 
“the number that is one number higher than the number of motions 
previously filed by said attorney” in that particular case.  LBR 
9014-1(c)(3).  Thus, a party may not use the same docket control 
number on separate matters filed in the same case. 
 
In this case counsel for the debtor has used the same docket control 
number, GEL-1, for the instant motion and the concurrently filed 
Motion to Avoid Lien of Citibank, N.A. 
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24. 22-22698-A-13   IN RE: NICKOLAS GARCIA AND JACK TYLER 
    GEL-3 
 
    MOTION TO AVOID LIEN OF CROWN ASSET MANAGEMENT, LLC 
    12-22-2022  [30] 
 
    GABRIEL LIBERMAN/ATTY. FOR DBT. 
 
Tentative Ruling 
 
Motion: Avoid Lien that Impairs Exemption 
Notice: LBR 9014-1(f)(2); no written opposition required 
Disposition: Granted 
Order: Prepared by moving party 
 
Subject: 1728 Larkin Drive, Fairfield, California 
  
Judicial Lien Avoided: Crown Asset Management, LLC - $3,141.78 
All Other Liens: 
- Deed of Trust – $367,365.00 New American Funding 
- Judicial Lien – Citibank, N.A. $3,469.12 
- Judicial Lien – TD Bank USA, N.A. $2,369.75 
Exemption: $300,000.00 
Value of Property: $610,000.00 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 
opposition to this motion was required not less than 14 days before 
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 
filed.  The default of the responding party is entered.  The court 
considers the record, accepting well-pleaded facts as true.  
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 
1987). 
 
The debtors seek an order avoiding the judicial lien of Crown Asset 
Management, LLC, under 11 U.S.C. § 522(f). 
 
LIEN-AVOIDANCE STANDARDS 
 
Section 522(f) of the Bankruptcy Code authorizes the court to avoid 
a lien “on an interest of the debtor in property to the extent that 
such lien impairs an exemption to which the debtor would have been 
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 
avoidance of a lien that impairs an exemption: (1) there must be an 
exemption to which the debtor would have been entitled; (2) the 
property must be listed on the schedules and claimed as exempt; (3) 
the lien must impair the exemption claimed; and (4) the lien must be 
a judicial lien or nonpossessory, nonpurchase-money security 
interest in property described in § 522(f)(1)(B).  Goswami v. MTC 
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 
2003).  Impairment is statutorily defined: a lien impairs an 
exemption “to the extent that the sum of - (i) the lien; (ii) all 
other liens on the property; and (iii) the amount of the exemption 
that the debtor could claim if there were no liens on the property; 
exceeds the value that the debtor’s interest in the property would 
have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22698
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=Docket&dcn=GEL-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663187&rpt=SecDocket&docno=30
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REVERSE-PRIORITY ANALYSIS 
 
In cases in which there are multiple liens to be avoided, the liens 
must be avoided in the reverse order of their priority.  See In re 
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007).   “[L]iens already 
avoided are excluded from the exemption-impairment calculation with 
respect to other liens.”  Id.; 11 U.S.C § 522(f)(2)(B).    
 
The liens against the subject real property, listed in the reverse 
order of their priority are: (i) Crown Asset Management, LLC, (ii) 
TD Bank USA, N.A., and(iii) Citibank, N.A.  The court takes judicial 
notice of other motions on this calendar that request avoidance of 
other judicial liens against the subject real property in this 
matter.  Fed. R. Evid. 201.  The debtor has claimed a $300,000.00 
exemption in the property. 
 
Excluding all liens against the subject real property that are lower 
in priority than respondent’s lien, the moving party is entitled to 
relief.  The total of the judicial lien, all other liens except 
junior judicial liens, plus the exemption amount equals 
approximately $673,203.87.  The value of the property is 
$610,000.00.  The respondent’s judicial lien, all other liens 
(except junior judicial liens), and the exemption amount together 
exceed the property’s value by an amount greater than or equal to 
the judicial lien.  As a result, the respondent’s judicial lien will 
be avoided entirely. 
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25. 22-22699-A-13   IN RE: CHRISTINE BONILLA 
    PP-1 
 
    MOTION TO CONFIRM TERMINATION OR ABSENCE OF STAY 
    12-13-2022  [36] 
 
    PETER MACALUSO/ATTY. FOR DBT. 
    THOMAS PHINNEY/ATTY. FOR MV. 
    RESPONSIVE PLEADING 
 
Final Ruling 
 
Motion: Confirm Absence of Automatic Stay  
Notice: LBR 9014-1(f)(1); non-opposition by trustee 
Disposition: Granted 
Order: Civil minute order 
 
Previous Case: Chapter 13, 20-23834, E.D. Cal. Bankr. (2022) 
-Date filed: August 5, 2020 
-Date dismissed: February 14, 2022 
Present Case: 22-22699, E.D. Cal. Bankr. (2022) 
-Date filed: October 20, 2022 
-Motion to extend stay: Denied November 14, 2022 
    
These minutes constitute the court’s findings of fact and 
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated 
by Fed. R. Bankr. P. 7052, 9014(c).  The findings of fact are as set 
forth above; the conclusions of law are as set forth below. 
 
DEFAULT OF RESPONDENT 
 
Unopposed motions are subject to the rules of default.  Fed. R. Civ. 
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 
opposition to this motion was required not less than 14 days before 
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 
filed.  The default of the responding party is entered.  The court 
considers the record, accepting well-pleaded facts as true.  
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 
1987). 
 
Movant, Ron Robbins seeks an order confirming the absence of the 
automatic stay of 11  U.S.C. 362(a) in this case.  The stay 
terminated in this case after 30 days, on or about November 19, 
2022. In re Reswick, 446 B.R. 362, 371-73 (B.A.P. 9th Cir. 2011) 
(holding that when a debtor commences a second bankruptcy case 
within a year of dismissal of the earlier case, the automatic stay 
terminates in its entirety on the 30th day after the second petition 
date pursuant to 11 U.S.C. § 362(c)(3)(A).   
 
  

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=22-22699
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663188&rpt=Docket&dcn=PP-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=663188&rpt=SecDocket&docno=36
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CONFIRMATION OF THE STAY’S TERMINATION 
 
11 U.S.C. § 362(c)(3) 
 
If a debtor who files a petition has had one bankruptcy case pending 
within the preceding one-year period that was dismissed, then the 
automatic stay terminates with respect to the debtor on the 30th day 
after the filing of the later case, unless the stay is extended.  11 
U.S.C. § 362(c)(3)(A). Upon request of a party in interest, the 
court may extend the automatic stay where the debtor has had one 
previous bankruptcy case that was pending within the 1-year period 
prior to the filing of the current bankruptcy case but was 
dismissed.  See id. § 362(c)(3)(B).  And a party in interest may 
request an order confirming that no stay is in effect.  Id. § 362(j) 
(authorizing the court to issue orders confirming the termination of 
the automatic stay).  In this case, the debtor has had 1 case 
pending within the preceding 1-year period that was dismissed. More 
than 30 days have passed since the petition date.  The stay has 
terminated. 
 
CIVIL MINUTE ORDER 
 
The court shall issue a civil minute order that conforms 
substantially to the following form: 
 
Findings of fact and conclusions of law are stated in the civil 
minutes for the hearing.  
 
Ron Robbins’s motion to confirm the termination of the stay has been 
presented to the court.  Having considered the motion, oppositions, 
responses and replies, if any, and having heard oral argument 
presented at the hearing,  
 
IT IS ORDERED that the motion is granted.  The court hereby confirms 
that the automatic stay is not in effect in this case. 
 


