UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

January 8, 2018 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 10 A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, { 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE FEBRUARY 5, 2018 AT 1:30
P.M. OPPOSITION MUST BE FILED AND SERVED BY JANUARY 22, 2018, AND ANY REPLY MUST BE
FILED AND SERVED BY JANUARY 29, 2018. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE
OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 11 THROUGH 13 IN THE SECOND PART OF THE CALENDAR.
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW.
THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’'S FINDINGS AND
CONCLUSIONS. 1IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON JANUARY 16, 2018, AT 2:30 P.M.



Matters to be Called for Argument

16-27606-A-13 JON STANFIELD MOTION TO
JPJ-2 CONVERT OR TO DISMISS CASE
12-6-17 [47]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be granted and the case converted to one
under chapter 7.

The debtor has failed to make $5,746.90 of the payments required by the plan.
This has resulted in delay that is prejudicial to creditors and suggests that
the plan is not feasible. See 11 U.S.C. §§ 1307(c) (1) & (c) (4), 1325(a) (6).

After a review of the schedules, the court concludes that conversion rather
than dismissal is in the best interests of creditors because there is in excess
of $13,000 of equity in unencumbered, nonexempt assets that will benefit
creditors if liquidated by a trustee.

While the debtor has opposed the motion, he concedes that he is default of the
plan and is unable to modify it. While he would prefer that the case be
dismissed, the court is required to do what is in the best interests of
creditors.

17-27307-A-13 KIMBERLY WELCH OBJECTION TO
JpJ-1 CONFIRMATION OF PLAN
12-13-17 [34]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The debtor appears to have addressed all of the trustee’s
objections. The objection will be overruled.

16-25623-A-13 JOHN ANDRADE MOTION TO

SLH-3 MODIFY PLAN

11-30-17 [76]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection sustained.
The debtor has failed to make $200 of payments required by the plan. This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible. See 11 U.S.C. §§ 1307(c) (1) & (c) (4), 1325(a) (6).
17-28029-A-13 KELLI REYNOLDS MOTION TO
SLH-1 EXTEND AUTOMATIC STAY

12-18-17 [9]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
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by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule

9014-1(f) (2) . Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the

hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

This is the second chapter 13 case filed by the debtor. A prior case was
dismissed on November 28, 2017. This case was filed on December 11, 2017.

Hence, the debtor’s earlier chapter 13 case was dismissed within one year of
the most recent petition.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30™ day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
filed this motion to extend the automatic stay before the 30 day after the
filing of the petition. The motion will be adjudicated before the 30-day
period expires.

In order to extend the automatic stay, the party seeking the relief must
demonstrate that the filing of the new case was in good faith as to the
creditors to be stayed. For example, in In re Whitaker, 341 B.R. 336, 345
(Bankr. S.D. Ga. 2006), the court held: “[Tlhe chief means of rebutting the
presumption of bad faith requires the movant to establish ‘a substantial change

in the financial or personal affairs of the debtor . . . or any other reason to
conclude’ that the instant case will be successful. If the instant case is one
under chapter 7, a discharge must now be permissible. If it is a case under

chapters 11 or 13, there must be some substantial change.”

Here, the first case was dismissed when the debtor was unable to modify the
plan to provide for a new priority claim. The plan proposed in this case
provides for this claim as well as all other claims and appears confirmable.
This is a sufficient change in circumstance to warrant a conclusion that this
case 1s more apt to be more successful than the prior case.

17-28151-A-13 GUALBERTO/LINDA CARDENAS MOTION TO
EJS-1 EXTEND AUTOMATIC STAY O.S.T.
12-20-17 [9]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be granted.
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This is the second chapter 13 case filed by the debtor. A prior case was
dismissed on September 8, 2017. This case was filed on December 15, 2017.

Hence, the debtor’s earlier chapter 13 case was dismissed within one year of
the most recent petition.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30 day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
filed this motion to extend the automatic stay before the 30™ day after the
filing of the petition. The motion will be adjudicated before the 30-day
period expires.

In order to extend the automatic stay, the party seeking the relief must
demonstrate that the filing of the new case was in good faith as to the
creditors to be stayed. For example, in In re Whitaker, 341 B.R. 336, 345
(Bankr. S.D. Ga. 2006), the court held: “[Tlhe chief means of rebutting the
presumption of bad faith requires the movant to establish ‘a substantial change

in the financial or personal affairs of the debtor . . . or any other reason to
conclude’ that the instant case will be successful. If the instant case is one
under chapter 7, a discharge must now be permissible. If it is a case under

chapters 11 or 13, there must be some substantial change.”

Here, the first case was dismissed when the debtor was unable to confirm a
plan. The plan proposed in this case appears confirmable. This is a
sufficient change in circumstance to warrant a conclusion that this case is
more apt to be more successful than the prior case.

14-32456-A-13 ALEJANDRO MARTINEZ MOTION TO
PGM-1 MODIFY PLAN
11-30-17 [43]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection sustained.

Even though 11 U.S.C. § 1322 (b) (2) prevents the proposed plan from modifying a
claim secured only by the debtor's home, 11 U.S.C. § 1322(b) (2) & (b) (5) permit
the plan to provide for the cure of any defaults on such a claim while ongoing
installment payments are maintained. The cure of defaults is not limited to
the cure of pre-petition defaults. See In re Bellinger, 179 B.R. 220 (Bankr.
D. Idaho 1995). The proposed plan, however, does not provide for a cure of the
post petition arrears owed to the Class 1 home loan. By failing to provide for
a cure, the debtor is, in effect, impermissibly modifying a home loan. Also,
the failure to cure the default means that the Class 1 secured claim will not
be paid in full as required by 11 U.S.C. § 1325(a) (5) (B).
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17-27464-A-13 MICHAEL/RENEE FORD ORDER TO
SHOW CAUSE
12-18-17 [14]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The case will be dismissed.

The debtor was given permission to pay the filing fee in installments pursuant

to Fed. R. Bankr. P. 1006(b). The installment in the amount of $79 due on
December 13 was not paid. This is cause for dismissal. See 11 U.S.C. §
1307 (c) (2) .

17-26678-A-13 JOHN SHAFER OBJECTION TO

JHW-1 CONFIRMATION OF PLAN

THE CREDIT UNION LOAN SOURCE, L.L.C. VS. 11-27-17 [22]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained and the motion to dismiss
the case conditionally denied.

The plan is not feasible as required by 11 U.S.C. § 1325(a) (6) because the
monthly plan payment of $705 is less than the $757 in dividends and expenses
the plan requires the trustee to pay each month.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

17-28079-A-13 MICHELE SPAHR MOTION TO
PGM-1 EXTEND AUTOMATIC STAY
12-22-17 [13]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

This is the second chapter 13 case filed by the debtor. A prior case was
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10.

dismissed on June 22, 2017. This case was filed on December 13, 2017.

Hence, the debtor’s earlier chapter 13 case was dismissed within one year of
the most recent petition.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30 day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
filed this motion to extend the automatic stay before the 30 day after the
filing of the petition. The motion will be adjudicated before the 30-day
period expires.

In order to extend the automatic stay, the party seeking the relief must
demonstrate that the filing of the new case was in good faith as to the
creditors to be stayed. For example, in In re Whitaker, 341 B.R. 336, 345
(Bankr. S.D. Ga. 2006), the court held: “[Tlhe chief means of rebutting the
presumption of bad faith requires the movant to establish ‘a substantial change

in the financial or personal affairs of the debtor . . . or any other reason to
conclude’ that the instant case will be successful. If the instant case is one
under chapter 7, a discharge must now be permissible. If it is a case under

chapters 11 or 13, there must be some substantial change.”

Here, it appears that the debtor was unable to maintain her plan payments in
the first case due to serious health condition that interrupted her ability to
work. That condition has now been treated and pending her return to work,
disability benefits and a roommate’s contribution to household expenses appear
sufficient to both meet living expenses and make plan payments. This is a
sufficient change in circumstances rebut the presumption of bad faith.

17-26695-A-13 JAMES COOPER OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
12-15-17 [1le6]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, i1f there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case
conditionally denied.

First, the debtor failed to appear at the meeting of creditors. Appearance is
mandatory. See 11 U.S.C. § 343. To attempt to confirm a plan while failing to
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appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee. See 11 U.S.C. §

521 (a) (3). Under these circumstances, attempting to confirm a plan is the
epitome of bad faith. See 11 U.S.C. § 1325(a) (3). The failure to appear also
is cause for the dismissal of the case. See 11 U.S.C. § 1307(c) (6).

Second, the plan is not feasible as required by 11 U.S.C. § 1325(a) (6) because
the monthly plan payment of $878 is less than the $1,039.31 in dividends and
expenses the plan requires the trustee to pay each month.

Third, counsel for the debtor has opted to receive fees pursuant to Local
Bankruptcy Rule 2016-1 rather than by making a motion in accordance with 11
U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016, 2017. However, the rights
and responsibilities agreement executed and filed indicates that counsel will
receive fees of $2,500. The plan, on the other hand, requires payment of
$4,000. Therefore, the provision in the proposed plan requiring the trustee to
pay the fees contradicts the agreement with the debtor.

Fourth, Local Bankruptcy Rule 3015-1(b) (6) provides: “Documents Required by
Trustee. The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S5.C. §§ 464 & 466), Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.” Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist. The debtor failed to do so.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.
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11.

12.

13.

FINAL RULINGS BEGIN HERE

17-27307-A-13 KIMBERLY WELCH MOTION TO
RWH-3 AVOID JUDICIAL LIEN
VS. CAPITAL ONE BANK (USA), N.A. 11-16-17 [23]

Final Ruling: This motion to avoid a judicial lien has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the
trustee and the respondent creditor to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the granting of the motion. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9* Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006).
Therefore, the defaults of the trustee and the respondent creditor are entered
and the matter will be resolved without oral argument.

The motion will be granted.

A judgment was entered against the debtor in favor of Capital One for the sum
of $9,999.53. The abstract of judgment was recorded in Sacramento County. AS
a result a judicial lien attached to the debtor’s interest in a residential
real property in that county.

The motion will be granted pursuant to 11 U.S.C. § 522(f) (1) (A). The subject
real property had an approximate value of $395,000 as of the petition date.

The unavoidable liens totaled $332,747. The debtor claimed an exemption in the
property in the amount of $62,253.

The respondent holds a judicial lien created by the recordation of an abstract
of judgment in the chain of title of the subject real property. After
application of the arithmetical formula required by 11 U.S.C. § 522 (f) (2) (4),
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien impairs the debtor’s exemption of the real property and its
fixing will be avoided subject to 11 U.S.C. § 349 (b) (1) (B).

17-22209-A-13 ROBIN/THOMAS HARLAND MOTION TO
RLC-4 CONFIRM PLAN
11-21-17 [43]

Final Ruling: The motion will be dismissed because it is moot. The case has
been dismissed.

14-32476-A-13 NORMAN/CONSTANCE VANHORNE MOTION FOR
RAS-1 RELIEF FROM AUTOMATIC STAY
REVERSE MORTGAGE SOLUTIONS, INC. VS. 11-30-17 [30]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9 Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9" Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.
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The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of
the subject real property following sale. The movant is secured by a deed of
trust encumbering the debtor’s real property. The debtor has proposed a plan
that does not provide for the payment of the movant’s claim. While the claim
does not require regular principal and interest payments (it is a reverse
mortgage), the debtor is required to pay insurance and property taxes. The
debtor has failed to pay such insurance and taxes. The plan makes no provision
for the taxes and insurance. Because the debtor has defaulted under the terms
of the loan from the movant, and will not cure the default of such in
connection with the chapter 13 case, there is cause to terminate the automatic
stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The 1l4-day stay of Fed. R. Bankr. P. 4001 (a) (3) will not be waived.
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