UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 1 Street, 7th Floor
Courtroom 28, Department A
Sacramento, California

DAY: MONDAY
DATE: JANUARY 4, 2021
CALENDAR: 9:00 A.M. CHAPTER 7 CASES

RULINGS

Each matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change i1ts intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: ““[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g. nomenclature (2017 Honda
Accord,” rather than “2016 Honda Accord), amounts, (“$880,” not “$808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.
60(a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1. 20-24626-A-7 IN RE: MAHMOUD SHAFAIE
NSC-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
12-15-2020 [13]

ERIC GRAVEL/ATTY. FOR DBT.
NICHOLAS COUCHOT/ATTY. FOR MV.
THE GOLDEN 1 CREDIT UNION VS.; NON-OPPOSITION

Tentative Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(2); trustee’s non-opposition filed
Disposition: Granted

Order: Civil minute order

Subject: 2006 Harley Davidson XL1200C
Value of Collateral: $3,195.00
Aggregate of Liens: $8,366.95

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

“[A]fter notice and a hearing,” the court may terminate, annul,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” if the debtor lacks “equity” in
that property and if that “property is not necessary for an
effective reorganization.” 11 U.S.C. § 362(d); see also Fed. R.
Bankr. P. 4001(a)(1). The party seeking stay relief bears the
burden of proof as to “the debtor’s equity in the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.S.C. 8 362(g)(1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. 8§ 362(g9)(2).

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. § 362(d)(2). Chapter 7 is a mechanism
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for liquidation, not reorganization, and, therefore, property of the
estate i1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982).

In this case, the aggregate amount due all liens exceeds the value
of the collateral and the debtor has no equity in the property. As
a consequence, the motion will be granted, and the l14-day stay of
Federal Rule of Bankruptcy Procedure 4001(a)(3) will be waived. No
other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The Golden 1 Credit Union’s motion for relief from the automatic
stay has been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2006 Harley Davidson XL1200C, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the

extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

2. 20-24728-A-7 IN RE: LYNDA HENSLEY
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
12-14-2020 [25]
MIKALAH LIVIAKIS/ATTY. FOR DBT.
Tentative Ruling
IT the filing fee has not been paid in full by the time of the

hearing, the motion will be denied without further notice or
hearing.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-24728
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648278&rpt=SecDocket&docno=25

3. 20-24728-A-7 IN RE: LYNDA HENSLEY
RAS-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
11-30-2020 [17]

MIKALAH LIVIAKIS/ATTY. FOR DBT.
SEAN FERRY/ATTY. FOR MV.
U.S. BANK, N.A. VS.

Tentative Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2014 Chevrolet Silverado 1500
Cause: delinquent installment payments 3 months/$1,568.30 (pre-
petition) and 1 month/$535.31 (post-petition)

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Subsection (d)(1) of § 362 of Title 11 provides for relief from stay
for “cause, including the lack of adequate protection of an interest
in property of such party.” 11 U.S.C. 8§ 362(d)(1). The debtor
bears the burden of proof. 11 U.S.C. 8§ 362(g)(2). Adequate
protection may consist of a lump sum cash payment or periodic cash
payments to the entity entitled to adequate protection “to the
extent that the stay . . . results in a decrease in the value of
such entity’s interest in property.” 11 U.S.C. 8§ 361(1). “An
undersecured creditor is entitled to adequate protection only for
the decline in the [collateral’s] value after the bankruptcy
filing.” See Kathleen P. March, Hon. Alan M. Ahart & Janet A.
Shapiro, California Practice Guide: Bankruptcy { 8:1065.1 (rev.
2019) (citing United Sav. Ass’n v. Timbers of Inwood Forest Assocs.,
Ltd., 484 U.S. 365, 370-73 (1988)); see also In re Weinstein, 227 BR
284, 296 (9th Cir. BAP 1998) (““Adequate protection is provided to
safeguard the creditor against depreciation in the value of its
collateral during the reorganization process”); In re Deico
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Electronics, Inc., 139 BR 945, 947 (9th Cir. BAP 1992) (““Adequate
protection payments compensate undersecured creditors for the delay
bankruptcy imposes upon the exercise of their state law remedies™).

The debtor is obligated to make debt payments to the moving party
pursuant to a loan contract that is secured by a security interest
in the debtor’s vehicle described above. The debtor has defaulted
on such loan with the moving party, and postpetition payments are
past due. Vehicles depreciate over time and with usage. As a
consequence, the moving party’s interest in the vehicle is not being
adequately protected due to the debtor’s ongoing postpetition
default.

Cause exists to grant relief under § 362(d)(1). The motion will be
granted, and the 1l4-day stay of Federal Rule of Bankruptcy Procedure
4001(a)(3) will be waived. No other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

U.S. Bank National Association’s motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2014 Chevrolet Silverado 1500, as to all parties
in interest. The l1l4-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is waived. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT 1S FURTHER ORDERED that no other relief is awarded. To the

extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

4. 20-25440-A-7 IN RE: NOE GUZMAN
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
12-18-2020 [12]

Final Ruling

The partial filing fee having been paid, the order to show cause is
discharged. The case will remain pending.
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5. 20-24244-A-7 IN RE: MATTHEW/KIM KELLEY
DBL-1

MOTION TO AVOID LIEN OF JOHN E. MELLUM
12-2-2020 [21]

BRUCE DWIGGINS/ATTY. FOR DBT.
NON-OPPOSITION

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(Ff)(1); trustee’s non-opposition filed
Disposition: Granted

Order: Prepared by moving party

Subject Property: 22080 Riverview Drive, Cottonwood, CA 96022

Judicial Lien: $127,660.30

Consensual Lien: $276,124.00

Exemption: $89,876.00

Value: $366,000.00

Debtor’s Non-Exempt Equity: (-$127,660.30)

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(F)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522()(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nhonpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien. As a result, the
responding party’s judicial lien will be avoided entirely.
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6. 20-24553-A-7 IN RE: DOROTHY JONES
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
12-17-2020 [28]
Tentative Ruling
IT the filing fee has not been paid in full by the time of the

hearing, the case may be dismissed without further notice or
hearing.

7. 12-30656-A-7 IN RE: WAYNE/DEBORAH TURNER
LBG-2

MOTION TO AVOID LIEN OF HOUSEHOLD FINANCE
12-3-2020 [35]

STEPHEN JOHNSON/ATTY. FOR DBT.
DEBTORS DISCHARGED: 09/17/2012

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Disposition: Denied without prejudice
Order: Civil minute order

The court will deny the motion without prejudice on grounds of
insufficient service of process on the responding party. A motion
to avoid a lien is a contested matter requiring service of the
motion in the manner provided by Federal Rule of Bankruptcy
Procedure 7004. Fed. R. Bankr. P. 4003(d), 9014(b); see also In re
Villar, 317 B.R. 88, 92 n.6 (B.A.P. 9th Cir. 2004). Under Rule
7004, service on corporations and other business entities must be
made by mailing a copy of the motion “to the attention of an
officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of process.
Fed. R. Bankr. P. 7004(b)(3). Also, we cannot presume from [the
attorney’s] handling the litigation that resulted in the judicial
lien that he is also authorized to accept service for a motion to
avoid the judicial lien.” Beneficial Cal., Inc. v. Villar (In re
Villar), 317 B.R. 88, 93-94 (B.A.P. 9th Cir. 2004) (citations
omitted).

Service of the motion was insufficient. The motion was not mailed to
the attention of an officer, managing or general agent, or other
agent authorized to accept service for Household Finance Corp. No
evidence has been presented in the proof of service that the counsel
served (Paris & Paris) has been authorized to accept service of
process on Household Finance Corp in this bankruptcy case.
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8. 20-24661-A-7 IN RE: PATRICIA KELLY
NUU-1

MOTION TO CONVERT CASE FROM CHAPTER 7 TO CHAPTER 13
12-1-2020 [13]

CHINONYE UGORJI/ATTY. FOR DBT.
Final Ruling

Motion: Convert Case from Chapter 7 to Chapter 13
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(F)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

CONVERSION UNDER 8§ 706(a)

Section 706 of the Bankruptcy Code gives chapter 7 debtors a
qualified conversion right. See 11 U.S.C. § 706(a), (d). A
debtor’s right to convert a case from Chapter 7 to Chapter 11, 12,
or 13 is conditioned on (i) the debtor’s eligibility for relief
under the chapter to which the case will be converted and (ii) the
case not having been previously converted under 8§ 1112, 1208, or
1307. 11 U.S.C. § 706(a), (d); see also Marrama v. Citizens Bank of
Mass., 549 U.S. 365, 372-74 (2007) (affirming denial of debtor’s
conversion from Chapter 7 to Chapter 13 based on bad faith conduct
sufficient to establish cause under § 1307(c)).

The secured and unsecured debt amounts shown in the debtor’s
schedules are below the debt limits provided in 8 109(e). See 11
U.S.C. 8 109(e). The case has not been previously converted under 8§
1112, 1208, or 1307 of the Bankruptcy Code. See id. 8§ 706(a). No
party in interest has questioned the debtor’s eligibility for relief
under Chapter 13.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The debtor’s motion to convert this case from chapter 7 to chapter
13 has been presented to the court. Having considered the motion,
oppositions, responses and replies, iIf any, and having heard oral
argument presented at the hearing,
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IT 1S ORDERED that the motion is granted. The court converts this
case from chapter 7 to chapter 13.

9. 20-23263-A-7 IN RE: PLACERVILLE BREWING COMPANY, LLC
KJIH-2

MOTION FOR COMPENSATION FOR GABRIELSON & COMPANY,
ACCOUNTANT(S)
11-30-2020 [89]

JAMIE DREHER/ATTY. FOR DBT.
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f)(1); trustee’s non-opposition filed
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Gabrielson & Company, accountant for the
trustee, has applied for an allowance of final compensation and
reimbursement of expenses. The applicant requests that the court
allow compensation in the amount of $4,147.50 and reimbursement of
expenses in the amount of $78.12.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under § 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
330(a)(1). Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Gabrielson & Company”s application for allowance of final
compensation and reimbursement of expenses has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $4,147.50 and
reimbursement of expenses in the amount of $78.12.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

10. 20-25290-A-7  IN RE: GEORGETTA RABAK
TPH-1

MOTION TO AVOID LIEN OF SAN JOAQUIN COUNTY HEALTH CARE
SERVICES
11-30-2020 [12]

THOMAS HOGAN/ATTY. FOR DBT.
Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(Tt)(2); no written opposition required
Disposition: Denied

Order: Civil minute order

Subject Property: 8700 West Lane #161, Stockton, CA 95210

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

11 U.S.C. 522(f) INAPPLICABLE TO CONSENSUAL LIENS

Section 522(f) of the Bankruptcy Code can only be used to avoid
judicial liens and nonpossessory, nonpurchase money security
interests. It cannot be used to avoid liens arising by statute
(e.g., tax liens) or to avoid consensual liens. See In re King, 208
B.R. 376, 379 (Bankr. D. Md. 1997). A “judicial lien” is a “lien
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obtained by judgment, levy, sequestration, or other legal or
equitable process or proceeding.” 11 USC § 101(36); Bryant v.
General Elec. Credit Corp., 58 B.R. 144, 146 (N.D. I111. 1986).

The respondent”s lien is a consensual lien, Exhibit 4, ECF No. 15.
As a result, the respondent”s lien is not subject to avoidance under
8§ 522(Tf). The court will therefore deny this motion to avoid lien.

INSUFFICIENT SERVICE UNDER F.R.B.P. 7004(b)(6)

A motion to avoid a lien Is a contested matter requiring service of
the motion in the manner provided by Federal Rule of Bankruptcy
Procedure 7004. Fed. R. Bankr. P. 9014(b); see also In re Villar,
317 B.R. 88, 92 n.6 (B.A.P. 9th Cir. 2004). Under Rule 7004,
service on a state or municipal corporation or other governmental
organization thereof subject to suit must be made “by mailing a copy
of the summons and complaint to the person or office upon whom
process is prescribed to be served by the law of the state in which
service Is made when an action is brought against such a defendant
in the courts of general jurisdiction of that state, or in the
absence of the designation of any such person or office by state
law, then to the chief executive officer thereof.” Fed. R. Bankr.
P. 7004(b)(6). The California Code of Civil Procedure 8§ 416.50
states that ““a summons may be served on a public entity by
delivering a copy of the summons and of the complaint to the clerk,
secretary, president, presiding officer, or other head of its
governing body,” C.C.P. § 416.50(a).

Service of the motion was iInsufficient. The movant served this
motion to “An Agent for Service of Process for San Joaquin County
Healthcare Services,” ECF No. 16. As a matter of law, public
entities do not have agents for service of process. The movant
should have served the motion in accordance with C.C.P. 8 416.50 to
a clerk, secretary, president, presiding officer, or other head of
San Joaquin County Healthcare Services” governing body.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

San Joaquin County Health Care Services’ motion to avoid lien has
been presented to the court. Having considered the motion together
with papers Filed In support and opposition, and having heard the
arguments of counsel, if any,

IT IS ORDERED that the motion is denied.
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11. 19-20391-A-7 IN RE: B & G DELIVERY SYSTEM, INC., A
CALIFORNIA CORPORATION
HCS-7

MOTION FOR COMPENSATION FOR DANA A. SUNTAG, TRUSTEE"S
ATTORNEY (S)

12-4-2020 ~[102]
WALTER DAHL/ATTY. FOR DBT.

No Ruling
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