
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

January 3, 2017 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 2.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE JANUARY 30, 2017 AT 1:30
P.M.  OPPOSITION MUST BE FILED AND SERVED BY JANUARY 17, 2016, AND ANY REPLY MUST BE
FILED AND SERVED BY JANUARY 23, 2017.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE
OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 3 THROUGH 10 IN THE SECOND PART OF THE CALENDAR. 
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW. 
THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S FINDINGS AND
CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON JANUARY 9, 2017, AT 2:30 P.M.
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Matters to be Called for Argument

1. 14-22471-A-13 JOSEPH HILLIARD MOTION TO
MJD-1 VACATE DISMISSAL OF CASE

12-20-16 [30]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied.

This case was dismissed on December 8, 2016 as a result of the notice of
default filed and served by the trustee on October 27, 2016.  This dismissal
procedure is authorized by Local Bankruptcy Rule 3015-1(g).  According to that
notice, through October 2016, the debtor failed to make plan payments totaling
$720.  The notice of default also demanded the additional $360 due on November
26, a total amount of $1,080.

This notice of default procedure, as authorized by Local Bankruptcy Rule 3015-
1(g), provides:

(1) If the debtor fails to make a payment pursuant to a confirmed plan,
including a direct payment to a creditor, the trustee may mail to the debtor
and the debtor’s attorney written notice of the default.

(2) If the debtor believes that the default noticed by the trustee does not
exist, the debtor shall set a hearing within twenty-eight (28) days of the
mailing of the notice of default and give at least fourteen (14) days’ notice
of the hearing to the trustee pursuant to LBR 9014-1(f)(2). At the hearing, if
the trustee demonstrates that the debtor has failed to make a payment required
by the confirmed plan, and if the debtor fails to rebut the trustee’s evidence,
the case shall be dismissed at the hearing.

(3) Alternatively, the debtor may acknowledge that the plan payment(s)
has(have) not been made and, within thirty (30) days of the mailing of the
notice of default, either (A) make the delinquent plan payment(s) and all
subsequent plan payments that have fallen due, or (B) file a modified plan and
a motion to confirm the modified plan. If the debtor’s financial condition has
materially changed, amended Schedules I and J shall be filed and served with
the motion to modify the chapter 13 plan.

(4) If the debtor fails to set a hearing on the trustee’s notice, or cure the
default by payment, or file a proposed modified chapter 13 plan and motion, or
perform the modified chapter 13 plan pending its approval, or obtain approval
of the modified chapter 13 plan, all within the time constraints set out above,
the case shall be dismissed without a hearing on the trustee’s application.

Thus, a debtor receiving a Notice of Default has three alternatives.  (1) Cure
the default within 30 days of the notice of default as well as pay the
additional payment that would come due during the 30-day period to cure the
default.  (2) Within 30 days of the notice of default, file a motion to confirm
a modified plan and a modified plan in order to cure/suspend the default stated
in the notice of default. (3) Contest the notice of default by setting a
hearing within 28 days of the notice of default on 14 days of notice to the
trustee.
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In this case, November 26, 2016 came and went without the debtor exercising one
of the above alternatives.  Counsel for the debtor contacted the trustee’s
office and asked for a one week extension to cure the default.  The trustee
agreed to December 2 as the final date for a cure.  The debtor had intended to
cure the default with his first December paycheck but after certain medical
expenses were deducted from it, the debtor was unable to cure the entire
default.  The debtor did tender $760.

The trustee then requested dismissal.

The debtor asks that the dismissal be vacated.  The request will be denied.

The default noted by the trustee was two months old when the notice was served. 
Further, the court notes two earlier notices of default.  This suggests, even
though the earlier defaults were cured, that compliance with the plan was not
easy for the debtor.  The motion to vacate the dismissal also indicates that
the most recent default was preceded by a three month period when the debtor
did not receive employment income.  Given this history, the court cannot come
to the conclusion that there has been surprise of excusable neglect.  The
debtor experienced continual difficulties complying with the terms of the plan
but failed to take an advantage of the three notices of default and request
modification of the plan.  Instead, the debtor continued to default.

2. 16-23697-A-13 DIANNA QUATRARO MOTION TO
JPJ-2 CONVERT OR DISMISS CASE

11-14-16 [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be conditionally denied.

While the debtor admittedly has failed to make all payments as required by the
last plan she proposed and has failed to confirm a plan, on condition that a
modified plan is filed within 14 days and confirmed within 75 days, the motion
will be denied.

If these conditions are not met, the case will be converted to one under
chapter 7 on the trustee’s ex parte application.  There is cause for
conversion.

The debtor proposed a plan within the time required by Fed. R. Bankr. P.
3015(b) but was unable to confirm it.  The court sustained the trustee’s
objection to confirmation on August 18, 2016.  The debtor thereafter failed to
promptly propose a modified plan and set it for a confirmation hearing.  This
fact suggests to the court that the debtor either does not intend to confirm a
plan or does not have the ability to do so.  This is cause for dismissal or
conversion to chapter 7, whichever is in the best interests of creditors.  See
11 U.S.C. § 1307(c)(1) & (c)(5).

Also, the debtor has made no plan payments for at least two months.

After a review of the schedules, the court concludes that conversion rather
than dismissal is in the best interests of creditors because there is in excess
of $200,000 of equity in unencumbered, nonexempt assets that will benefit
creditors if liquidated by a trustee.
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FINAL RULINGS BEGIN HERE

3. 15-27102-A-13 STEPHEN/BARBARA ALBERTS MOTION TO
JPJ-1 CONVERT OR DISMISS CASE

11-29-16 [22]

Final Ruling: The motion will be dismissed as moot.  The case was dismissed
previously.

4. 15-21309-A-13 SARA/ANDRE GRAHAM MOTION TO
PBL-5 AVOID JUDICIAL LIEN
VS. GCFS, INC. 12-5-16 [80]

Final Ruling: This motion to avoid a judicial lien has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
trustee and the respondent creditor to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the trustee and the respondent creditor are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 522(f)(1)(A).  The subject
real property has a value of $198,000 as of the date of the petition.  The
unavoidable liens total $432,729.47.  The debtor has an available exemption of
$1 pursuant to Cal. Civ. Pro. Code § 703.140(b)(1) (and not in the amount of
$26,799 pursuant to Cal. Civ. Pro. Code §703.150(b)(1) as alleged in the
motion).  The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property.  After
application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A),
there is no equity to support the judicial lien.  Therefore, the fixing of this
judicial lien impairs the debtor’s exemption of the real property and its
fixing is avoided.

5. 13-33313-A-13 CLEMENTE/YOLANDA JIMENEZ MOTION TO
PGM-6 APPROVE COMPENSATION OF DEBTORS'

ATTORNEY
12-1-16 [69]

Final Ruling: This compensation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1) and Fed. R. Bankr. R.
2002(a)(6).  The failure of the trustee, the debtor, the United States Trustee,
the creditors, and any other party in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th

Cir. 2006).  Therefore, the defaults of the above-mentioned parties in interest
are entered and the matter will be resolved without oral argument.

The motion seeks approval of $1,260 in additional fees incurred principally in
connection with assisting the debtor with a home loan modification.  The
foregoing represents reasonable compensation for actual, necessary, and
beneficial services rendered to the debtor.  Any retainer may be drawn upon and
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the balance of the approved compensation is to be paid through the plan in a
manner consistent with the plan and Local Bankruptcy Rule 2016-1, if
applicable.

6. 16-25513-A-13 GEORGE/CHRISTINE E WEAVER MOTION TO
DBL-1 WEAVER CONFIRM PLAN 

11-21-16 [23]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir.
2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

7. 11-35662-A-13 PETER/JILL LASSEN MOTION FOR
THS-10 EXEMPTION FROM FINANCIAL

MANAGEMENT COURSE
11-16-16 [194]

Final Ruling: This motion has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and the
creditors to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to
the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary.  See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the defaults of
the trustee and the creditors are entered and the matter will be resolved
without oral argument.

The motion will be granted.

Debtor Peter Martin Lassen died on February 14, 2012.  Prior to his death, the
debtors confirmed a plan.  It was completed despite his death.  The co-debtor
filed a financial management certificate but the Mr. Lassen did not take the
course prior to his death.  See 11 U.S.C. §§ 110, 111, 1328(g)(1) and Fed. R.
Bankr. P. 1007(c).  Given his death, the requirement that he complete a course
on personal financial managment will be waived and the co-debtor is authorized
pursuant to Local Bankruptcy Rule 1016-1 to file the case-ending documents
required by Local Bankruptcy Rules 1007(c) and 5009-1.  The clerk shall enter
the discharge of both debtors.

8. 16-27870-A-13 SYLVIA OLIVEROS MOTION TO
MRL-1 VALUE COLLATERAL
VS. HYUNDAI CAPITAL AMERICA 11-30-16 [8]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
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the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted.  The debtor is the owner of the subject property.  The
debtor’s evidence indicates that the replacement value of the subject property
is $11,500 as of the effective date of the plan.  Given the absence of contrary
evidence, the debtor’s evidence of value is conclusive.  See Enewally v.
Washington Mutual Bank (In re Enewally), 368 F.3d 1165 (9th Cir. 2004). 
Therefore, $11,500 of the respondent’s claim is an allowed secured claim.  When
the respondent is paid $11,500 and subject to the completion of the plan, its
secured claim shall be satisfied in full and the collateral free of the
respondent’s lien.  Provided a timely proof of claim is filed, the remainder of
its claim is allowed as a general unsecured claim unless previously paid by the
trustee as a secured claim.

9. 14-29593-A-13 ROBERT/SUSAN BALLARD MOTION FOR
SAS-1 RELIEF FROM AUTOMATIC STAY
PNC BANK, N.A. VS. 12-2-16 [43]

Final Ruling: The court concludes that a hearing will not be helpful to its
consideration and resolution of this matter.

The motion will be dismissed as moot.

The court confirmed a plan on November 18, 2014.  That plan provides for the
movant’s claim in Class 4.  Class 4 secured claims are long-term claims that
are not modified by the plan and that were not in default prior to the filing
of the petition.  They are paid directly by the debtor or by a third party. 
The plan includes the following provision at section 2.11:

“Class 4 claims mature after the completion of this plan, are not in default,
and are not modified by this plan.  These claims shall be paid by Debtor or a
third person whether or not the plan is confirmed.  Upon confirmation of the
plan, all bankruptcy stays are modified to allow the holder of a Class 4
secured claim to exercise its rights against its collateral and any nondebtor
in the event of a default under applicable law or contract.”

Because the plan has been confirmed and because the case remains pending under
chapter 13, the automatic stay has already been modified to permit the movant
to proceed against its collateral.  Hence, even if it is assumed that the
debtor has failed to make post-petition installment payments to the movant,
this motion is moot.

The movant shall bear its own fees and costs.

10. 15-27896-A-13 EILEEN NOVOA MOTION TO
FF-05 MODIFY PLAN 

11-22-16 [56]

Final Ruling: This motion to confirm a modified plan proposed after
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confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2) and 9014-1(f)(1) and Fed. R. Bankr. R. 3015(g). 
The failure of the debtor, the U.S. Trustee, creditors, and any other party in
interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to
the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief
requested by the trustee, an actual hearing is unnecessary.  See Boone v. Burk
(In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the respondents’
defaults are entered and the matter will be resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.
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