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FOR PUBLI CATI ON
UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF CALI FORNI A

MODESTO DI VI SI ON

In re Case No. 98-96384-A-13

STEI NAR PEDERSEN, Motion Control No. None

Debt or .

N N N N’ N N N N N’

Ant hony Drew Rowe, Esq., Mddesto, California, appearing for the
chapter 13 debtor.

MEMORANDUM DECI SI ON

Before the court are two ex parte applications by the
chapter 13 debtor and his counsel requesting confirmation of a
chapter 13 plan and approval of $1,500.00 in attorneys’ fees.
The applications will be denied.

. Facts

On Decenber 23, 1998, the debtor filed a chapter 13
petition. H's petition was acconpani ed by the schedul es and
statenent of financial affairs but not the proposed chapter 13
plan. The schedules list no secured clainms, $2,250.00 in
priority tax clainms, and $2,302.97 in general unsecured clains.

Also filed with the petition were two docunents
entitled “Application for Confirmation of Plan and Petition for
Al | owance of Attorney’s Fees” and “Application/Oder for Fees.”
Nei t her application was served on any party in interest and
neither was set for hearing. The applications request

confirmati on of the plan and approval of counsel’s fee.
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In the two applications, the debtor and his counse
represent that a plan has been filed, that notice of a
confirmati on hearing has been given, that the proposed pl an
satisfies the requirenents of 11 U S.C. 88 1322 and 1325(a),
the debtor attended a neeting of creditors, that the debtor
attorney received no pre-petition retainer or paynent of fee
and that “the reasonabl e value of services and costs rendere
[debtor’s counsel] is the sumof $1,500.00.” The applicatio
are signed by the debtor’s counsel but not the debtor.

The representations contained in the two applicati
are obviously inaccurate. Wen the applications were filed
Decenber 23, 1998, no plan had been filed, notice of the
confirmation hearing had not been given, and the debtor had
attended the first neeting of creditors. Wile counsel may
have col l ected any fees for work done in connection with the
petition, it is doubtful he had performed $1,500.00 worth of
services as of the day the case was filed. At any rate, the

applications are not acconpani ed by any cont enporaneous tine

t hat
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records or a narrative detailing counsel’s services and tine.

On January 13, 1999, the debtor tardily filed a
proposed chapter 13 plan. Fed.R Bankr.P. 3015(b). The plan
proposes a nonthly paynent of $100.00 and paynent in full of
priority tax clainms. The plan fails to state whether any
dividend will be paid to general unsecured creditors. The p
also fails to state its |ength.

1. Discussion

On Decenber 12, 1997, the bankruptcy judges of the

2

t he

| an
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Sacranmento and Mbdesto Divisions of the Eastern District of
California issued a general order regarding chapter 13 practice.
See General Order 97-02. This general order applies to al
chapter 13 cases filed after January 1, 1998.
A

The general order nmekes provision for, anmong many ot her
t hi ngs, approval of fees for attorneys representing chapter 13
debtors. Paragraph 4 of the general order provides:

(a) Any attorney who is retained to represent a
debtor in a chapter 13 case is responsible for
representing the debtor on all matters arising in the
case, including, without Iimtation, notions for relief
fromthe automatic stay, notions to avoid |iens,
objections to clains, and adversary proceedi ngs.

(b) Attorneys seeking to withdraw from
representation of a debtor shall conply with Rule 182
of the Local Rules of the United States District Court,
Eastern District of California.?

(c) Conpensation paid to attorneys for the
representation of debtors shall be determ ned accordi ng
to the Guidelines for Paynment of Attorneys’ Fees in
Chapter 13 Cases and, where applicable, the Cuidelines
for Conpensation and Expense Rei nbursenent of
Pr of essi onal s.

(d) After the filing of the petition, a debtor’s
attorney shall not accept or demand fromthe debtor any
paynment for services or cost reinmbursenment w thout
first obtaining a court order authorizing the fees
and/or costs and specifically permtting direct paynent
of those fees and/or costs by the debtor.

Par agraph 4(c) nakes the court’s “CQuidelines for
Paynment of Attorneys’ Fees in Chapter 13 Cases” (hereafter
“chapter 13 fee guidelines”) and “QGuidelines for Conpensation and
Expense Rei nbursenment of Professionals” (hereafter “general fee

gui delines”) applicable in chapter 13 cases, except as noted

! Local District Court Rule 182(b) prohibits an attorney’s

wi t hdrawal from a case absent court approval if the wi thdrawal would | eave the
client in propria persona.

3
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bel ow.
1

The chapter 13 fee guidelines lay out a streamined
procedure for approval of attorneys’ fees in connection with the
confirmation of chapter 13 plans. They aimto provide reasonabl e
conpensation in typical chapter 13 cases with a m ni num of
paperwor k and judicial involvenent and, at the sane tine,
coordi nate approval and paynent of attorneys’ fees with
confirmation of a plan that makes fair provision for the paynent
of creditors.

Compliance with the chapter 13 fee guidelines is
optional. Any attorney may choose to be conpensated on terns and
conditions that do not conply with the chapter 13 fee guidelines.
These gui del i nes provi de:

An attorney may decline to seek approval of
conpensation pursuant to these GQuidelines. |[If an
attorney so declines, his or her conpensation shall be
di scl osed, reviewed, and approved in accordance with
applicable authority including, without limtation, 11
U S. C 88 329 and 330, Fed.R Bankr.P. 2002, 2016, and
2017, and the "CGuidelines for Conpensation and Expense
Rei nbur senent of Professional s" adopted by the
Bankr upt cy Judges of the Eastern District of
California. This authority requires, at a m ni num
t hat paynents on account of post petition services be
held in trust until the court approves the fees and
expenses of the attorney.

Those attorneys electing to have their fees approved
pursuant to the chapter 13 fee guidelines and in connection with
confirmation of a plan are required to:

. File an executed copy of the “Rights and

Responsibilities of Chapter 13 Debtors and their

Attorneys” (hereafter “Rights and Responsibilities

4
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agreenent).?

. Limt their fees to no nore than $1,750.00 in
nonbusi ness cases and $3,000.00 in busi ness cases.?

. Limt their pre-petition retainers to $750.00 in
nonbusi ness cases and $1, 500.00 in busi ness cases.*

. Recei ve paynent of their fees through the plan at the
| esser of $200.00 per nonth or 50% of the debtor’s
mont hly plan paynent. Paynents begin the nonth
followi ng plan confirmati on and are made concurrently
wi th paynents to other creditors.

. No fee application is required.

In the event the fee approved pursuant to the chapter
13 fee guidelines is insufficient to fully and fairly conpensate
a debtor’s attorney, he or she may file a notion requesting
additional fees. In such a notion, the attorney nust attach
cont enporaneous tinme records and denonstrate that the fee all owed
by the chapter 13 fee guidelines was not sufficient in view of

t he anobunt or conplexity of the work undertaken for the debtor.

2 This agreenment spells out in plain English the duties and

obligations of the chapter 13 debtor and the attorney both before and after
the filing of a chapter 13 petition. Like the chapter 13 fee guidelines, the
Ri ghts and Responsibilities agreenent was originally promulgated in the
Northern District of California and | ater adopted (or, nore accurately, copied
wi thout attribution) by the Sacranmento and Modesto Divisions of the Eastern
District of California.

3 It is anticipated that the maxi mum fees and retainers permtted
under the chapter 13 fee guidelines will, fromtine to tine, be nodified by
the court.

4 The chapter 13 fee guidelines do not prohibit the paynent of
| arger pre-petition retainers. But, if a retainer larger that $750.00 in a
consuner case or $1,500.00 in a business case is paid, the court and the
trustee will “closely scrutinize” the fee arrangenent to determine if
ci rcunst ances warrant a conventional fee application rather than approval of
the retainer and fees pursuant to the chapter 13 fee guidelines.

5
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If this is established, additional conpensation will be awarded.
Conpensation paid to the attorney for a chapter 13
debt or nmust be reasonabl e considering the benefit to the debtor
and the necessity of the services. 11 U S. C 8§ 330(a)(4)(B)
Section 330(a)(4)(B) provides:
In a chapter 12 or chapter 13 case in which the debtor
is an individual, the court nmay all ow reasonabl e
conpensation to the debtor’s attorney for representing
the interests of the debtor in connection with the
bankruptcy case based on a consideration of the benefit
and necessity of such services to the debtor and the
other factors set forth in this section.
The chapter 13 fee guidelines are nothing nore than a presunption
t hat conpensation is reasonable if paid in the amunts and in the
manner prescribed by the guidelines. The court or any party in
interest may reject this presunption and conpel the attorney to
file a conventional fee application and prove that his or her
fees are reasonable.?®
This is not an unusual chapter 13 conpensati on schene.
The chapter 13 fee guidelines were drawn fromnearly identical
guidelines used in the Northern District of California. O her

bankruptcy courts have adopted | ocal rules and general orders

5 The chapter 13 trustee and all creditors are given notice that an

attorney is requesting fees pursuant to the chapter 13 fee guidelines by

i nclusion of the anbunt of the fees in the formchapter 13 plan nmade mandat ory
by General Order 97-02. The plan is served on all creditors with notice of
the first neeting of creditors. Any objection to approval of fees as part of
the confirmation process nmust be filed with the court and served on the debtor
and the debtor’s attorney no later than 14 days after the conclusion of the
first neeting of creditors. The objection need only recite that the party in
i nterest objects to approval of fees in connection with confirmation of a
plan. No substantive objections to the conpensati on requested by the attorney
need be raised. No hearing will be held on the objection. Instead, the
objection requires the attorney to file and serve the fee application required
by Fed. R Bankr.P. 2016(a) to obtain approval of his or her fees. Substantive
objections to the attorneys’ fees nust be filed in response to the fee
application.

6
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specifying a range of fees that are presunptively reasonabl e and

a stream ined procedure for their approval. See e.qg., Inre

Thorn, 192 B.R 52, 54-56 ((Bankr. N.D. N.Y. 1995); In re Zwern,

181 B.R 80, 85-86 (Bankr. D. Colo. 1995); Inre Oris, 166 B.R

935 (Bankr. WD. Wash. 1994). In many courts, custom and
practice provide gui dance on these issues. Keith M Lundin

Chapter 13 Bankruptcy 8§ 1.33, p. 1-118 to 1-119 (2d ed. 1994)

(“I'n nost jurisdictions there is a customor tolerance for
Chapter 13 attorneys’ fees up to sonme specific amount. The
Chapter 13 trustee and counsel who regularly represent debtors in
Chapter 13 cases know the magi ¢ anount and know that a fee
request up to that anount will not be challenged in the typica
case. Fees in excess of the tolerated level are treated
differently and may require separate application with item zation
and a hearing.”).

Nor is it uncomon for fees to be paid, at least in
part, in installnments and concurrently wth the clains of
creditors. “Sonme jurisdictions permt debtor’s counsel an
initial portion of the fee, either in a fixed dollar anmount or a
percentage of the total fee, and then future installnents
dependent on the debtor’s paynents into the plan. A few courts
permt attorneys’ fees in Chapter 13 cases as a percentage of
paynments made into the plan, with or without a limt or
relationship to the actual services rendered.” |d.

2
I f an objection to approval of fees pursuant to the

chapter 13 fee guidelines is filed and served, the attorney, |ike

7
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the attorney opting out of the guidelines, nust obtain judicial
approval of his or her fees apart fromthe chapter 13 plan
confirmati on process. Judicial approval is dictated by section
330(a)(4)(B), which requires the court to “allow reasonabl e
conpensati on.

When attorneys opt out of the chapter 13 guidelines,
they nost often request either a flat fee that is higher than
permtted by the chapter 13 fee guidelines or a retai ner against
whi ch the attorney may deduct fees, calculated on a “l odestar”

basis (a reasonable hourly rate multiplied by the hours

reasonably expended). 1n re Manoa Fin. Co., Inc., 853 F.2d 687,
690-92 (9" Cir. 1988). Oher fee arrangenents are possible.®
See 11 U.S.C. 8§ 328(a).

To obtain court approval of attorneys’ fees outside of
the chapter 13 fee guidelines, a fee application nmust be filed.

Inre Oris, 166 B.R at 938. Rule 2016(a) prescribes the

contents of that application:

An entity seeking interimor final conpensation for
services, or reinbursenent of necessary expenses, from
the estate shall file an application setting forth a
detailed statenent of (1) the services rendered, tine
expended and expenses incurred, and (2) the anounts
requested. An application for conpensation shal
include a statenent as to what paynents have

t heret of ore been nade or prom sed to the applicant for
services rendered or to be rendered in any capacity
what soever in connection wth the case, the source of
t he conpensation so paid or prom sed, whether any
conpensati on previously received has been shared and
whet her an agreenent or understandi ng exi sts between
the applicant and any other entity for the sharing of

6 For exanple, the court m ght approve a fee agreenment requiring the

debtor to maintain a retainer of a mninmmanmount in the attorney’s trust
account throughout the pendency of the case. Draws on the retainer, however,
woul d require a fee application.

8
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conpensation received or to be received for services
rendered in or in connection with the case .

This court’s general fee guidelines also apply to fee
applications. These guidelines require that tinme records report
time in tenths of an hour and give detail ed descriptions of the
services perfornmed. They also include a series of rebuttable
presunptions regardi ng rei nbursable costs, travel tine, and
hourly rates.’

Assum ng the fee application requests conpensation
exceedi ng $500. 00, the application nmust be set for hearing on 22
days’ notice® to all creditors, the chapter 13 trustee, and the
United States Trustee. Fed.R Bankr.P. 2002(a)(6) & (k) and 9034.

Until the court has approved a fee application, any
pre-petition retainer, flat fee, or advance paynent of fees for

post-petition services nmust be held in trust. Inre C&P Auto

Transport, Inc., 94 B.R 682, 686 (Bankr. E.D. Cal. 1988). No

fees may be paid after the filing of the petition until the court
has approved the requested conpensation. See General Order 97-
02, T 4(d).
3
Fees awarded to attorneys representing chapter 13
debtors are admi nistrative expenses. 11 U S.C. 88 503(b)(2). As

such, they are entitled to paynent as a first tier priority

! The provision in the general fee guidelines regarding prior

approval of enploynment is not applicable in chapter 13 cases. There is no
requi renent that the court approve the enpl oynent of counsel for a chapter 13
debtor. See In re Bell, 212 B.R 654, 656 (Bankr. E.D. Cal. 1997).

8 Fed. R Bankr.P. 2002(a) requires a mnimum of 20 days’ notice.
However, the Local Bankruptcy Rules for the Eastern District of California
require a mni mum of 22 days’ notice. See Local Rule 9014-1(m.

9
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claim 11 U.S.C. 8 507(a)(1). Wile section 1322(a)(2) permts
priority clainms to be paid in deferred cash install nents, section
1326(b) (1) nodifies this general rule. 11 U S.C. 88 1322(a)(2) &
1326(b)(1). Attorneys’ fees nust be paid “[b]efore or at the
time of each paynent to creditors under the plan. . . .~

Courts interpreting section 1326(b)(1) are divided into
two canps. Sonme courts hold that section 1326(b) (1) does not
require attorneys’ fees to be paid in full before all other
clains. Instead, plan paynents may be apportioned between
attorneys’ fees and other adm nistrative expenses and secured and
unsecured cl ains, provided that paynent of the adm nistrative
expenses commences “no |ater than the first paynent to other

creditors. . . .” In re Parker, 15 B.R 980 (Bankr. E.D. Tenn

1981), affirmed, 21 B.R 692 (E.D. Tenn. 1982). See also Inre

Lani gan, 101 B.R 530 (Bankr. N.D. Ill. 1989).
O her courts interpret section 1326(b)(1) to require
paynment in full of all adm nistrative expenses before any cl ains

are paid through the plan. 1In re Tenney, 63 B.R 110, 111

(Bankr. WD. Ckla. 1986); Shorb v. Bishop (In re Shorb), 101 B.R

185, 186-87 (B.A. P. 9" Cir. 1989); In re Hallmark, 225 B.R 192,

194 (Bankr. C.D. Cal. 1998).

While this court is constrained by Shorb to follow the
latter line of cases, this does not nean that the chapter 13 fee
gui del i nes contravene the requirenents of section 1326(b)(1).
Compliance with the chapter 13 fee guidelines is voluntary. |If
an attorney is willing, pursuant to the chapter 13 fee

gui delines, to accept a flat fee, file the Rights and

10
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Responsibilities agreenent, limt any pre-petition retainer, and
accept paynent in deferred installnments nmade concurrently with
paynments to other creditors, the attorney’s fee wll be, absent
obj ecti on, approved when the plan is confirned. This is
consistent with Shorb which recogni zed that attorneys may wai ve
their right to paynent in full prior to other clains. |Inre
Shorb, 101 B.R at 187.

Al so, the fee approved pursuant to the chapter 13 fee
gui del i nes represents conpensation for past and future services.
Requiring the fee to be paid in installments over a brief period
at the beginning of the case is not unreasonable or unfair
considering that a portion of the fee is for work yet to be
per f or med.

Nonet hel ess, if the attorney and the debtor wish to
contract for a fee arrangenent other than a flat fee, for a
hi gher flat fee or retainer than permtted by the guidelines, or
for paynment in full prior to other clains, they are free to do
so. But, a fee application nust be filed, served, and approved
by the court before the attorney draws upon a pre-petition
retainer for post-petition work, and before the debtor or the
trustee pays anything to the attorney after the filing of the
petition. Such an application will be considered apart fromthe
pl an confirmati on process.

There may be a price to pay when an attorney denands
paynment of fees prior to paynent of other creditors. As noted in
Judge Jones’ dissenting opinion in Shorb, the debtor may pay that
price:

11
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[ T]he nmajority’s decision here neans that the
court will have to lift the stay on secured debts in
many cases. For exanple, assune an autonobile |oan
wi t h out st andi ng bal ance of $10, 000 and vehicl e val ue
of $5,000. The plan will typically reduce the debt to
t he $5, 000 val ue and pay the $5,000 with interest over
the termof the plan. Were attorney fees nmust be paid
first, it may nean that no paynents to the secured
creditor will be nmade for a substantial period of tine.
A $5, 000 used vehicle m ght decrease in value by
anot her $1,000 to $1,500 in one year’s tine. Together
with accrual of interest on the $5,000 obligation, that
will nmean that the secured creditor wll become further
unsecured by depreciation of his collateral and by the
accrual of interest on his $5, 000 debt. Consequently,
the court would be obligated to deny confirmation of
such plan or to |ift the stay with respect to the
aut onobi | e.

In re Shorb, 101 B.R at 187. Therefore, before an attorney asks
the court to approve paynent of fees to the exclusion of other
clains, he or she should give careful consideration to the
inplications of that request on the debtor’s reorgani zation.
4
Counsel 's application for approval of $1,500.00 in fees
will be denied. It is neither fish nor fowWl — it conplies with
neither the chapter 13 fee guidelines nor with Rule 2016(a) and
t he general fee guidelines.
a
| f counsel wi shed to have his fees approved pursuant to
the chapter 13 fee guidelines, no fee application was necessary.
The court is unable to ignore the application and assunme counsel
meant to have his fees approved pursuant to those guidelines for
two reasons.
First, the debtor and counsel have not signed and filed

the Rights and Responsibilities agreenent. This agreenent is a

12
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prerequi site to approval of fees pursuant to the chapter 13 fee
guidelines. Wthout it, the court, the debtor, the trustee, and
creditors have no assurance that counsel has agreed to provide
the services described in it.

Second, because use of the chapter 13 fee guidelines
wai ves counsel’s right under section 1326(b)(1) to receive
paynment of approved fees prior to all other creditors, the court
w Il not presune he intended to use the guidelines to obtain
approval of his fees. Hi's election to proceed under the chapter
13 fee guidelines nust be stated in witing.?®

b

Counsel’s application is also seriously deficient if he
IS requesting approval of his fees pursuant to Rule 2016(a) and
the general fee guidelines. For exanple, it does not attach
cont enporaneous tinme records item zing the services rendered nor
does it state the time expended and counsel’s hourly rate.

If the application is requesting a flat fee of
$1,500.00 for all services, past and future, rendered in
connection with the case, the application is again deficient and
rai ses nore questions than it answers. Wat work has counsel
agreed to perforn? 1|s any unpaid balance still owed if the case
is dismssed before the fee is paid in full? Does he have the
right to request additional conpensation under any circunstances?
Wt hout such information, the court cannot determine if a

$1,500.00 flat fee is reasonabl e.

o This witten election is contained in the Rights and

Responsi bilities agreenent.
13
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Finally, the application was not served on the trustee,
creditors, and the United States Trustee as required by Rul es
2002(a)(6), 2002(k), and 9034. The court cannot approve a fee
application without notice to these parties in interest.

B

The debtor has al so presented his proposed plan to the
court for confirmation in a rather unorthodox manner. First, his
application requested the plan be confirnmed before it was filed.
Second, creditors have not yet been advised of the comrencenent
of this case. Third, there is no proof of service in the court’s
file indicating that the plan has been served on the trustee and
creditors. Fourth, the first neeting of creditors has yet to be
schedul ed. Thus, the creditors have not been advised of the
pendency of this case, they have not been given the proposed
pl an, and neither the trustee nor the creditors have had an
opportunity to question the debtor at the first neeting of
creditors.

C

Due process aside, there are other good reasons to deny
confirmation of the proposed plan.

To pronote uniformty and adm ni strative conveni ence,
the general order requires use of a formchapter 13 plan. See
General Order 97-02, § 2. This formplan requires the debtor or
the debtor’s attorney to fill in information such as the plan’s
term the nonthly plan paynent, and the dividend to be paid to
hol ders of general unsecured clainms. On these points, the form

pl an provi des:

14
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. . . Debtor shall pay to Trustee the sumof $

each nonth for months or, if the foregoing is left
bl ank, the paynments specified on Attachnment B. The
pl an paynents shall be all of Debtor’s projected

di sposabl e i ncone and shall continue for not |ess than
36 nonths. Unless the allowed unsecured clains are
paid in full, the plan shall not term nate earlier than
the stated plan termor 36 nonths, whichever is |onger.
The termof this plan will not exceed 60 nonths.

Class 7. General unsecured clainms. GCeneral unsecured
claims . . . wll be paid no I ess than % of their
claimafter paynent of all other clains.

In this case, the debtor used the formplan. He
inserted “$100. 00" as the nonthly plan paynent but failed to
insert a plan term Further, he did not insert a percentage,
whet her 0% 10% or any other percentage, in the blank specifying
t he di vidend payabl e to general unsecured creditors.

| f a debtor desires to nodify the standard provisions
of the formplan, he or she may include those nodifications on
Attachnent B to the plan. Any standard provision may be
nodi fied. Here, the debtor neither proposed nodifications to the
standard provisions nor specified the length of the plan and the
di vi dend payabl e to unsecured creditors on Attachnent B.

In the absence of basic plan provisions, such as the

I ength of the plan and the anmount to be paid on account of

general unsecured clains, confirmation is inpossible.

For exanple, if the length of the plan is |onger than
60 nonths, the plan does not conply with section 1322(d) which
prohibits plan terns in excess of 60 nonths. 11 U S. C 8§

1322(d). If the plan termis less than 36 nonths, the plan may

15
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be obj ectionabl e under section 1325(b) which requires, in the
absence of paynent in full of all clainms, a mninmmplan term of
36 nonths.® 11 U.S.C. 8§ 1325(b). |If the plan termis |onger
than 36 nonths but | ess than 60 nonths, the plan cannot be
confirmed because good cause nust be stated for a termin excess
of 36 nonths. 11 U S.C. 8§ 1322(d). No cause has been alleged or
proven.

Wt hout knowing the length of the plan, it is
i npossible to determne if the plan provides for paynent in ful
the priority clains as required by section 1322(a)(2). Also, if
t he debtor has non-exenpt assets, it cannot be determned if the
pl an paynments will be sufficient to satisfy the best-interests-
of-creditors test of section 1325(a)(4)."

The failure to specify the length of the plan and a
percent age divi dend payable to general unsecured creditors
strikes at the heart of the formplan' s provision for paynent of
general unsecured clains. |If, for exanple, a 36 nonth plan term
and a 10% dividend is inserted into the form plan, the general
unsecured creditors will receive no |less than 10% on account of
their clains. But if the filed general unsecured clains are |ess

than those schedul ed, the claimholders will receive nore than a

10 Section 1325(b) does not mandate a mi ninum plan | ength of 36
mont hs. However, if all claims will not be paid in full, if the trustee or
t he hol der of an unsecured claimobjects to confirmation, the plan cannot be
confirned.

n A review of the schedul es suggests the debtor has no non-exenpt
assets. However, one of his assets is a personal injury cause of action
This asset has not been |liquidated. Once the trustee and creditors have an
opportunity to exam ne the debtor at the first neeting of creditors, they may
determ ne that the debtor is likely to recover an anpbunt in excess of the
exenption cl ai med.
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10% di vidend. This is because the debtor is required to continue
maki ng pl an paynents for the entire length of the plan even if
the 10% di vidend i s exceeded.

Were the court to permt confirmation of a “base plan,”
that is, a plan that provided a stream of paynents for a stated
term of nonths and al so pai d general unsecured cl ai ns what ever
remai ned after paynent of adm nistrative expenses, secured
clains, and priority clains, two problens would foll ow *2

General unsecured creditors would have no clear idea at
confirmation of how much they would |ikely receive on account of
their clains. Nothing can be nore cal cul ated to di scourage the
participation of general unsecured creditors in a chapter 13 case
than telling themthey may have to wait years to receive an
unknown dividend after all other priority and secured clains are
paid in full.

Second, if no dividend is prom sed to general unsecured
creditors, determ ning whether the plan will pay then what they
woul d receive in a chapter 7 liquidation is problematic. 11
U S.C. 8§ 1325(a)(4).

If the base is mathenmatically cal cul ated and expressed

12 Bot h problens m ght disappear if the court delayed confirmation

until after expiration of the clains’ bar dates. Gven that proofs of claim
must be filed by nongovernnental creditors between 110 and 140 days after the
order for relief (see Fed.R Bankr.P. 2003(a) & 3002(c)), and that proofs of
claimmust be filed by governnental entities within 180 days of the order for
relief (see Fed.R Bankr.P. 3002(c)(1)), the courts of the Eastern District of
California confirmplans before the bar date expires. To wait until after the
clains’ bar dates would flout the Congressional directive that paynents in
accordance with the plan begin “as soon as practicable.” 11 U S.C. 8§
1326(a)(2). Also, delaying confirmation and paynents to creditors up to six
mont hs woul d i kely cause notions for relief fromstay by secured creditors to
nmushr oom
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as a specific dollar anmobunt to be shared on a pro rata basis by
general unsecured clains, conpliance wth section 1325(a)(4) is
easily determ ned. But, general unsecured creditors still wll
not know what they are likely to receive fromthe plan unless
they al so know the total anount of general unsecured cl ains.

And another problemis likely to crop up. If a debtor
agrees to pay, say, $5,000.00 on a pro rata basis to his general
unsecured creditors, that debtor has no incentive to chall enge
any objectionable clains filed by those creditors. Although
cl ai m obj ecti ons m ght pare down clains, the debtor wll
nonet hel ess pay $5, 000.00. Wy bother objecting to clainms?

Merely requiring the plan to specify a percentage
dividend is not a satisfactory resolution of these problens.
Suppose a debtor schedul es $100, 000. 00 i n general unsecured
clains and proposes a plan to pay a 10% di vi dend over 36 nonths
to the holders of those clains. |f only $50,000.00 of these
clainms are reduced to proofs of claim instead of paying a total
di vi dend of $10, 000.00, the debtor will conplete his or her plan
after paying just $5,000.00. Such a debtor would be entitled to
a di scharge even though he or she did not make paynents for the

full 36-nonth plan term

The form plan conbi nes the base and percentage pl ans
and avoi ds these probl ens.
. General unsecured creditors receive no |less than the
percent age dividend prom sed in the plan.

. Because this m ninmum di vidend is expressed as a
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percentage rather than a specific dollar anount to be
shared on a pro rata basis, the debtor has an incentive
to seek the disall owance of objectionable clains.

. Creditors know what to expect if a plan is confirned
and the dividend can be easily conpared to the dividend
paid in a hypothetical chapter 7 |iquidation.

. If clainms are | ess than scheduled, creditors filing
proofs of claimw Il receive nore than the m ni mum
percent age dividend and the debtor will not be
permtted to circunvent his or her prom se to pay
di sposabl e inconme to creditors for a specific nunber of

nmont hs. Keith M Lundin, Chapter 13 Bankruptcy § 4. 84,

p. 4-182 (2d ed. 1994) (“This outconme is inconsistent

wi th the disposable incone test in 8 1325(b).").

Judge Lundi n describes such a plan as a “base or
per cent age plan, whichever is greater.” After noting that base
pl ans and percentage plans are in disfavor in nost courts, his
treati se acknow edges that “the base or percentage plan,
whi chever is greater” has evolved and is now probably the
predom nate form of Chapter 13 plan.” 1d.

It has been argued that a “base or percentage plan,
whi chever is greater” penalizes a debtor who underestimates his
or her claims. |If clains are significantly greater than
schedul ed, the debtor nmay be unable to pay the m ni num percent age
dividend. This may necessitate a plan nodification.

If this is a penalty, it is not an unfair one. It is

i ncunbent upon a debtor to file accurate schedul es. Wen they
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are not accurate, the conclusions of the court and the parties in
interest about the plan’s feasibility and conpliance with
sections 1322 and 1325 may not be accurate. Under such
circunstances, revisiting these issues in the context of a notion
to nodify the plan is entirely appropriate.®®
I11. Conclusion

Therefore, confirmation of the plan will be denied at
this time. Parties in interest have not been given notice that
confirmation has been requested and they have had no opportunity
to investigate and file objections to the plan. Even if al
parties in interest had received sufficient notice of the plan
and opportunity to object to it, it cannot be confirmed because
it fails to specify the length of the plan and a percentage
dividend to be paid to unsecured creditors.

For the foregoing reasons, the applications for
approval of counsel’s fee and confirmation of the chapter 13 plan
are deni ed.

A separate order will be issued.

Dat ed:

13 In nost cases where clains are higher than expected, the probl em

can be resolved by sinply extending the plan a few nore nonths. Keith M
Lundi n, Chapter 13 Bankruptcy 8 4.84, p. 4-184 (2d ed. 1994). Also, the form
pl an provides a streanmlined procedure to nodify a confirmed plan. It
provi des:
The first post confirmation nodification sought by the Debtor, if
approved by the Trustee, will be confirmed without hearing if the
nodi fication will not delay paynent of a secured or priority claimby
nore than three nmonths fromthe ti me paynment woul d have been nmade under
the original plan, and will not reduce the original dividend, consistent
with 11 U S. C. 8§ 1325(a)(4), prom sed on Cass 7 general unsecured
clains by nmore than 5% (for example, from95%to 90%. Al other and
addi ti onal post confirmation nodifications shall be requested by notion
on 22 days notice to the Trustee and the hol ders of unpaid and al |l owed
secured, priority, and general unsecured clains.
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By the Court

M chael S. McManus
Uni ted States Bankruptcy Judge




