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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF CALI FORNI A

In Re ) GENERAL ORDER NO. 95-1

)

ADOPTI ON OF DI SPUTE RESOLUTI ON)

PROCEDURES FOR BANKRUPTCY )

CASES AND ADVERSARY )

PROCEEDI NGS, )
)
)

1.0 PRELI M NARY

The court recognizes that formal litigation of disputes in
bankruptcy cases and adversary proceedi ngs frequently inposes
significant econom c burdens on parties and often del ays
resol ution of those disputes. The procedures established by this
General Order are intended primarily to provide litigants with
the means to resolve their disputes nore quickly, at |ess cost,
and often without the stress and pressure of litigation.

The court also notes that the volune of cases, contested
matters and adversary proceedings filed in this district has
pl aced substantial burdens upon counsel, litigants and the court,
all of which contribute to the delay in the resolution of
di sputed matters. A court authorized di spute resol ution program
in which [itigants and counsel neet with a Resol ution Advocate,

of fers an opportunity to parties to settle |egal disputes
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pronmptly and | ess expensively, to their nutual satisfaction. By
this General Order the judges of the United States Bankruptcy
Court for the Eastern District of California adopt the Bankruptcy
Di spute Resol ution Program ("BDRP") for these purposes.

It is the court's intention that the BDRP shall operate in
such a way as to allow the participants to take advantage of and
utilize a wide variety of alternative dispute resolution nethods.
These net hods nmay include but are not |imted to: nediation,
negoti ation, early neutral evaluation and settl enent
facilitation. The specific nmethod or nethods enployed wll be
those that are appropriate and applicable as determ ned by the
Resol uti on Advocate and the parties, and will vary frommatter to
matter.

2.0 CASES ELIGBLE FOR I NCLUSION I N THE BDRP

2.1 Unless otherwi se ordered by the judge handling the
particular matter, all controversies arising in an adversary
proceedi ng, contested matter, or other dispute in a bankruptcy
case, Wil be eligible for referral to the BDRP except:

a. Enpl oyment and conpensati on of professionals;

b. Conmpensation of trustees and exam ners;

C. (bj ections to discharge under 11 U. S.C. 8727,
except where such objections are joined with di sputes over
di schargeability of debts under 11 U S.C. 8523; and

d. Matters involving contenpt or other types of
sancti ons.

3.0 PANEL OF RESCLUTI ON ADVOCATES

3.1 The court shall establish and maintain a panel of

qualified professionals (the "Panel") who have vol unteered and

2




© 00 N o o b~ w N Pk

N RN N N NN N NN R P R R R R R R R
0o N o o M WwWN B O O 0o N o o D W DN - O

have been chosen to serve as Resolution Advocates for the
possi bl e resolution of matters referred to the BDRP

3.2 Resolution Advocates shall serve as nenbers of the
Panel for a one year term

3.3 Applications to serve as a nenber of the Panel shall be
submtted to the BDRP Adm nistrator by the deadlines established
by the court each year, shall set forth the qualifications
descri bed bel ow, and should conformto the form attached as
Exhibit "A". Persons serving as Resol ution Advocates may apply
for reappointnment in succeedi ng years.

3.4 In order to qualify for service as a Resol ution
Advocat e, each attorney applicant shall certify to the court that
t he applicant:

a. | s, and has been, a nenber in good standing of the
bar of any state or of the District of Colunbia for at |east five
(5) years;

b. s a nenber in good standing of the federal courts
for the Eastern District of California;

C. Has devoted a mninmumof thirty percent (30% of
hi s/ her practice to bankruptcy |aw or debtor/creditor rights
during each of the five (5) years imedi ately precedi ng the
application; and

d. Is wlling to serve as a Resol ution Advocate for
t he next one year term of appointnment, and to undertake to
eval uate or nediate matters no nore often then once each quarter
of that year, subject only to unavailability due to conflicts,
personal or professional commtnents, or other matters which

woul d make such service inappropriate.

3
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3.5 Each non-attorney applicant shall submt a statenent of
prof essional qualifications, experience, training and other
i nformati on denonstrating, in the applicant's opinion, why the
appl i cant shoul d be appointed to the Panel. 1In addition, such
applicants shall also nake the sanme certification required of
attorney applicants as set forth in §3.4(d).

3.6 Each appointnent year the judges of the court wll
sel ect the Panel fromthe applications submtted, giving due
regard to alternative dispute resolution training and experience
and such matters as professional experience and |ocation so as to
make the Panel appropriately representative of the public being
served by the BDRP. Appointnents will be limted to keep the
Panel at an appropriate size and to ensure that the Panel is
conprised of individuals who have broadbased experience, superior
skills and qualifications froma variety of |egal specialties and
ot her prof essi ons.

3.7 The Resolution Advocates on the Panel will indicate to
the court the city or cities wwthin the district in which they
are willing to act or serve.

4.0 ADM NI STRATI ON CF THE BDRP

4.1 A judge of this court will be appointed by the Chief
Judge to serve as the BDRP Administrator. The BDRP Adm ni strator
wll be aided by a staff nmenber of the court, who will maintain
and coll ect applications, maintain the roster of the Panel, track
and conpile results of the BDRP, and handl e such ot her

adm ni strative duties as are necessary.
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5.0 ASSI GNVENT TO DI SPUTE RESOLUTI ON

5.1 A contested matter in a case, adversary proceedi ng, or
ot her dispute (hereinafter collectively referred to as "Matter"
or "Matters") may be assigned to the BDRP by order of the judge
at a status conference or other hearing, or if requested in
witing by the parties. Wile participation in the BDRP is

intended to be voluntary, any judge, acting sua sponte or on the

request of a party, may designate specific Matters for inclusion
in the program |If a Matter is to be assigned to the BDRP, the
parties wll be presented with the order assigning the Matter to
the BDRP, and with a current roster of the Panel. The parties
shall normally be given the opportunity to confer and designate a
mut ual |y accept abl e Resol uti on Advocate as well as an alternate
Resol ution Advocate. |If the parties cannot agree, or if the

j udge deens sel ection by the court to be appropriate and
necessary, the judge shall select a Resolution Advocate. Nothing
contained in this General Order is intended to preclude other
forms of dispute resolution with consent of the parties and
approval of the court.

5.2 The order assigning a Matter to the BDRP shall be in
the formattached as Exhibit "B". The original shall be docketed
and retained in the case or adversary proceeding file and copies
shall be mailed by the party so designated by the judge to the
assigned Resol ution Advocate, the alternate Resol ution Advocat e,
the BDRP Administrator's staff assistant and to all other parties
to the dispute. Assignnent to the BDRP shall not alter or affect

any tinme limts, deadlines, scheduling matters or orders in any




© 00 N o o b~ w N Pk

N RN N N NN N NN R P R R R R R R R
0o N o o M WwWN B O O 0o N o o D W DN - O

adversary proceedi ng, contested matter or other proceeding,
unl ess specifically ordered by the court.

5.3 No Resolution Advocate may serve in any Matter in
violation of the standards set forth in 28 U S.C. 8455. An
attorney Resol ution Advocate shall also pronptly determ ne al
conflicts or potential conflicts in the same manner as an
attorney woul d under the California Rules of Professional Conduct
if any party to the dispute were a client. A non-attorney
Resol uti on Advocate shall pronptly determne all conflicts or
potential conflicts in the same manner as under the applicable
rules pertaining to the Resolution Advocate's profession. |If the
Resol ution Advocate's firm has represented one or nore of the
parties, the Resolution Advocate shall pronptly discl ose that
circunstances to all parties in witing. A party who believes
that the assigned Resol ution Advocate has a conflict of interest
shall promptly bring the matter to the attention of the
Resol ution Advocate. |If the Resolution Advocate does not
wi thdraw fromthe assignnent, the matter shall be brought to the
attention of the court by the Resolution Advocate or any of the
parties.

6.0 DI SPUTE RESOLUTI ON PROCEDURES

6.1 Wthin seven (7) cal endar days of notification of
appoi ntment, the Resol ution Advocate shall: (a) give notice to
the parties of the tinme and place for the BDRP conference, which
conference shall comrence not later than thirty (30) cal endar
days follow ng the date of appointnent of the Resol ution
Advocat e, and which shall be held in a suitable neutral setting,

such as the office of the Resolution Advocate, at a | ocation
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convenient to the parties; or (b) if the Resolution Advocate is
not available to serve in the Matter, notify the parties, the
alternate Resol ution Advocate, and the BDRP Admi nistrator's staff
assistant of that unavailability. The alternate Resolution
Advocate shall thereafter serve as the Resol ution Advocate. Upon
witten stipulation between the Resol ution Advocate and the
parties, the BDRP conference may be continued for a period not to
exceed 30 days.

6.2 Unless nodified by the Resolution Advocate, no | ater
than fifteen (15) cal endar days after the date of the order
assigning the Matter to the BDRP, each party shall submt
directly to the Resolution Advocate, and shall serve on all other
parties, a witten BDRP statenent. Notw thstanding the
f oregoi ng, however, on the agreenent of the parties, each witten
BDRP St atenment shall be confidential, shall not be served on any
other party, and shall be submtted only to the Resol ution
Advocate, who shall keep it confidential. Such statenents shal
not exceed fifteen (15) pages (not counting exhibits and
attachnments). While such statements may include any information
that woul d be useful, they nust:

a. I dentify the person(s), in addition to counsel,
who will attend the session as representative of the party with
deci si on meki ng aut hority;

b. Describe briefly the substance of the dispute;

C. Address whether there are legal or factual issues
whose early resolution m ght appreciably reduce the scope of the

di spute or contribute significantly to settl enent;
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d. ldentify the discovery that could contribute nost
to equi pping the parties for meani ngful discussions;

e. Set forth the history of past settlenent
di scussions, including disclosure of prior and any presently
out st andi ng of fers and denmands;

f. Make an estimate of the cost and tine to be
expended for further discovery, pretrial notions, expert
w tnesses and trial; and

g. I ndi cate presently schedul ed dates for further
status conferences, pretrial conferences, trial or otherw se.

6.3 Parties may identify in the BDRP statenents persons
connected to a party opponent (including a representative of a
party opponent's insurance carrier) whose presence at the BDRP
conference would inprove substantially the prospects for making
t he session productive; the fact that a person has been so
identified, shall not, by itself, result in an order conpelling
that person to attend the BDRP conference.

6.4 Parties shall attach to their witten BDRP statenents
copi es of docunents out of which the dispute has arisen, e.g.,
contracts, or those whose availability would materially advance
t he purposes of the BDRP conference.

6.5 The witten BDRP statenments shall not be filed with the
court and the court shall not have access to them

6.6 Counsel for each party who is primarily responsible for
the Matter (or the party, where proceeding in pro se) shal
personal |y attend the BDRP conference and any adj ourned sessions
of that conference. Counsel for each party shall cone prepared

to discuss all liability issues, all damage issues, and the
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position of the party relative to settlenent, in detail and in
good faith

6.7 Al individual parties, and representatives wth
authority to negotiate and to settle the Matter on behal f of
parties other than individuals, shall personally attend the BDRP
conference unl ess excused by the Resolution Advocate for cause.

A party or lawer who is excused from appearing in person at the
BDRP conference may be required to participate by tel ephone.

6.8 WIIful failure to attend the BDRP conference and ot her
violations of this order shall be reported to the court by the
Resol uti on Advocate and may result in the inposition of sanctions
by the court.

6.9 Al witten and oral comunications made in connection
wi th or during any BDRP conference, including the BDRP statenent
referred to in paragraph 6.2, shall be subject to all the
protections afforded by Fed. R Evid. 408 and by Fed. R Bankr.

P. 7068.

No witten or oral communication nmade by any party,
attorney, Resolution Advocate or other participant in connection
with or during any BDRP conference may be disclosed to anyone not
involved in the Matter. Nor may such conmmuni cation be used in
any pending or future proceeding in this court to prove liability
for or invalidity of a claimor its amount. Such conmmruni cation
may be di scl osed, however, if all participants in the BDRP
i ncludi ng the Resolution Advocate, so agree. Notw thstanding the
foregoi ng, this paragraph 6.9 does not require the exclusion of

any evidence:
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a. O herwi se di scoverable nerely because it is
presented in the course of a BDRP conference; or

b. O fered for another purpose, such as proving bias
or prejudice of a wtness, negativing a contention of undue
del ay, or proving an effort to obstruct a crimnal investigation
or prosecution.

Not hing in this paragraph shall be construed to prevent
parties, counsel or Resolution Advocates fromresponding in
absolute confidentiality, to inquiries or surveys by persons
aut hori zed by this court to evaluate the BDRP. Nor shal
anything in this section be construed to prohibit parties from
entering into witten agreenents resolving sone or all of the
Matter or entering or filing procedural or factual stipulations
based on suggestions or agreenents made in connection with a BDRP
conf erence.

6. 10 The court will accommpdate parties who desire to place
any resolution of a Matter on the record during or follow ng the
BDRP conf erence.

6.11 If the Resolution Advocate nmakes any oral or witten
suggestions as to the advisability of a change in any party's
position with respect to settlenent, the attorney for that party
shal |l pronptly transmt that suggestion to the client.

6. 12 The Resol ution Advocate shall have no obligation to
make any witten coments or recommendations, but may, as a
matter of discretion, provide the attorneys for the parties with
a witten settlenent recommendati on nmenorandum No copy of any
such menorandum shall be filed with the clerk or nade avail abl e

in whole or in part, directly or indirectly, to the court.

10
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6. 13 The BDRP conference shall proceed informally. Rules of
evi dence shall not apply. There shall be no formal exam nation
or cross-exam nation of wtnesses. Were necessary, the
Resol uti on Advocate may conduct continued BDRP conferences after
the initial session. As appropriate, the Resol ution Advocate
may:

a. Permt each party (through counsel or otherw se)
to make an oral presentation of its position;

b. Hel p the parties identify areas of agreenent and,
where feasible, enter stipulations;

C. Assess the relative strengths and weaknesses of
the parties' contentions and evidence, and explain as carefully
as possible the reasoning of the Resolution Advocate that
supports these assessnents;

d. Assi st the parties, through separate consultation
or otherwise, in settling the dispute;

e. Estimate, where feasible, the likelihood of
liability and the dollar range of danmges;

f. Hel p the parties devise a plan for sharing the
i nportant information and/or conducting the key di scovery that
wll equip themas expeditiously as possible to participate in
meani ngful settl enment discussions or to posture the case for
di sposition by other neans; and

g. Det er mi ne whet her sone formof followup to the
conference would contribute to the case devel opnent process or to

settl enent.

11
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7.0 PROCEDURE UPON COVPLETI ON OF DI SPUTE RESOLUTI ON SESS| ON

7.1 Upon the conclusion of the BDRP conference, the
foll ow ng procedure shall be foll owed:

a. |f the parties have reached an agreenent regarding
the disposition of the Matter, the parties, with the advice of
Resol uti on Advocate, shall determ ne who shall prepare the
witing to dispose of the Matter, and they may continue the BDRP
conference to a date convenient to all parties and the Resol ution
Advocate if necessary. \Were required by provisions of the
Bankruptcy Code or other applicable |law, they shall pronptly
submt the fully executed stipulation to the court for approval.
Where court approval is not required, the witten agreenent
di sposing of the matter shall be enforceable pursuant to
applicable | aw.

b. The Resol ution Advocate shall file with the court
and serve on the parties and the BDRP Adm nistrator's staff
assistant, within ten (10) cal endar days, a certificate in the
formattached as Exhibit "C' show ng whet her there has been
conpliance wth the BDRP conference requirenents of this General
O der, and whether or not a settlenent has been reached.

Regardl ess of the outcone of the BDRP conference, the Resol ution
Advocate will not provide the court with any details of the
subst ance of the conference; and

C. In order to assist the BDRP Adm nistrator in
conpiling useful data to evaluate the BDRP, and to aid the court
in assessing the efforts of the nenbers of the Panel, the
Resol uti on Advocate shall provide the BDRP Adm nistrator's staff

assistant with an estimate of the nunber of hours spent in the

12
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BDRP conference and otherwise on the matter, which report shall
be in the form attached as Exhibit "D".
7.2 The Resolution Advocate will serve on a pro bono basis

and shall not require compensation or reimbursement of expenses.

8.0 IMPLEMENTATION

The BDRP shall become effective, and the term of the
Resolution Advocates will commence May 1, 1995. The BDRP shall
be available for all bankruptcy cases and related Matters filed

or pending on or after that date.

Dated: March 1, 1995

\ / )
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APPLI CATI ON
UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF CALI FORNI A
BANKRUPTCY DI SPUTE RESOLUTI ON PROGRAM PANEL

Nane:

O fice Address:

Gty State Zi p

O fice Phone: Ofice Fax:

ATTORNEY APPLI CANTS:

Dat es of Adm ssi on:

California Bar: (State Bar No. )
Eastern District of California:
O her Bars:

Li st three bankruptcy matters in which you have either:

a. Served as the principal attorney of record (wthout regard to
the party represented) from comencenent to conclusion, or
date of this application, whichever is earlier; or

b. Served as attorney of record for a party-in-interest in an
adversary proceeding or contested matter from comrencenent
t hrough conpletion (i.e., judgnent, order or stipulation).
Case Title Case Nunber Dat es Representati on

1.

2.

3.

OTHER APPLI CANTS:

Li st any professional organization of which you are a nenber, and
the I ength of your nenbership.



Li st any professional |icenses you hold. Dates of adm ssion.

Li st any bankruptcy experience reflecting the requirenent that
thirty percent (30% of your practice is devoted to bankruptcy | aw
or debtor/creditor rights during each of the five (5) years
imedi ately preceeding this application your resune nay be
at t ached.

FOR ALL APPL| CANTS:

List any alternative dispute resolution training, which has
qualified for continuing professional education credit or has been
approved by a court of conpetent jurisdiction, that you have
conpl et ed.

List any state of federal alternative dispute resolution prograns
in which you have participated and in what capacity.

Li st other relevant experience, skills, or other information you
woul d |'i ke considered in connection with this application:

Cties in which you are willing and avail able to conduct resol ution
conf erences:

Reddi ng Bakersfield
Fresno Sacranment o
Modest o G her (Pl ease specify)

| hereby certify that | neet the qualifications set forth in
Section 3.4 of General Oder No. 95-1, for nenbership to the

Bankruptcy D spute Resolution Program Panel. | ama nenber in good
standing in the state and federal bar(s) |isted above and that the
foregoing is true and correct. | consent to disclosure of

information contained in this application to parties and their
representatives whose matters have been referred to the BDRP and to
court personnel.

Dat ed:

Si gnat ure
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

In re: ) Case No.
)
)
Debtor, )
)
)
)
)
Plaintiff, )
) Adversary No.
)
vs. )
)
Defendant. )
)
ORDER APPOINTING RESOLUTION ADVOCATE AND ASSIGNMENT
TO THE BANKRUPTCY DISPUTE RESOLUTION PROGRAM
This is

(adversary proceeding) (name of dispute in main case)
hereby assigned to the Bankruptcy Dispute Resolution Program of
this district, and the following are appointed as Resolution

Advocate and Alternate Resolution Advocate:

Resolution Advocate: Alternate:

Name Name

Address Address

City, State, Zip City, State, Zip
Telephone Telephone

The matter concerns:
( ) Dischargeability ( ) Objection to Claim () Lien Avoidance

() Other:

EDC 6-610 (General Order 95-1 -- Exhibit B) (New 5/95) (Page 1 of 2)
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Special Instruction from the Court:

The attorneys for the parties are:

Attorney for : Attorney for :
Name ' Name

Address Address

City, State, Zip City, State, Zip

Telephone Telephone

The parties are to comply with the provisions of General Order

No. 95-1.

ORDER

IT IS 80 ORDERED and counsel for

shall mail a copy of this order toc the assigned Resclution
Advocate, the Alternate Resolution Advocate, and all parties to the
dispute and file a proof of such service within five (5) days from

the date of this order.

Dated:

Judge, U.S. Bankruptcy Court

EDC 6-610 (General Order 95-1 ~- Exhibit B) (New 5/95) (Page 2 of 2)
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Inre: ) Case No.
)
Debtor, ) Adversary No.
)
)
)
- )
Paintiff )
)
VS. )
)
)
Defendant. )
)
CERTIFICATE RE: BDRP CONFERENCE
1. | hereby certify that pursuant to an order of assignment by this Court to the
Bankruptcy Dispute Resolution Program dated , aBDRP Conference was __/was
not__ held.
(If Applicable)
Date:
Continued Dated:
2. A settlement of this matter was___/was not ___ reached.
Dated:

Resolution Advocate

(Type or Print Name)

EDC3-078 (General Order 95-1 -- Exhibit C) (New 5/95)




UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF CALI FORNI A

In re: ) Case No

)
)
Debt or, )
)
)
)
o )
Plaintiff, )

) Adversary No.
)
VS. )
)
Def endant . )
)

REPORT OF BDRP CONFERENCE

I, . Resol ution

Advocate for the Bankruptcy D spute Resolution Program (BDRP),

st at e:

1.

A BDRP conference was held on

at (attach

attendance forn(s)).

Cont i nued Dat e: at

(I'f applicable)
The Rul es governing the conference were wer e not

conplied with. If not, how?

A settlenent of this matter was was not r eached.

If a settlenent/resol uti on was reached,

(plaintiff/defendant/other) prepared the witten stipulation

for settl enent.



5. Prior to the preparation of a final witten agreenent, the
parties choose to put the agreenent on the court record.
Yes No

6. | spent hours in preparing for and scheduling the
conf erence(s).

7. | spent __ hours attending the conference(s).

8. The di spute resolution procedure utilized was: (Check as many
as applicable. If nore than one is applicable, give the
appropriate percentage of tine spent on each.)

Early Neutral Eval uation
Settl enment Negotiation
Medi ati on

9. Comrent s/ Suggest i ons:

Dat ed:

Resol uti on Advocat e

(Type or Print Name)

EDC 3-718 (General Order 95-1 -- Exhibit D) (New 5/95) (Page 2 of 4)



BDRP SESSI ON ATTENDANCE FORM

Case Nane:

Case No.:

Adversary Proceedi ng Nane:

Adversary Proceedi ng No.:

Dat e of Sessi on:

Resol uti on Advocat e:

| nstructions: Pl ease have all attorneys and client
representatives who attend the conference(s) provide the foll ow ng
i nformation. The purpose of this information is to facilitate
survey research of the value of the BDRP.

ATTORNEYS
Nane: Nane:
Fi rm Nane: Fi r m Nane:
Addr ess: Addr ess:
Phone: ( ) Phone: ( )
Attorney for: Attorney for:
Name Name
Fi rm Nane: Fi r m Nane:
Addr ess: Addr ess:
Phone: ( ) Phone: ( )
Attorney for: Attorney for:

EDC 3-718 (General Order 95-1 -- Exhibit D) (New 5/95) (Page 3 of 4)



Nane:

Title:

Organi zat i on:

CLI ENT REPRESENTATI VES

Nane:

Title:

Organi zati on:

Addr ess:

Addr ess:

Phone: _( )

Party Representing:

Nane:

Title:

Organi zat i on:

Addr ess:

Phone: _( )

Party Representing:

Nane:

Title:

Organi zati on:

Addr ess:

Phone: _( )

Party Representi ng:

EDC 3-718 (General Order 95-1 --

Phone: _( )

Party Representing:

Exhi bit D) (New 5/95) (Page 4 of 4)




