UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sarqis
Bankruptcy Judge
Modesto, California

December 18, 2014 at 10:00 a.m.

12-90414-E-7  YESENIA RAMIREZ MOTION FOR RELIEF FROM

JFL-1 Pro Se AUTOMATIC STAY
11-13-14 [39]

FEDERAL NATIONAL MORTGAGE

ASSOCIATION VS.

Tentative Ruling: The Motion for Relief From the Automatic Stay has been set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The
failure of the respondent and other parties iIn interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii1) 1is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).

Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other 1Issues as are necessary and appropriate to the court’s
resolution of the matter.

Below is the court®s tentative ruling.

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Chapter 7 Trustee, and
Office of the United States Trustee on November 13, 2014. By the court’s
calculation, 35 days” notice was provided. 28 days” notice iIs required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(F)(1)(i1) 1is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). The
defaults of the non-responding parties are entered.

The Motion for Relief From the Automatic Stay is denied without
prejudice.

Federal National Mortgage Association c/o Seterus, Inc., its successors
and assigns (“Movant™) seeks relief from the automatic stay with respect to the
real property commonly known as 631 Hillstock Court, Patterson, California (the
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“Property”). Movant has provided the Declaration of Rose Ngi to introduce
evidence to authenticate the documents upon which it bases the claim and the
obligation secured by the Property.

The Motion states the following grounds with particularity pursuant to
Federal Rule of Bankruptcy Procedure 9013, upon which the request for relief
is based:

Al Movant will and hereby does move pursuant to 11 U.S.C. 8§ 362(d) and
Rule 4001 of the Federal Rules of Bankruptcy Procedure for an order
terminating the automatic stay of 11 U.S.C. 8§ 362(a) as to Movant
and the Property authorizing Movant to proceed with foreclosure.

B. The Motion is based on this Motion for Relief from the Automatic
Stay, Memorandum of Points and Authorities in Support of Motion for
Relief from the Automatic Stay, Declaration in Support of Motion for
Relief from Automatic Stay, Exhibits in Support of Motion for Relief
from Automatic Stay and Relief from Stay Summary Sheet filed
concurrently herewith, all other pleadings and papers on Tile
herein, and upon such oral and documentary evidence as may be
presented by the parties at the hearing.

The Motion does not comply with the requirements of Federal Rule of
Bankruptcy Procedure 9013 because it does not state with particularity the
grounds upon which the requested relief is based. The motion merely states
that 1t 1ncorporates accompanying pleadings without providing any TfTactual
grounds for the relief sought. This is not sufficient.

Consistent with this court’s repeated interpretation of Federal Rule of
Bankruptcy Procedure 9013, the bankruptcy court in In re Weatherford, 434 B.R.
644 (N.D. Ala. 2010), applied the general pleading requirements enunciated by
the United States Supreme Court in Bell Atl. Corp. v. Twombly, 550 U.S. 544
(2007), to the pleading with particularity requirement of Bankruptcy Rule 9013.
The Twombly pleading standards were restated by the Supreme Court in Ashcroft
v. Igbal, 556 U.S. 662 (2009), to apply to all civil actions in considering
whether a plaintiff had met the minimum basic pleading requirements in federal
court.

In discussing the minimum pleading requirement for a complaint (which only
requires a “short and plain statement of the claim showing that the pleader is
entitled to relief,” Fed. R. Civ. P. 7(a)(2), the Supreme Court reaffirmed that
more than ‘“an unadorned, the-defendant-unlawfully-harmed-me accusation” is
required. Igbal, 556 U.S. at 678-679. Further, a pleading which offers mere
“labels and conclusions” of a “formulaic recitations of the elements of a cause

of action” are insufficient. Id. A complaint must contain sufficient factual
matter, if accepted as true, “to state a claim to relief that is plausible on
its face.” |Id. It need not be probable that the plaintiff (or movant) will

prevail, but there are sufficient grounds that a plausible claim has been pled.

Federal Rule of Bankruptcy Procedure 9013 incorporates the state-with-
particularity requirement of Federal Rule of Civil Procedure 7(b), which is
also incorporated into adversary proceedings by Federal Rule of Bankruptcy
Procedure 7007. Interestingly, iIn adopting the Federal Rules and Civil
Procedure and Bankruptcy Procedure, the Supreme Court stated a stricter, state-
with-particularity-the-grounds-upon-which-the-relief-is-based standard for
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motions rather than the “short and plain statement” standard for a complaint.

Law-and-motion practice 1iIn bankruptcy court demonstrates why such
particularity 1is vrequired 1in motions. Many of the substantive legal
proceedings are conducted in the bankruptcy court through the law-and-motion
process. These include, sales of real and personal property, valuation of a
creditor’s secured claim, determination of a debtor’s exemptions, confirmation
of a plan, objection to a claim (which is a contested matter similar to a
motion), abandonment of property from the estate, relief from stay (such as in
this case to allow a creditor to remove a significant asset from the bankruptcy
estate), motions to avoid liens, objections to plans in Chapter 13 cases (akin
to a motion), use of cash collateral, and secured and unsecured borrowing.

The court in Weatherford considered the impact on the other parties in the
bankruptcy case and the court, holding,

The Court cannot adequately prepare for the docket when a motion
simply states conclusions with no supporting factual allegations.
The respondents to such motions cannot adequately prepare for the
hearing when there are no factual allegations supporting the relief
sought. Bankruptcy is a national practice and creditors sometimes
do not have the time or economic incentive to be represented at each
and every docket to defend against entirely deficient pleadings.
Likewise, debtors should not have to defend against Tacially
baseless or conclusory claims.

Weatherford, 434 B.R. at 649-650; see also In re White, 409 B.R. 491, 494
(Bankr. N.D. I111. 2009) (A proper motion for relief must contain Tactual
allegations concerning the requirement elements. Conclusory allegations or a
mechanical recitation of the elements will not suffice. The motion must plead
the essential facts which will be proved at the hearing).

The courts of appeals agree. The Tenth Circuit Court of Appeals rejected
an objection filed by a party to the form of a proposed order as being a
motion. St Paul Fire & Marine Ins. Co. v. Continental Casualty Co., 684 F.2d
691, 693 (10th Cir. 1982). The Seventh Circuit Court of Appeals refused to
allow a party to use a memorandum to fulfill the particularity of pleading
requirement in a motion, stating:

Rule 7(b)(1) of the Federal Rules of Civil Procedure provides that
all applications to the court for orders shall be by motion, which
unless made during a hearing or trial, “shall be made in writing,
[and] shall state with particularity the grounds therefor, and shall
set forth the relief or order sought.” (Emphasis added). The
standard for “particularity” has been determined to mean ‘“reasonable
specification.” 2-A Moore"s Federal Practice, para. 7.05, at 1543
(3d ed. 1975).

Martinez v. Trainor, 556 F.2d 818, 819-820 (7th Cir. 1977).

Not pleading with particularity the grounds in the motion can be used as
a tool to abuse the other parties to the proceeding, hiding from those parties
the grounds upon which the motion is based in densely drafted points and
authorities — buried between extensive citations, quotations, legal arguments
and factual arguments. Noncompliance with Bankruptcy Rule 9013 may be a

December 18, 2014 at 10:00 a.m.
- Page 3 of 28 -



further abusive practice iIn an attempt to circumvent the provisions of
Bankruptcy Rule 9011 to try and float baseless contentions in an effort to
mislead the other parties and the court. By hiding the possible grounds in the
citations, quotations, legal arguments, and factual arguments, a movant bent
on mischief could contend that what the court and other parties took to be
claims or factual contentions in the points and authorities were “mere academic
postulations” not intended to be representations to the court concerning the
actual claims and contentions in the specific motion or an assertion that
evidentiary support exists for such “postulations.”

Due to the failure of the Movant to state with particularity the grounds
for relief as required by Fed. R. Bankr. P. 9013, the Motion is denied without
prejudice,

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by
Federal National Mortgage Association c/o Seterus, Inc., 1its
successors and assigns (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT 1S ORDERED that the Motion is denied without prejudice.
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12-93234-E-7  TOMMY/TENICIA WILLIAMS MOTION FOR RELIEF FROM
BHT-1 Gregory J. Smith AUTOMATIC STAY

11-10-14 [79]
VENTURES TRUST 2013-1-NH VS.

Final Ruling: No appearance at the December 18, 2014 hearing is required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorneys, Chapter 7
Trustee, and Office of the United States Trustee on November 10, 2014. By the
court’s calculation, 38 days” notice was provided. 28 days” notice is
required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(F)(1). The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(PH) (D) (i1) 1is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing iIs unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore, the
defaults of the non-responding parties are entered. Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument. The court will issue its ruling from the parties’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

Ventures Trust 2013-1-NH (“Movant”) seeks relief from the automatic stay
with respect to the real property commonly known as 2620 El Carro Drive,
Modesto, California (the “Property”). Movant has provided the Declaration of
Justin Wenk to introduce evidence to authenticate the documents upon which it
bases the claim and the obligation secured by the Property.

The Wenk Declaration states that there are 23 post-petition defaults in
the payments on the obligation secured by the Property, with a total of
$22,340.16 in post-petition payments past due. The Declaration also provides
evidence that there are 1 pre-petition payments in default, with a pre-petition
arrearage of $976.14.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$149,079.75 by Movant’s Deed of Trust, as stated in the Wenk Declaration and
Schedule D filed by Tommy L. Williams, Jr. and Tenicia N. Williams (“Debtor’).
The value of the Property is determined to be $83,650.00, as stated in
Schedules A and D filed by Debtor.
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The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent iIn carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure. |In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986); In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. 8§ 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

Once a movant under 11 U.S.C. 8§ 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue iIs necessary to an effective reorganization.
United Savings Ass™n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. & 362(9)(2).- Based upon the evidence
submitted, the court determines that there is no equity iIn the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the property iIs per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

Debtor was granted a discharge in this case on November 13, 2014.
Granting of a discharge to an individual in a Chapter 7 case terminates the
automatic stay as to that debtor by operation of law, replacing it with the
discharge injunction. See 11 U.S.C. 8§ 362(c)(2)(C). There being no automatic
stay, the motion is denied as moot as to Debtor. The Motion is granted as to
the Estate.

The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

Movant has not pleaded adequate facts and presented sufficient evidence
to support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief iIs not granted. (Other than
requesting the wavier in the prayer, the Motion makes no reference to such
relief or what grounds, if any, in the Motion are relied upon by Movant.)

No other or additional relief iIs granted by the court.

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Ventures
Trust 2013-1-NH (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT 1S ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are immediately vacated to allow Ventures Trust 2013-1-NH,
its agents, representatives, and successors, and trustee under the
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trust deed, and any other beneficiary or trustee, and their
respective agents and successors under any trust deed which 1is
recorded against the property to secure an obligation to exercise
any and all rights arising under the promissory note, trust deed,
and applicable nonbankruptcy law to conduct a nonjudicial
foreclosure sale and for the purchaser at any such sale obtain
possession of the real property commonly known as 2620 EI Carro Dr,
Modesto, California.

IT IS FURTHER ORDERED that to the extent the Motion seeks
relief from the automatic stay as to Tommy and Tenicia Williams
(“Debtor’), the discharge having been entered in case, the Motion is
denied as moot pursuant to 11 U.S.C. § 362(c)(2)(C).

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived for cause shown by Movant.]

No other or additional relief is granted.
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14-91238-E-7  RONALD/DIANA ORTEGA MOTION FOR RELIEF FROM

JHW-1 David Foyil AUTOMATIC STAY
11-14-14 [13]

TD AUTO FINANCE, LLC VS.

Final Ruling: No appearance at the December 18, 2014 hearing is required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, and Office of the United States Trustee on November 14, 2014. By the
court’s calculation, 34 days” notice was provided. 28 days’ notice is
required.

The Motion for Relief From the Automatic Stay has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(F) (1) (ii) 1is considered to be the equivalent of a statement of
nonopposition. CFf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore, the
defaults of the non-responding parties are entered. Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument. The court will issue its ruling from the parties”’
pleadings.

The Motion for Relief From the Automatic Stay is granted.

Ronald Lee Ortega and Diana Fraulein Ortega (“Debtor’) commenced this
bankruptcy case on September 6, 2014. TD Auto Finance LLC (“Movant’) seeks
relief from the automatic stay with respect to an asset identified as a 2014
Dodge Journey, VIN ending in 0287 (the “Vehicle”). The moving party has
provided the Declaration of Alie Pickard to introduce evidence to authenticate
the documents upon which it bases the claim and the obligation owed by the
Debtor.

The Pikard Declaration provides testimony that Debtor has not made 3
post-petition payments, with a total of $1.615.68 in post-petition payments
past due. The Declaration also provides evidence that there are 1 pre-petition
payments in default, with a pre-petition arrearage of $538.56.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$34,055.71, as stated in the Pickard Declaration, while the value of the
Vehicle is determined to be $26,700.00, as stated in Schedules B and D filed
by Debtor.

December 18, 2014 at 10:00 a.m.
- Page 8 of 28 -



RULING

The court maintains the right to grant relief from stay for cause when
a debtor has not been diligent iIn carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
means to delay payment or foreclosure. In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986); In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court
determines that cause exists for terminating the automatic stay since the
debtor and the estate have not made post-petition payments. 11 U.S.C.
8§ 362(d)(1); In re Ellis, 60 B.R. 432 (B-A.P. 9th Cir. 1985).]

Once a movant under 11 U.S.C. 8 362(d)(2) establishes that a debtor or
estate has no equity, It is the burden of the debtor or trustee to establish
that the collateral at issue is necessary to an effective reorganization.
United Savings Ass™"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. § 362(9)(2). Based upon the evidence
submitted, the court determines that there is no equity in the Vehicle for
either the Debtor or the Estate. 11 U.S.C. 8§ 362(d)(2). This being a Chapter
7 case, the Vehicle is per se not necessary for an effective reorganization.
See In re Preuss, 15 B_.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic
stay to allow TD Auto Finance LLC, and its agents, representatives and
successors, and all other creditors having lien rights against the Vehicle, to
repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy
law and their contractual rights, and for any purchaser, or successor to a
purchaser, to obtain possession of the asset.

Due to Debtor’s indication of surrendering the Vehicle on Schedule C,
Movant has pleaded adequate facts and presented sufficient evidence to support
the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by TD
Auto Finance LLC (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents,
representatives, and successors, and all other creditors
having lien rights against the Vehicle, under its security
agreement, loan documents granting it a lien In the asset
identified as a 2014 Dodge Journey, VIN ending in 0287
(“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the
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sale of the Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of
Bankruptcy Procedure, is waived for cause.

No other or additional relief is granted.

14-91454-E-11 THE CIVIC PLAZA, LLC MOTION FOR RELIEF FROM
MMW-2 C. Anthony Hughes AUTOMATIC STAY

11-20-14 [56]
WESTAMERICA BANK VS.

Tentative Ruling: The Motion for Relief From the Automatic Stay has been set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(F)(1)(ii) is considered to be the equivalent of a
statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).

Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other 1issues as are necessary and appropriate to the court’s
resolution of the matter.

Below is the court"s tentative ruling.

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on November 20, 2014. By the court’s
calculation, 28 days’ notice was provided. 28 days” notice 1is required.
However, the Certificate of Service failed to attach the list of parties
served. Without the attachment, the court cannot determine if necessary parties
were properly served.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(F) (1) (ii) 1is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). The
defaults of the non-responding parties are entered.
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The Motion for Relief From the Automatic Stay is denied without
prejudice.

Westamerica Bank (“Movant”) seeks relief from the automatic stay with
respect to the real property commonly known as 1727 N Street, Merced,
California (the “Property”). Movant has provided the Declaration of Danny
Shappy to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation secured by the Property.

FAILURE TO ATTACH SERVICE LIST

However, the Movant failed to attach a list of parties who were served the
instant Motion. Without a list of parties served, the court cannot determine
if all necessary parties were properly served. Therefore, the Motion is denied
without prejudice.

Fed. R. Bankr. P. 9013

The Motion states the following grounds with particularity pursuant to
Federal Rule of Bankruptcy Procedure 9013, upon which the request for relief
is based:

A Movant desires relief in order to pursue its state law remedies,
including, but not limited to, foreclosure of its deeds of trust on
the Property. Movant also requests a waiver of Fed. R. Bankr.
P. 4001(a)(3). This motion is also brought pursuant to Fed. R.
Bankr. P. 9013 and 9014.

B. The motion will be based on this Motion, the Notice of Motion, the
Declaration of Danny Shappy, the Declaration of Scott E. Rurik, MAI,
the Brief in Support, the Relief from Stay Information sheet, on all
of the records and documents filed in the above-entitled matter, and
such other oral and documentary evidence as may be presented at the
hearing on the Motion.

C. As grounds for their Motion, Movant alleges that cause exists for
relief from the automatic stay as Movant is not adequately protected
and the case was TfTiled in bad faith. In addition, Debtor has no
equity in the Property, and the Property is not necessary for an
effective reorganization. Lastly, Movant is entitled to relief as
the filing of the petition was part of a scheme to hinder, delay or
defraud creditors that involved the transfer of ownership of the
subject Property without the consent of Movant, the secured
creditors.

D. The bases for the motion are more Tully explained in the
accompanying brief in support and Declaration of Danny Shappy.-

The Motion does not comply with the requirements of Federal Rule of
Bankruptcy Procedure 9013 because it does not state with particularity the
grounds upon which the requested relief is based. The motion merely states
that the court should go mining through all of the supplemental Ffilings to
discern the individual grounds for the relief sought. This is not sufficient.
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The court, upon reviewing the Movant’s filings, sees that among the Points
and Authorities and the Declarations are the specific and particularized
grounds that may justify relief under 8 362. The Brief in Support of Motion for
Relief from Automatic Stay alleges information as to why under 11 U.S.C.
§ 362(d)(1), (@), and (d)(@) the Movant is entitled to relief. The
allegations of previous bankruptcies that have dealt with the Property, the
valuation question of the Property, the lack of equity of the Property, and the
potential bad faith nature of the instant case are spread out between the Brief
and the Declarations. However, these grounds for relief are not stated in the
Motion.

The Motion merely points the court to the other documents and asks the
court to piece together the Movant’s argument. This is not proper under Fed.
R. Bankr. P. 9013. The Motion generically cites to the Bankruptcy Code sections
and presents a one paragraph factual “basis” for why the relief should be
granted. The mere recital of the legal conclusions or statutory language from
the Bankruptcy Code does not provide for proper grounds for the court to grant
relief from the automatic stay.

Also, telling the court to read every document in the file, then assemble
the grounds for Movant is not proper. The court does not provide pleading and
advocacy services for either party. Movant can clearly state the grounds upon
which i1t bases the motion (and for which it accepts Fed. R. Bank. P. 9011
responsibility), and present those to the court. In its points and authorities
it can provide the necessary statutes, cases, and quotations. [If the Movant
wants to make speculative arguments, it may do so in the points and
authorities, with the court not being confused that these are the actual
grounds upon which Movant relies.

Consistent with this court’s repeated interpretation of Federal Rule of
Bankruptcy Procedure 9013, the bankruptcy court in In re Weatherford, 434 B.R.
644 (N.D. Ala. 2010), applied the general pleading requirements enunciated by
the United States Supreme Court in Bell Atl. Corp. v. Twombly, 550 U.S. 544
(2007), to the pleading with particularity requirement of Bankruptcy Rule 9013.
The Twombly pleading standards were restated by the Supreme Court in Ashcroft
v. Igbal, 556 U.S. 662 (2009), to apply to all civil actions iIn considering
whether a plaintiff had met the minimum basic pleading requirements in federal
court.

In discussing the minimum pleading requirement for a complaint (which only
requires a “short and plain statement of the claim showing that the pleader is
entitled to relief,” Fed. R. Civ. P. 7(a)(2), the Supreme Court reaffirmed that
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” is
required. Igbal, 556 U.S. at 678-679. Further, a pleading which offers mere
“labels and conclusions” of a “formulaic recitations of the elements of a cause
of action” are insufficient. 1Id. A complaint must contain sufficient factual
matter, iIf accepted as true, “to state a claim to relief that is plausible on
its face.” |Id. It need not be probable that the plaintiff (or movant) will
prevail, but there are sufficient grounds that a plausible claim has been pled.

Federal Rule of Bankruptcy Procedure 9013 incorporates the state-with-
particularity requirement of Federal Rule of Civil Procedure 7(b), which is
also i1ncorporated into adversary proceedings by Federal Rule of Bankruptcy
Procedure 7007. Interestingly, iIn adopting the Federal Rules and Civil
Procedure and Bankruptcy Procedure, the Supreme Court stated a stricter, state-
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with-particularity-the-grounds-upon-which-the-relief-is-based standard for
motions rather than the ““short and plain statement” standard for a complaint.

Law-and-motion practice in bankruptcy court demonstrates why such
particularity 1is vrequired 1iIn motions. Many of the substantive legal
proceedings are conducted in the bankruptcy court through the law-and-motion
process. These include, sales of real and personal property, valuation of a
creditor’s secured claim, determination of a debtor’s exemptions, confirmation
of a plan, objection to a claim (which is a contested matter similar to a
motion), abandonment of property from the estate, relief from stay (such as in
this case to allow a creditor to remove a significant asset from the bankruptcy
estate), motions to avoid liens, objections to plans in Chapter 13 cases (akin
to a motion), use of cash collateral, and secured and unsecured borrowing.

The court in Weatherford considered the impact on the other parties in the
bankruptcy case and the court, holding,

The Court cannot adequately prepare for the docket when a motion
simply states conclusions with no supporting factual allegations.
The respondents to such motions cannot adequately prepare for the
hearing when there are no factual allegations supporting the relief
sought. Bankruptcy is a national practice and creditors sometimes
do not have the time or economic incentive to be represented at each
and every docket to defend against entirely deficient pleadings.
Likewise, debtors should not have to defend against Tfacially
baseless or conclusory claims.

Weatherford, 434 B.R. at 649-650; see also In re White, 409 B.R. 491, 494
(Bankr. N.D. 111. 2009) (A proper motion for relief must contain factual
allegations concerning the requirement elements. Conclusory allegations or a
mechanical recitation of the elements will not suffice. The motion must plead
the essential facts which will be proved at the hearing).

The courts of appeals agree. The Tenth Circuit Court of Appeals rejected
an objection filed by a party to the form of a proposed order as being a
motion. St Paul Fire & Marine Ins. Co. v. Continental Casualty Co., 684 F.2d
691, 693 (10th Cir. 1982). The Seventh Circuit Court of Appeals refused to
allow a party to use a memorandum to Ffulfill the particularity of pleading
requirement in a motion, stating:

Rule 7(b)(1) of the Federal Rules of Civil Procedure provides that
all applications to the court for orders shall be by motion, which
unless made during a hearing or trial, “shall be made in writing,
[and] shall state with particularity the grounds therefor, and shall
set forth the relief or order sought.” (Emphasis added). The
standard for “particularity” has been determined to mean “reasonable
specification.” 2-A Moore®s Federal Practice, para. 7.05, at 1543
(3d ed. 1975).

Martinez v. Trainor, 556 F.2d 818, 819-820 (7th Cir. 1977).

Not pleading with particularity the grounds in the motion can be used as
a tool to abuse the other parties to the proceeding, hiding from those parties
the grounds upon which the motion is based in densely drafted points and
authorities — buried between extensive citations, guotations, legal arguments
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and factual arguments. Noncompliance with Bankruptcy Rule 9013 may be a
further abusive practice In an attempt to circumvent the provisions of
Bankruptcy Rulle 9011 to try and float baseless contentions in an effort to
mislead the other parties and the court. By hiding the possible grounds in the
citations, quotations, legal arguments, and factual arguments, a movant bent
on mischief could contend that what the court and other parties took to be
claims or factual contentions in the points and authorities were “mere academic
postulations™” not intended to be representations to the court concerning the
actual claims and contentions iIn the specific motion or an assertion that
evidentiary support exists for such “postulations.”

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by
Westamerica Bank (“‘Movant’) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT 1S ORDERED that the Motion is denied without prejudice.

December 18, 2014 at 10:00 a.m.
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14-91356-E-7  JOSE FIGUEROA AND JUANA MOTION FOR RELIEF FROM
VVF-1 CONTRERAS AUTOMATIC STAY AND/OR MOTION
Scott D. Schwartz FOR ADEQUATE PROTECTION
11-19-14 [10]
AMERICAN HONDA FINANCE
CORPORATION VS.

Final Ruling: No appearance at the December 18, 2014 hearing is required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, and Office of the United States Trustee on November 19, 2014. By the
court’s calculation, 29 days’ notice was provided. 28 days” notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition. CF. Ghazali
V. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006). Therefore, the defaults of the non-
responding parties are entered. Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.
The court will issue its ruling from the parties” pleadings.

The Motion for Relief From the Automatic Stay is granted.

Jose Figuiroa and Juana Contreras (“Debtor’) commenced this bankruptcy case
on October 2, 2014. American Honda Finance Corporation (“Movant’) seeks relief
from the automatic stay with respect to an asset identified as a 2014 Honda
Accord, VIN ending in 5903 (the *“Vehicle”). The moving party has provided the
Declaration of Krystina Hicks to introduce evidence to authenticate the
documents upon which it bases the claim and the obligation owed by the Debtor.

The Hicks Declaration provides testimony that Debtor has not made “1.99"
post-petition payments, with a total of $967.25 in post-petition payments past
due. FN. 1.

FN.1. The Movant states “1.99" because only 967.25 is past due versus a total
of two payments which would be $971.68.

From the evidence provided to the court, and only for purposes of this
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Motion Tor Relief, the debt secured by this asset is determined to be
$30,293.89, as stated in the Hicks Declaration, while the value of the Vehicle
is determined to be $22,745.00, as stated in Schedules B and D filed by Debtor.

Movant has also provided a copy of the NADA Valuation Report for the
Vehicle which values the it as $17,850.00. The Report has been properly
authenticated and is accepted as a market report or commercial publication
generally relied on by the public or by persons in the automobile sale business.
Fed. R. Evid. 803(17).

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or Is using bankruptcy as a means to delay
payment or foreclosure. In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986); 1In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. 8§ 362(d)(1); In re Ellis, 60 B.R. 432
(B.A.P. 9th Cir. 1985).]

Once a movant under 11 U.S.C. 8 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue 1s necessary to an effective reorganization.
United Savings Ass"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. & 362(9)(2). Based upon the evidence
submitted, the court determines that there iIs no equity in the Vehicle for
either the Debtor or the Estate. 11 U.S.C. 8§ 362(d)(2). This being a Chapter
7 case, the Vehicle is per se not necessary for an effective reorganization. See
In re Preuss, 15 B_.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow American Honda Finance Corporation, and its agents, representatives and
successors, and all other creditors having lien rights against the Vehicle, to
repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy
law and their contractual rights, and for any purchaser, or successor to a
purchaser, to obtain possession of the asset.

Movant has pleaded adequate facts and presented sufficient evidence to
support the court waiving the l1l4-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall 1issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by American
Honda Finance Corporation (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives,
and successors, and all other creditors having lien rights against
the Vehicle, under its security agreement, loan documents granting
it a lien in the asset identified as a Honda Accord, VIN ending in
5903 (*“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale
of the Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is waived for cause.

No other or additional relief iIs granted.
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14-91159-E-7  DAVID/REBECCA BARNES MOTION FOR RELIEF FROM

CJO-1 Michael T. McEnroe AUTOMATIC STAY
12-1-14 [34]

BANK OF AMERICA, N.A. VS.

Tentative Ruling: The Motion for Relief From the Automatic Stay was properly
set for hearing on the notice required by Local Bankruptcy Rule 9014-1(F)(2).
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion. |IFf any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. |ITf no opposition is offered at the hearing, the court will take up
the merits of the motion.

Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other 1issues as are necessary and appropriate to the court’s
resolution of the matter.

Below is the court®s tentative ruling, rendered on the assumption that
there will be no opposition to the motion. If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(F)(2)(iil).

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, and Chapter 7
Trustee, on December 1, 2014. By the court’s calculation, 17 days” notice was
provided. 14 days” notice iIs required.

The Motion for Relief From the Automatic Stay was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2). The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. At
the hearing -----————- - .

The Motion for Relief From the Automatic Stay is granted.

Bank of America, N.A. (“Movant™) seeks relief from the automatic stay with
respect to the real property commonly known as 5617 Indian Hills Road, Murphys,
California (the “Property”). Movant has provided the Declaration of Artelous
William, Jr. to introduce evidence to authenticate the documents upon which it
bases the claim and the obligation secured by the Property.

The William Declaration states that there are 3 post-petition defaults iIn
the payments on the obligation secured by the Property, with a total of
$11,443.24 in post-petition payments past due. The Declaration also provides
evidence that there are 10 pre-petition payments in default, with a pre-
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petition arrearage of $36,050.39.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$736,944 .53 (including $389,186.03 secured by Movant’s first deed of trust),
as stated in the William Declaration. The value of the Property is determined
to be $500,000.00, as stated in Schedules A and D filed by Debtor.

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties 1iIn the
bankruptcy case, has not made required payments, or iIs using bankruptcy as a
means to delay payment or foreclosure. |In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986); In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court
determines that cause exists for terminating the automatic stay, including
defaults in post-petition payments which have come due. 11 U.S.C. 8§ 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).]

Once a movant under 11 U.S.C. 8 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue iIs necessary to an effective reorganization.
United Savings Ass™"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. & 362(9)(2).- Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. 8 362(d)(2). This being a Chapter
7 case, the property is per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow Movant, and its agents, representatives and successors, and all other
creditors having lien rights against the Property, to conduct a nonjudicial
foreclosure sale pursuant to applicable nonbankruptcy law and their contractual
rights, and for any purchaser, or successor to a purchaser, at the nonjudicial
foreclosure sale to obtain possession of the Property.

Because of Debtors” intent to surrender the Property as stated in Schedule
C, Movant has pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding
that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Bank of
America, N.A. (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
8§ 362(a) are immediately vacated to allow Bank of America, N.A., its
agents, representatives, and successors, and trustee under the trust
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deed, and any other beneficiary or trustee, and their respective
agents and successors under any trust deed which is recorded against
the property to secure an obligation to exercise any and all rights
arising under the promissory note, trust deed, and applicable
nonbankruptcy law to conduct a nonjudicial foreclosure sale and for
the purchaser at any such sale obtain possession of the real
property commonly known as 5617 Indian Hills Road, Murphys ,
California.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is waived for cause shown by Movant.

No other or additional relief iIs granted.
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14-91468-E-7  RAMIRO TAPIA MOTION FOR RELIEF FROM

APN-1 Pro Se AUTOMATIC STAY
11-20-14 [11]

GATEWAY ONE LENDING AND

FINANCE VS.

Final Ruling: No appearance at the December 18, 2014 hearing iIs required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Chapter 7 Trustee, and
Office of the United States Trustee on November 20, 2014. By the court’s
calculation, 28 days” notice was provided. 28 days” notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(P) (1) (11)
is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006). Therefore, the defaults of the non-
responding parties are entered. Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.
The court will issue its ruling from the parties” pleadings.

The Motion for Relief From the Automatic Stay is granted.

Ramiro John Tapia, Jr. (“Debtor’) commenced this bankruptcy case on October
29, 2014. Gateway One Lending and Finance (“Movant”) seeks relief from the
automatic stay with respect to an asset identified as a 2011 Toyota Camry, VIN
ending in 1178 (the “Vehicle”). The moving party has provided the Declaration
of Diana Verdin to introduce evidence to authenticate the documents upon which
it bases the claim and the obligation owed by the Debtor.

The Verdin Declaration provides testimony that Debtor has not made 1 post-
petition payments, with a total of $509.63 in post-petition payments past due.
The Declaration also provides evidence that there are 2 pre-petition payments
in default, with a pre-petition arrearage of $1,119.91.

From the evidence provided to the court, and only for purposes of this
Motion Tor Relief, the debt secured by this asset iIs determined to be
$22,576.81, as stated in the Verdin Declaration, while the value of the Vehicle
is determined to be $16,000.00, as stated in Schedules B and D filed by Debtor.

Movant has also provided a copy of the Kelly Blue Book Valuation Report for
the Vehicle in the amount of $16,663.00. The Report has been properly
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authenticated and is accepted as a market report or commercial publication
generally relied on by the public or by persons in the automobile sale business.
Fed. R. Evid. 803(17).

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or is using bankruptcy as a means to delay
payment or foreclosure. 1In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986); 1In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. 8 362(d)(1); In re Ellis, 60 B.R. 432
(B.A_.P. 9th Cir. 1985).

Once a movant under 11 U.S.C. 8 362(d)(2) establishes that a debtor or
estate has no equity, i1t is the burden of the debtor or trustee to establish
that the collateral at issue 1s necessary to an effective reorganization.
United Savings Ass"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. 8§ 362(9)(2). Based upon the evidence
submitted, the court determines that there is no equity in the Vehicle for
either the Debtor or the Estate. 11 U.S.C. 8§ 362(d)(2). This being a Chapter
7 case, the Vehicle is per se not necessary for an effective reorganization. See
In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow Gateway One Lending and Finance, and its agents, representatives and
successors, and all other creditors having lien rights against the Vehicle, to
repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy
law and their contractual rights, and for any purchaser, or successor to a
purchaser, to obtain possession of the asset.

Due to Debtor’s intention to surrender the Vehicle as indicated on Schedule
C, Movant has pleaded adequate facts and presented sufficient evidence to
support the court waiving the l4-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief is granted.

No other or additional relief iIs granted by the court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Relief From the Automatic Stay filed by Gateway
One Lending and Finance (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives,
and successors, and all other creditors having lien rights against
the Vehicle, under its security agreement, loan documents granting
it a lien In the asset identified as a 2011 Toyota Camry, VIN ending
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8.

in 1178 (“Vehicle”), and applicable nonbankruptcy law to obtain
possession of, nonjudicially sell, and apply proceeds from the sale
of the Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, i1s waived for cause.

No other or additional relief is granted.

14-91393-E-7  KRISTINA CROSS MOTION FOR RELIEF FROM
APN-1 Brian S. Haddix AUTOMATIC STAY
11-19-14 [9]

WELLS FARGO BANK, N.A. VS.

Final Ruling: No appearance at the December 18, 2014 hearing iIs required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, and Office of the United States Trustee on November 18, 2014. By the
court’s calculation, 30 days” notice was provided. 28 days” notice is required.

The Motion for Relief From the Automatic Stay has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(P) (1) (1)
is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is
unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo),
468 F.3d 592, 602 (9th Cir. 2006). Therefore, the defaults of the non-
responding parties are entered. Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.
The court will issue its ruling from the parties” pleadings.

The Motion for Relief From the Automatic Stay is granted.

Kristina Renee Cross (“Debtor’) commenced this bankruptcy case on October
13, 2014. Wells Fargo Bank, N.A. (“Movant”) seeks relief from the automatic
stay with respect to an asset identified as a 2010 Toyota FJ Cruiser, VIN ending
in 7373 (the “Vehicle”). The moving party has provided the Declaration of Kiel
Maples to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation owed by the Debtor.
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The Maples Declaration provides testimony that Debtor has not made 1 post-
petition payments, with a total of $612.09 in post-petition payments past due.
The Declaration also provides evidence that there are 2 pre-petition payments
in default, with a pre-petition arrearage of $1,254.78.

From the evidence provided to the court, and only for purposes of this
Motion TfTor Relief, the debt secured by this asset is determined to be
$29,037.78, as stated in the Maples Declaration, while the value of the Vehicle
is determined to be $23,000.00, as stated in Schedules B and D filed by Debtor.

Movant has also provided a copy of the NADA Valuation Report for the
Vehicle which values the Vehicle at $25,150.00. The Report has been properly
authenticated and is accepted as a market report or commercial publication
generally relied on by the public or by persons in the automobile sale business.
Fed. R. Evid. 803(17).

RULING

The court maintains the right to grant relief from stay for cause when a
debtor has not been diligent in carrying out his or her duties in the bankruptcy
case, has not made required payments, or is using bankruptcy as a means to delay
payment or foreclosure. 1In re Harlan, 783 F.2d 839 (B.A.P. 9th Cir. 1986); 1In
re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court determines that cause
exists for terminating the automatic stay since the debtor and the estate have
not made post-petition payments. 11 U.S.C. 8§ 362(d)(1); In re Ellis, 60 B.R. 432
(B.A_P. 9th Cir. 1985).]

Once a movant under 11 U.S.C. 8§ 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue 1s necessary to an effective reorganization.
United Savings Ass"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
U.S. 365, 375-76 (1988); 11 U.S.C. 8§ 362(9)(2). Based upon the evidence
submitted, the court determines that there is no equity in the Vehicle for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the Vehicle is per se not necessary for an effective reorganization. See
In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

The court shall issue an order terminating and vacating the automatic stay
to allow Wells Fargo Bank, N.A., and its agents, representatives and successors,
and all other creditors having lien rights against the Vehicle, to repossess,
dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to
obtain possession of the asset.

Movant has not pleaded adequate facts and presented sufficient evidence to
support the court waiving the 14-day stay of enforcement required under Rule
4001(a)(3), and this part of the requested relief Is not granted.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Motion for Relief From the Automatic Stay filed by Wells
Fargo Bank, N.A. (“Movant™) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C.
§ 362(a) are vacated to allow Movant, its agents, representatives,
and successors, and all other creditors having lien rights against
the Vehicle, under its security agreement, loan documents granting
it a lien in the asset i1dentified as a 2010 Toyota FJ Cruiser, VIN
ending in 7373 (“Vehicle”), and applicable nonbankruptcy law to
obtain possession of, nonjudicially sell, and apply proceeds from the
sale of the Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen (14) day stay of
enforcement provided in Rule 4001(a)(3), Federal Rules of Bankruptcy
Procedure, is not waived.

No other or additional relief is granted.

December 18, 2014 at 10:00 a.m.
- Page 25 of 28 -



13-91994-E-7  THERESA FINLEY CONTINUED MOTION FOR RELIEF
MBB-1 Anthony T. Wilson FROM AUTOMATIC STAY
8-18-14 [15]

BANK OF AMERICA, N.A. VS.

Final Ruling: No appearance at the December 18, 2014 hearing is required.

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided. The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 7
Trustee, and Office of the United States Trustee on August 18, 2014. By the
court’s calculation, 45 days” notice was provided. 28 days’ notice 1is
required.

The Motion for Relief From the Automatic Stay has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(F)(1)(ii1) 1is considered to be the equivalent of a statement of
nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further,
because the court will not materially alter the relief requested by the moving
party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore, the
defaults of the non-responding parties are entered. Upon review of the record
there are no disputed material factual issues and the matter will be resolved
without oral argument. The court will issue its ruling from the parties”’
pleadings.

The Motion for Relief From the Automatic Stay is dismissed without
prejudice.

Bank of America, N.A. (“Movant”) seeks relief from the automatic stay with
respect to the real property commonly known as 2300 Steinbeck Drive, Modesto,
California (the “Property”). Movant has provided the Declaration of Irene
Frenes to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation secured by the Property.

The Frenes Declaration states that there are three post-petition defaults
in the payments on the obligation secured by the Property, with a total of
$4,263.12 in post-petition payments past due.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the total debt secured by this property is determined to be
$209,706.84, as stated in the Frenes Declaration and Schedule D filed by
Theresa Marie Finley (“Debtor”). The value of the Property is determined to
be $200,000.00, as stated in Schedules A and D filed by Debtor.

The court maintains the right to grant relief from stay for cause when
a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a
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means to delay payment or foreclosure. 1In re Harlan, 783 F.2d 839 (B.A.P. 9th
Cir. 1986); In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court
determines that cause exists for terminating the automatic stay, including
defaults In post-petition payments which have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432 (B.A.P. 9th Cir. 1985).

Once a movant under 11 U.S.C. 8§ 362(d)(2) establishes that a debtor or
estate has no equity, it is the burden of the debtor or trustee to establish
that the collateral at issue iIs necessary to an effective reorganization.
United Savings Ass"n of Texas v. Timbers of Inwood Forest Associates. Ltd., 484
Uu.S. 365, 375-76 (1988); 11 U.S.C. § 362(9)(2). Based upon the evidence
submitted, the court determines that there is no equity in the Property for
either the Debtor or the Estate. 11 U.S.C. § 362(d)(2). This being a Chapter
7 case, the property is per se not necessary for an effective reorganization.
See In re Preuss, 15 B.R. 896 (B.A.P. 9th Cir. 1981).

Debtor was granted a discharge in this case on February 24, 2014.
Granting of a discharge to an individual in a Chapter 7 case terminates the
automatic stay as to that debtor by operation of law, replacing it with the
discharge injunction. See 11 U.S.C. 8§ 362(c)(2)).-

OPPOSITION OF TRUSTEE

The Chapter 7 Trustee has filed an opposition, stating that the Trustee
is in contract to sell the property. The Motion for an order to approve the
sale shall be filed shortly. In light of that information, the parties agreed
to continue the hearing to allow the Trustee to get the motion filed and set
for hearing.

OCTOBER 2, 2014 HEARING

The court continued the hearing to 10:00 a.m. on October 30, 2014 to
allow the Trustee to file the Motion to Sell. Dckt. 22.

OCTOBER 30, 2014 HEARING

At the hearing, the court found that the instant Motion is moot, the
court having granted the Motion to Sell the Property on October 30, 2014. Dckt.
50.

Out of an abundance of caution, the court continued the hearing on the
instant Motion to 10:00 a.m. on December 18, 2014.

STIPULATION

On December 12, 2014, the Movant and the Chapter 7 Trustee filed a
stipulation that requested that the court remove the hearing on the instant
Motion from the December 18, 2014 calendar because of the sale being
consummated. Dckt. 58.

DISCUSSION

Due to the stipulation of the Movant and the Chapter 7 Trustee, the
subsequent sale closing escrow, and the Movant being paid a sum through the
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escrow pursuant to the Motion to Sell, the Motion 1is dismissed without
prejudice.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief from Automatic Stay having been
presented to the court, the case having been previously
dismissed, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT 1S ORDERED that the Motion is dismissed without
prejudice.
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