UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

December 17, 2019 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 4. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, 9 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2) , RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE JANUARY 22, 2019 AT 1:00
P.M. IN COURTROOM 32 ON THE SIXTH FLOOR BEFORE JUDGE JAIME. OPPOSITION MUST BE
FILED AND SERVED BY JANUARY 8, 2019, AND ANY REPLY MUST BE FILED AND SERVED BY
JANUARY 15, 2019. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE DATE AND TIME
OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 5 THROUGH 7 AS INDICATED IN THE FINAL RULING
BELOW. THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING MAY OR MAY
NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S
FINDINGS AND CONCLUSIONS. 1IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE
RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.
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Matters to be Called for Argument

16-27044-A-13 ZULEMA MANGAN MOTION TO
Kws-1 MODIFY PLAN
11-1-18 [36]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection sustained.

First, the debtor failed to utilize the court’s mandatory form plan as required
by Local Bankruptcy Rule 3015-1(a) (effective on and after December 1, 2017, in
all cases regardless when filed).

Second, amended Schedule I indicates the debtor is unemployed. This conflicts
with the declaration filed to support this motion. Therefore, the debtor has
not carried the burden of proving the plan’s feasibility as required by 11
U.S.C. § 1325(a) (6).

Third, the motion fails to provide for the correct amount of prior payments
made by the debtor.

18-26675-A-13 TIFFANY BAILEY ORDER TO
SHOW CAUSE
11-28-18 [26]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The case will be dismissed.

The debtor was given permission to pay the filing fee in installments pursuant
to Fed. R. Bankr. P. 1006(b). The installment in the amount of $79 due on
November was not paid in full. Only $60 was paid. This is cause for
dismissal. See 11 U.S.C. § 1307 (c) (2).

18-25789-A-13 BRENDA RUSS OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
11-14-18 [18]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained and the motion to dismiss
the case conditionally denied.

If requested by the U.S. Trustee or the chapter 13 trustee, a debtor must
produce evidence of a social security number or a written statement that such
documentation does not exist. See Fed. R. Bankr. P. 4002 (b) (1) (B). 1In this
case, the debtor has breached the foregoing duty by failing to provide evidence
of the debtor’s social security number. This is cause for dismissal.

Because the plan proposed by the debtor is not confirmable, the debtor will be

given a further opportunity to confirm a plan. But, if the debtor is unable to
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confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause

for dismissal. If the debtor has not confirmed a plan within 60 days,

will be dismissed on the trustee’s ex parte application.

18-27489-A-13 SHAWN GODFREY MOTION TO
MMM-1 VALUE COLLATERAL
VS. CITIMORTGAGE, INC. 12-3-18 [8]

O Telephone Appearance
O Trustee Agrees with Ruling

the case

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule

9014-1(f) (2) . Consequently, the creditors, the trustee, the U.S.

Trustee, and

any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. TIf no opposition is offered at the hearing, the court will take up

the merits of the motion. Below is the court’s tentative ruling,

the assumption that there will be no opposition to the motion.

The motion will be granted.

rendered on
Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The debtor seeks to value the debtor’s residence at a fair market value of
$150,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Select Portfolio Servicing. The first deed of trust
secures a loan with a balance of approximately $156,178 as of the petition
date. Therefore, Citimortgage’s claim secured by a junior deed of trust is
completely under-collateralized. ©No portion of this claim will be allowed as a

secured claim. See 11 U.S.C. § 506¢(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s

principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9*® Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9*" Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5* Cir. 2000); In re Tanner, 217 F.3d 1357 (11t Cir.

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606,
(3¥4 Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R.

(B.A.P. 1°t Cir. 2000).

611-13
840

Because the claim is completely under-secured, no interest need be paid on the

claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4).

If

the secured claim is $0, because the value of the respondent’s collateral is

$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing

the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P.

1991),

will be overruled. The plan is not an objection to the respondent’s proof of

claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.
provision for the treatment of the claim and all other claims,

The plan makes
and a separate

valuation motion has been filed and served as permitted by Fed. R. Bankr. P.

3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all

creditors, and the motion to value collateral was served by the debtor with a

notice that the collateral for the respondent’s claim would be wvalued.
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motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is Jjoined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $150,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5* Cir. 1980).
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FINAL RULINGS BEGIN HERE

18-25003-A-13 DEVISTEEN CONLEY OBJECTION TO
BLG-2 CLAIM
VS. LVNV FUNDING, L.L.C. 10-30-18 [29]

Final Ruling: This objection to the proof of claim of LVNV Funding has been
set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Moran, 46 F.3d

52, 53 (9*" Cir. 1995). Further, because the court will not materially alter
the relief requested by the objecting party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9*" Cir. 2006). Therefore, the

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection will be sustained and the claim disallowed.

Because the underlying debt is a contract claim, most likely based on a written
contract, California law provides a four year statute of limitations to file
actions for breach of written contracts. See Cal. Civ. Pro. Code § 337. This
statute begins to run from the date of the contract’s breach but the statute
renews upon each payment made after default. The proof of claim indicates the
last payment was on October 4, 2005. Therefore, using this date as the date of
breach, when the case was filed on August 9, 2018, more than 4 years had
passed. Therefore, when the bankruptcy was filed, this debt was time barred
under applicable nonbankruptcy law and must be disallowed. See 11 U.S.C. §
502 (b) (1) .

18-23822-A-13 LISA GAMBLE OBJECTION TO
JpJ-1 CLAIM
VS. FEDERAL PACIFIC CREDIT CO. 10-23-18 [19]

Final Ruling: This objection to the proof of claim of Federal Pacific Credit
Company has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c) (1) (ii). The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9% Cir. 1995). Further, because the court
will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9" Cir. 2006). Therefore, the claimant’s default is entered and the
objection will be resolved without oral argument.

The objection will be sustained and the claim disallowed.

Because the underlying debt is a contract claim, most likely based on a written
contract, California law provides a four year statute of limitations to file
actions for breach of written contracts. See Cal. Civ. Pro. Code § 337. This
statute begins to run from the date of the contract’s breach but the statute
renews upon each payment made after default. The proof of claim indicates the
last payment was on June 19, 2008. Therefore, using this date as the date of
breach, when the case was filed on June 18, 2018, more than 4 years had passed.
Therefore, when the bankruptcy was filed, this debt was time barred under
applicable nonbankruptcy law and must be disallowed. See 11 U.S.C. §
502 (b) (1) .
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18-21033-A-13 DANIEL/CARMEN CARSON MOTION TO
SLE-5 CONFIRM PLAN
10-30-18 [72]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d) (2) and 9014-1(f) (1) and Fed. R. Bankr. R. 3015(g).
The failure of the debtor, the U.S. Trustee, creditors, and any other party in
interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered as consent to
the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9% Cir.
1995). Further, because the court will not materially alter the relief
requested by the trustee, an actual hearing is unnecessary. See Boone v. Burk
(In re Eliapo), 468 F.3d 592 (9" Cir. 2006). Therefore, the respondents’
defaults are entered and the matter will be resolved without oral argument.

The motion will be granted. The modified plan complies with 11 U.S.C. §§
1322 (a) & (b), 1323(c), 1325(a), and 1329.
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