
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

December 6, 2016 at 2:00 P.M.

1. 16-25101-C-13 WALTER/NELLIE KENDRICKS MOTION TO VACATE
HDP-1 Thomas Amberg 11-7-16 [28]

****
Tentative Ruling:  The Motion to Vacate Order has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Office of the United States Trustee on November 7, 2016.  28 days’ notice is required.  That requirement was met.

The Motion to Vacate Dismissal has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  If it appears at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Vacate Order.

Creditor, Trinity Financial Services LLC, brings this motion to request the court reconsider its ruling
dated September 1, 2016 granting the Motion to Value brought by the Debtors.  The creditor asserts that it has an
interest in the property commonly referred to as 9593 Annika Court, Elk Grove, CA.  Creditor asserts that ti was not
provided notice of the bankruptcy proceeding and just learned of the case in October.  Therefore, the creditor
requests an order setting aside the Order granting the Motion to Value so as to give the creditor an opportunity to
defend it.

Trustee’s Response

The Trustee notes several problems with the filing of the Motion to Vacate Order:

A.  The creditor did not file as separate documents the Memorandum of Points and Authorities, either Declaration, or
Exhibits in violation of Local Bankruptcy Rule 9004-1(a). 

B.  The creditor asserts that it has interest in the property, but apparently also asserts that Beechwood Fund III, LLC
no longer has an interest without addressing how the interest of Beechwood Fund III, LLC has terminated.  The
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debtors’ Motion to Value concerned the valuation of Beechwood Fund III, LLC’s property.

C.  The creditor filed a secured claim which included a Lona Modification Agreement, Document Correction
Agreement, and Notice of Oral Agreements which all showed the lender as Beechwood Fund III, LLC.  A Corporate
Assignment of Deed of Trust is attached where all beneficial interest under the Deed of Trust dated January 5, 2007
are assigned and transferred to Trinity Financial Services, LLC from Mortgage Electronic Registration Systems, Inc. 
as Nominee for Lehman Brothers Bank, FSB.  There is no clear assignment either to or from Beechwood Fund III,
LLC. 

D.  Trustee questions whether the Robert H.  Holmes who signed the Corporate Assignment of Deed of Trust
executed on October 9, 2015 is the same Robert H.  Holmes that is identified as a Manager of Beechwood Fund III,
LLC in the attached Loan Modification Agreement.  The authority of Robert H.  Holmes is not apparent. 

Creditor/Debtor Stipulation

Trinity Financial Services and the Debtors filed a stipulation regarding the above-referenced motion. 
The stipulation, in pertinent part, indicates that Trinity and the Debtors agree that the orders should be vacated. 

Discussion

The court notes the procedural deficiencies in the order to vacate.  However, Trinity has explained its
interest in the property and the assignment granting the same.  The Debtors shall re-notice the motion/application to
value collateral so that it can be heard on the merits. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to Vacate Order filed by the Trinity Financial
Services, LLC having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion to Vacate Order is
granted.

****
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2. 16-26203-C-13 JOAN HUNNICUTT OBJECTION TO CONFIRMATION OF
DPC-1 Steele Lanphier PLAN BY DAVID P. CUSICK

11-2-16 [33]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 2, 2016. Fourteen days’ notice is required. 

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee filed an opposition to confirmation on November 2, 2016.  On November 8,
2016, the Trustee filed a supplemental opposition that reduced the concerns of the Trustee to the following:

A.  The Debtor has not made any plan payments to the Trustee and is delinquent $100.

B.  The Debtor has not paid all of the filing fees required. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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3. 16-26604-C-13 DAWN MURPHY OBJECTION TO CONFIRMATION OF
DPC-1 Scott Sagaria PLAN BY DAVID P. CUSICK

11-10-16 [22]
Thru #5

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 10, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan exceeds 60 months and will instead take 111 months to complete.

B.  The plan is predicated upon the debtor receiving $2,000 per month from long-term disability.  The debtor is
not currently receiving this $2,000 per month.  Additionally, the debtor lists $2,550 per month from rental income
yet at the Meeting of Creditors admitted that she was only receiving $1,000 per month from rental income.

C.  The debtor admitted at the Meeting of Creditors that her 1994 Toyota Pick-Up was involved in an accident
and the insurance company provided $2,100 to fix the vehicle, however this was not listed on the Statement of
Financial Affairs. 

D.  The plan may fail liquidation analysis because the Debtor lists a wrongful death lawsuit with an unknown
value and is proposing a 0% dividend to unsecured creditors. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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4. 16-26604-C-13 DAWN MURPHY OBJECTION TO CONFIRMATION OF
RMP-1 Scott Sagaria PLAN BY FIRST TECH FEDERAL

CREDIT UNION
11-4-16 [14]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 4, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

First Tech Federal Credit Union opposes confirmation of the Plan on the basis that:

A.  First Tech asserts that the plan incorrectly reflects the pre-petition arrearages as $18,057.02, however the
creditor asserts that the real pre-petition arrearages due and owing are $26,873.95.

B.  The plan provides for an interest rate of 0% rather than the interest rate stated pursuant to the Note.

C.  First Tech asserts that the plan is not feasible, in part because the debtor’s income appears to be overstated. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by First Tech Federal Credit Union
having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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5. 16-26604-C-13 DAWN MURPHY OBJECTION TO CONFIRMATION OF
RMP-2 Scott Sagaria PLAN BY FIRST TECH FEDERAL

CREDIT UNION
11-4-16 [18]

*THIS IS IDENTICAL TO MATTER #4*

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 4, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

First Tech Federal Credit Union opposes confirmation of the Plan on the basis that:

A.  First Tech asserts that the plan incorrectly reflects the pre-petition arrearages as $18,057.02, however the
creditor asserts that the real pre-petition arrearages due and owing are $26,873.95.

B.  The plan provides for an interest rate of 0% rather than the interest rate stated pursuant to the Note.

C.  First Tech asserts that the plan is not feasible, in part because the debtor’s income appears to be overstated. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by First Tech Federal Credit Union
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having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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6. 14-29005-C-13 MARIE WILLIAMS CONTINUED MOTION TO MODIFY PLAN
DAO-4 Dale Orthner 9-6-16 [228]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 6, 2016. Thirty-five days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy Rules
3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to the
proposed modifications was filed by Chapter 13 Trustee, David Cusick.

Chapter 13 Trustee Objection

     The Chapter 13 Trustee objects to confirmation of Debtor’s Modified Plan for the following reasons:

     A.  Debtor is delinquent in plan payments in the amount of $5,985.48 which is one month of payments. 
Debtor had case converted from Chapter 7 to Chapter 13 on August 2, 2016 and have made only one of the two
payments that have come due in that time.

Chapter 7 Trustee Objection
     
     The Chapter 7 Trustee also objects to confirmation of the Debtor’s modified plan on the following two
grounds:

     A. The plan proposes to revest the Debtor’s property, 106 Scotia Avenue, San Francisco, in the Debtor.
Before the case had been converted, the Debtor and Chapter 7 Trustee had agreed to sell the property and pay off
creditors in full.  Therefore, this Chapter 13 plan proposes to pay off creditors with a 100% dividend.  The
Trustee is concerned that the modified plan can be used as a tool to further delay sale of the property in the event
that the Debtor is unable to complete a Chapter 13 plan. 

     B.  The Trustee opposes the plan to the extent that it affects or alters the agreement the Trustee and Debtor
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made while the case was a chapter 7 case. 

DISCUSSION

     The Debtor must become current on her payments before a modified plan can be confirmed.  The motion was
continued from October 18, 2016 in order to allow the debtor to become current.  The Trustee has indicated that a
payment has been shown for $5,985.48 that is processing.  The Trustee therefore believes the Debtor will be
current as of the day of the hearing. 
     
     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Motion to Confirm the Plan is granted
and the debtor’s plan filed September 6, 2016 is confirmed and
counsel for the Debtor shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter 13
Trustee for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

****
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7. 16-26410-C-13 LARRY VANCE MOTION TO VALUE COLLATERAL OF
TAG-1 Aubrey Jacobsen SIERRA CENTRAL CREDIT UNION

11-4-16 [15]

****
Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on November 4, 2016.  Twenty-
eight days’ notice is required.  That requirement was met.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Sierra Central Credit Union, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2006 Chrysler
300. The Debtor seeks to value the property at a replacement value of $5,733.00 as of the petition filing date.  As
the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred in 2013, more than 910 days
prior to the filing of the petition, with a balance of approximately $7,400.00. Therefore, the respondent creditor’s
claim secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to
be in the amount of $5,733.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of
Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Sierra Central Credit
Union secured by a purchase money security interest recorded
against the 2006 Chrysler 300 is determined to be a secured claim in
the amount of $5,733.00, and the balance of the claim is a general
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unsecured claim to be paid through the confirmed bankruptcy plan. 
The value of the Property is $5,733.00.

  
**** 

December 6, 2016 at 2:00 p.m.  - Page  13



8. 16-25811-C-13 BRIAN KINDSVATER OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Pro Se EXEMPTIONS

10-20-16 [30]

****
Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim of Exemption has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to overrule the Objection as moot. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  The debtor lists the value of “all vehicles” on Schedule C in the amount of $7,239.00 and exempts a total of
$14,478.00 under CCP § 703.140(b)(2) and (5).  The value of the vehicles listed on Schedule C does not
mathematically match the value of the vehicles listed on Schedule D.  Each vehicle should be listed individually on
Schedule C.

B.  The debtor utilized § 703.140(b)(3) for non-household goods such as jewelry, non-farm animals, other personal,
cash, money deposits, deposits, commissions earned, office equipment, customer lists, and other business related
property. 

Discussion

The court notes that the Chapter 13 case was dismissed on December 2, 2016 for failure to make plan
payments.  As a result, the objection to Debtor’s claim of exemptions is moot.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to Exemptions is overruled as moot.

**** 

December 6, 2016 at 2:00 p.m.  - Page  14

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-25811
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-25811&rpt=SecDocket&docno=30


9. 16-26411-C-13 LANNIS/JAMIE POPE OBJECTION TO CONFIRMATION OF
DPC-1 Mary Ellen Terranella PLAN BY DAVID P. CUSICK

11-2-16 [27]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 2, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan relied upon the Debtors’ Motion to Value which was set for hearing on November 22, 2016.

Discussion

The court ruled that the Debtors’ Motion to Value was denied on November 22, 2016.  Therefore, the
Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not
confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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10. 15-24912-C-13 CHRISTOPHER/WENDY THOMAS MOTION FOR COMPENSATION FOR
SS-5 Scott Shumaker SCOTT SHUMAKER, DEBTORS'

ATTORNEY
11-8-16 [76]

****
Tentative Ruling:  The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 8, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion for Compensation has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The Motion for Allowance of Professional Fees is granted.

                            
     Scott Shumaker, Attorney for Debtors, (“Applicant”) for Christopher and Wendy Thomas (“Client”), makes a
motion for compensation.  

     The period for which the fees are requested is for the period of June 2015 through November 8, 2016.  Applicant
requests fees in the amount of $5,270.00 and costs in the amount of $125.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
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addressed;

      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
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the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $4,000.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with three Motions to Modify,
Rancho Cordova Claim for Code violations, and Objection to Claim.  Applicant provides a task billing analysis and
supporting evidence for the services provided at the hourly rate of approximately $350/hour and paralegal rate at
$125/hour.    
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     Total Hours: 51.6  hours.          
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees        $ 5,270
     Costs $ 125
     
Trustee’s Response

The Trustee cited two concerns with the fee application:

A.  The plan will take 67 months to complete if the application is approved.

B.  The Trustee is uncertain that counsel should be compensated on the Objection to Claim.

Debtors’ Reply

Debtors’ reply that counsel will accept those fees only to the extent that they are payable in the 60 month
plan, and all remaining fees will be waived after 60 months.  Additionally, debtors’ counsel explains the work done
on the claim objection, and, despite ultimately not being successful, laid out the necessary and reasonable nature of
the objection.

Discussion

The court finds that the work was reasonable and necessary for the debtors.  The court will also immortalize in the
order that counsel will be paid only to the amounts that can be paid in the 60 month plan and all other fees will be
thereafter be waived.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Scott Shumaker (“Applicant”),
Attorney for the Chapter 13 Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, 

IT IS ORDERED that the Scott Shumaker is allowed the fees in the amount of $5,270 and costs in the
amount as $125 as a professional of the estate.

IT IS FURTHER ORDERED that Scott Shumaker will receive payments on the awarded amount only
for 60 months of the plan, after which time the remainder of fees due and owing to Scott Shumaker will be waived.

               
****
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11. 16-25112-C-13 JOAN NACHREINER MOTION TO CONFIRM PLAN
JSO-1 Jeffrey Ogilvie 10-21-16 [24]

****

Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 21, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a statement of non-opposition on November 7, 2016. 

The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on October 21, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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12. 16-21213-C-13 MICHAEL ROBERDS MOTION TO MODIFY PLAN
MJD-1 Scott Sagaria 10-28-16 [40]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 28, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  The debtor sets forth the reason for modification being plan delinquency caused by a car accident.  Debtor
states that he has purchased a vehicle but does not identify the vehicle or explain how he purchased it. 

B.  The motion states that the debtor has paid in a total of $8,150.00 through October 2016 into the plan but the
correct amount is $9,050.00.

C.  The debtor indicates that he is behind on payments to Bank of America, N.A. and Green Tree.  In fact, the
Trustee has paid the appropriate number of payments to Bank of America, N.A. and the debtor is only behind one
payment to Green Tree, not two. 

Debtor’s Reply

The debtor filed a reply brief intending to resolve the Trustee’s oppositions:

A.  The debtor filed a declaration indicating that the debtor purchased a 1994 Toyota Camry from the proceeds of
his insurance check.

B.  The debtor has amended the plan to reflect the correct dollar amounts.

December 6, 2016 at 2:00 p.m.  - Page  21

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-21213
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-21213&rpt=SecDocket&docno=40


C.  Debtor will add provisions to the order modifying the plan to indicate the correct number of payments.

Discussion

The court is persuaded that the Trustee’s objections have been answered by the debtor.  The motion
to modify is warranted and evidence exists to allow for the motion to be granted.

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on October 28, 2016 is confirmed,
pursuant to the amendments identified by the Debtor, and counsel
for the Debtors shall prepare an appropriate order confirming the
Chapter 13 Plan, transmit the proposed order to the Chapter 13
Trustee for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

**** 
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13. 14-29021-C-13 WILLIAM HINTE MOTION TO INCUR DEBT
MJD-1 Scott Johnson 11-7-16 [55]

****
Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
November 7, 2016.  Twenty-eight days’ notice is required. That requirement was met. 

The Motion to Incur Debt has been set for hearing on the notice required by Local Bankruptcy Rule
3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief requested
by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and other parties in interest
are entered.  Upon review of the record there are no disputed material factual issues and the matter will be
resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Incur Debt is granted.

The motion seeks permission to obtain credit for the purpose of purchasing real property for the use as a
primary residence.  The loan amount will be $332,500.00 at 3.5% interest and the monthly payments will be
$2,215.00 per month.  The debtor will pay $1,600 on the monthly mortgage. 

A motion to incur debt is governed by Federal Rule of Bankruptcy Procedure 4001(c). In re Gonzales,
No. 08-00719, 2009 WL 1939850, at *1 (Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion
list or summarize all material provisions of the proposed credit agreement, “including interest rate, maturity,
events of default, liens, borrowing limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at 4001(c)(1)(A).  The court must know the
details of the collateral as well as the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Response

The Trustee does not oppose the motion and notes that the debtor is current in plan payments. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is granted.
****
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14. 16-24125-C-13 MELISSA FAUS CONTINUED MOTION TO CONFIRM
RJ-4 Richard Jare PLAN

10-11-16 [61]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 11, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the basis that:

A.  Amended Schedules I and J have not been filed so it is unclear if the plan is the Debtor’s best efforts. 

B.  It is unclear where the Debtor currently resides or if rental expenses have changed in light of the court’s grant of
relief from stay.

C.  Debtor is delinquent $500 in plan payments.

Debtor’s Reply

Debtor replies that new I & J schedules have been filed by the debtor.  The Debtor expects that at the
hearing she will be current. 

The Trustee confirmed at the November 22, 2016 hearing that the Debtor is current. 

Trustee’s Status Report

Trustee filed a status report indicating that the debtor has filed amended Schedules I and J and filed an
address change.  However, the debtor is one payment delinquent in the amount of $500.  The Trustee recommends
confirming the plan if the debtor is current.
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The court does not have evidence that the debtor is current under the plan. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 
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15. 16-26626-C-13 AIMEE DUVAL-CRITSER MOTION TO VALUE COLLATERAL OF
MG-1 Matthew Gilbert DLJ MORTGAGE CAPITAL, INC.

11-2-16 [13]

****
Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on November 2, 2016.  Twenty-
eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of DLJ Mortgage Capital, Inc., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 6276 Hartnell Ct, Magalia, California.  The Debtor seeks to value the property at a
fair market value of $142,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $206,392.88.  DLJ Mortgage
Capital Inc.’s second deed of trust secures a loan with a balance of approximately $43,578.55.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The Trustee does not object to the motion.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

December 6, 2016 at 2:00 p.m.  - Page  26

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-26626
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26626&rpt=SecDocket&docno=13


IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of DLJ Mortgage Capital
Inc. secured by a second deed of trust recorded against the real
property commonly known as 6276 Hartnell Ct, Magalia, California
is determined to be a secured claim in the amount of $0.00, and the
balance of the claim is a general unsecured claim to be paid through
the confirmed bankruptcy plan.  The value of the Property is
$142,000.00 and is encumbered by senior liens securing claims
which exceed the value of the Property.

  
**** 
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16. 16-26330-C-13 THOMAS FOX OBJECTION TO CONFIRMATION OF
DPC-1 Seth Hanson PLAN BY DAVID P. CUSICK

11-2-16 [20]
DEBTOR DISMISSED: 11/19/2016

****
Final  Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a Withdrawal of the Objection to Confirmation, pursuant to Federal Rule of
Civil Procedure 41(a)(1)(A)(i) and Federal Rules of Bankruptcy Procedure 9014 and 7041 the Objection to
Confirmation was dismissed without prejudice, and the matter is removed from the calendar.

**** 
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17. 16-26730-C-13 DAVID/NORMA STANLEY OBJECTION TO CONFIRMATION OF
DPC-1 Mohammad Mokarram PLAN BY DAVID P. CUSICK

11-10-16 [13]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 10, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to continue the Objection to December 20, 2016 at 2:00 p.m. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtors failed to appear at the Meeting of Creditors held on November 3, 2016.  The Meeting of Creditors
has been continued to December 8, 2016. 

The Trustee does not have enough information to know if confirmation of the plan is appropriate. 
Therefore, the court will continue the objection until December 20, 2016 at 2:00.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is continued to
December 20, 2016 at 2:00 p.m.

****
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18. 15-26434-C-13 WILLIAM KEARNEY CONTINUED MOTION TO MODIFY PLAN
LBG-1 Lucas Garcia 9-19-16 [40]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 19, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A. The debtor is delinquent $670.00 under the terms of the proposed modified plan. 
B. Debtor has not filed Supplemental Schedules I and J despite representations that the

debtor’s income has changed. 
C. Debtor has apparently moved but has not updated his address.

DEBTOR’S REPLY

Debtor filed a non-opposition to the Trustee’s opposition. 

The modified Plan and the Debtor’s reply have dealt with the concerns of the Trustee.  However, the
debtor is not current under the plan. As a result, the plan does not comply with the requirements set forth in 11
U.S.C. §§ 1322 and 1325 and will be not confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied.

**** 

December 6, 2016 at 2:00 p.m.  - Page  31



19. 16-26635-C-13 JOSEPH BRENYAS AND ANN OBJECTION TO CONFIRMATION OF
DPC-1 LYNCH BRENYAS PLAN BY DAVID P. CUSICK

Gary Fraley 11-10-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on November 10, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Plan is not debtors’ best effort as the debtors have not completed Form 122C-2 and are above median income.
Additionally, debtor did not list his income of $672 from retirement on Form 122C-1.  The debtors list a life
insurance expense twice on Schedule J.  Finally, Ann Brenyas lists gross mnthly income as $1,727.20 but based
on pay advices, she earned $3,741.83 from June 25, 2016 through September 17, 2016. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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20. 16-27741-C-13 IYANAH FLETCHER MOTION TO VALUE COLLATERAL OF
RJ-1 Richard Jare EXETER FINANCE CORP.

11-22-16 [10]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on November 22, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value secured claim of Exeter Finance Corp., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a 2014 Dodge
Avenger.  The Debtor seeks to value the property at a replacement value of $10,000.00 as of the petition filing
date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred in 2009, more than 910 days
prior to the filing of the petition, with a balance of approximately $21,114.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is
determined to be in the amount of $10,000.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal
Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Exeter Finance Corp.
secured by a purchase money security interest recorded on the 2014
Doge Avenger is determined to be a secured claim in the amount of
$10,000.00, and the balance of the claim is a general unsecured
claim to be paid through the confirmed bankruptcy plan.  The value
of the Property is $10,000.00.

****   
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21. 16-26945-C-13 KRISTIN JOHANSON JACKSON MOTION TO VALUE COLLATERAL OF
TLA-1 Thomas Amberg TOYOTA FINANCIAL SERVICES

INTERNATIONAL CORPORATION
10-21-16 [10]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 21, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
respondent and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Value secured claim of Toyota Financial Services International Corporation, “Creditor,” is
granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a
2014 Toyota Camry.  The Debtor seeks to value the property at a replacement value of $14,988.00 as of the
petition filing date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R.
Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred in 2009, more than
910 days prior to the filing of the petition, with a balance of approximately $17,333.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is
determined to be in the amount of $14,988.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal
Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

Trustee’s Response

Trustee responds to the motion indicating that Toyota filed a proof of claim that listed
$14,988.00 as the value of the property.  Trustee believes that the full amount of the amount due is not correct as
the Toyota claim listed a debt of $25,445.22 whereas the debtor lists the debt at $17,333.00.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of
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Law are stated in the Civil Minutes for
the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Toyota Financial
Services International Corporation secured by a purchase money
security interest recorded on the 2014 Toyota Camry is determined
to be a secured claim in the amount of $14,988.00, and the balance
of the claim is a general unsecured claim to be paid through the
confirmed bankruptcy plan.  The value of the Property is
$14,988.00.

**** 
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22. 16-27445-C-13 JEFFERSON/CINDY GRAHAM MOTION TO EXTEND AUTOMATIC STAY
CJY-1 Christian Younger 11-11-16 [8]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on November 11, 2016. Fourteen days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-20805) was filed on February 12, 2016 and dismissed on November 7, 2016, for
Debtor’s failure to make plan payments. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions of the
automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, the debtor did not make plan payments due to undergoing cancer treatment for throat cancer. 
Now, the debtor has completed treatment and seeks to move forwards in confirming a plan and making payments.

Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior
case for the court to extend the automatic stay.

The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further order of this court.

****   
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23. 16-27451-C-13 ANITA RUSSELL MOTION TO EXTEND AUTOMATIC STAY
LW-1 Jamil White 11-15-16 [8]

****
Tentative Ruling:  The Motion to Extend the Automatic Stay was properly set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, creditors, and Office of the United States Trustee on November 15, 2016. Fourteen days’
notice is required. That requirement was met. 

     The Motion to Extend the Automatic Stay was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  At the hearing ---------------------
------------.

The Motion to Extend the Automatic Stay is granted.

Debtor seeks to have the provisions of the automatic stay provided by 11 U.S.C. § 362(c) extended
beyond thirty days in this case. This is Debtor’s second bankruptcy case within the last twelve months. Debtor’s
first bankruptcy case (No.  16-26799) was filed on October 13, 2016 and dismissed on October 31, 2016, for
Debtor’s failure to file all necessary documents. Therefore, pursuant to 11 U.S.C. § 362(c)(2)(A), the provisions
of the automatic stay end as to Debtor thirty days after filing.  

Upon motion of a party in interest and after notice and hearing, the court may order the provisions
extended beyond thirty days if the filing of the subsequent petition was filed in good faith. 11 U.S.C. §
362(c)(3)(B). The subsequently filed case is presumed to be filed in bad faith if Debtor failed to file documents
as required by the court without substantial excuse. 11 U.S.C. § 362(c)(3)(C)(i)(II)(aa). The presumption of bad
faith may be rebutted by clear and convincing evidence. Id. at § 362(c)(3)(c).

In determining if good faith exists, the court considers the totality of the circumstances. In re Elliot-
Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal. 2006); see also Laura B. Bartell, staying the Serial Filer -
Interpreting the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82 Am. Bankr. L.J. 201,
209-210 (2008). Courts consider many factors - including those used to determine good faith under §§ 1307( and
1325(a) - but the two basic issues to determine good faith under 11 U.S.C. § 362(c)(3) are:

1. Why was the previous plan filed?
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2. What has changed so that the present plan is likely to succeed?    
Elliot-Cook, 357 B.R. at 814-815.

Here, debtor asserts that the last bankruptcy was dismissed for failure to file documents, and the
debtor has already filed all necessary documents and schedules along with a chapter 13 plan in the instant case. 

The Trustee does not oppose the motion.

Debtor has sufficiently rebutted the presumption of bad faith under the facts of this case and the prior
case for the court to extend the automatic stay.

The motion is granted and the automatic stay is extended for all purposes, unless terminated by
further order of this court.

The court shall issue a minute order substantially in the following form holding that: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Extend the Automatic Stay the Chapter
13 Plan filed by the Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C. § 362(c)(3)(B) for
all purposes, unless terminated by further order of this court.

****   
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24. 16-27454-C-13 ROBERT/DONNA DECELLE MOTION TO VALUE COLLATERAL OF
RJ-1 Richard Jare GOLDEN 1 CREDIT UNION

11-22-16 [12]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on November 22, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value secured claim of Golden 1 Credit Union, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of a
2015 Kia Sorento.  The Debtor seeks to value the property at a replacement value of $24,300.00 as of the petition
filing date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701;
see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred in 2009, more than
910 days prior to the filing of the petition, with a balance of approximately $38,637.00. Therefore, the respondent
creditor’s claim secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is
determined to be in the amount of $24,300.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal
Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of
Law are stated in the Civil Minutes for
the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Golden 1 Credit Union
secured by a purchase money security interest recorded on the 2015
Kia Sorento is determined to be a secured claim in the amount of
$24,300.00, and the balance of the claim is a general unsecured
claim to be paid through the confirmed bankruptcy plan.  The value
of the Property is $24,300.00.

****   
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25. 15-29662-C-13 RAFAT/CATERINA MUHAREB MOTION TO MODIFY PLAN
MJD-1 Scott Sagaria 10-31-16 [39]

****
Final Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 31, 2016.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors.  The
Trustee filed a statement of non-opposition to the motion. The Modified Plan complies with 11 U.S.C. §§ 1322,
1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on October 31, 2016 is confirmed, and counsel for the
Debtors shall prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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26. 15-23185-C-13 AMANDA SHRINER CONTINUED MOTION TO MODIFY PLAN
RJ-4 Richard Jare 8-9-16 [107]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
August 9, 2016. Thirty-five days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy Rules
3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to the
proposed modifications was filed by Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

     A. Debtor is delinquent $1,350.00 under the terms of the confirmed plan.

     B. Debtor states that she has changed jobs several times after filing. Debtor did not file a Supplemental
Schedule I or Supplemental Schedule J in support of the motion.

DEBTOR’S REPLY

     Counsel for Debtor filed a Request for Continuance (dckt. 118) asserting that he could not assemble a reply by
the deadline. Debtor requests a continuance of the hearing for further reply.

DISCUSSION

     Debtor is delinquent on plan payments but has now filed Schedules to reflect her current employment status. 
The Debtor has filed pay stubs in support of the motion.  The court still does not have evidence that the debtor is
current under the terms of the proposed plan. 
     
     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.

**** 
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27. 16-26385-C-13 KIMBERLY WELCH OBJECTION TO CONFIRMATION OF
DPC-1 Ronald Holland PLAN BY DAVID P. CUSICK

11-2-16 [35]

****
Final  Ruling: No appearance at the December 6, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a Withdrawal of the Objection to Confirmation, pursuant to Federal Rule of
Civil Procedure 41(a)(1)(A)(i) and Federal Rules of Bankruptcy Procedure 9014 and 7041 the Objection to
Confirmation was dismissed without prejudice, and the matter is removed from the calendar.

**** 
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28. 16-23288-C-13 GALE HUCKE CONTINUED MOTION TO VALUE
NBC-1 Eamonn Foster COLLATERAL OF CITIMORTGAGE,

INC.
6-13-16 [14]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.   

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on June 13, 2016. Twenty-eight
days’ notice is required. That requirement was met. 

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-rsrespondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Value secured claim of Citimortgage, Inc., “Creditor,” is granted.

     The Motion is accompanied by the Debtors’ declaration. The Debtor is the owner of the subject real property
commonly known as 545 Kimball Street, Red Bluff, California. The Debtors seeks to value the property at a fair
market value of $111,000.00 as of the petition filing date. As the owner, the Debtors’ opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (n re Enewally), 368
F.3d 1165, 1173 (9 Cir. 2004).

     The first deed of trust secures a loan with a balance of approximately $115,109.00. Citimortgage, Inc.’s
second deed of trust secures a loan with a balance of approximately $21,881. Therefore, the respondent creditor’s
claim secured by a junior deed of trust is completely under-collateralized.

CHAPTER 13 TRUSTEE

     Chapter 13 Trustee has filed a statement of non-opposition. 

CREDITOR’S OPPOSITION

     Citimortgage, Inc., Creditor, objects to Debtor’s Motion to Value, estimating the value of the subject property
to be closer to $122,000.00. Creditor requests a continuance for at least 60 days to obtain its own verified
appraisal of the subject property. 

     Citimortgage filed a notice of withdrawal of its opposition to the motion.
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DISCUSSION

     The motion is unopposed.  Therefore, the court will grant the motion. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion to Value Collateral filed by Debtors, having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is granted and the
claim of Citimortgage, Inc. secured by a second deed of trust recorded against the real
property commonly known as 545 Kimball Street, Red Bluff, California, is determined to
be a secured claim in the amount of $0.00, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy plan.  The value of the
Property is $111,000.00 and is encumbered by senior liens securing claims which exceed
the value of the Property.

****  
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