
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

November 22, 2016 at 2:00 P.M.

1. 11-39000-C-13 MARK ALVAREZ AND DAWN MOTION TO DETERMINE FINAL CURE
DPC-1 LARKINS AND MORTGAGE PAYMENT RULE

Ronald Holland 3002.1
10-19-16 [101]

****
Tentative Ruling:  The Motion to Determine Final Cure and Mortgage Payment has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to
file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 19, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).
Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears at the
hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to set the Motion for a briefing schedule as ordered by the court at the hearing. 

The Trustee brings this motion due to a mistake in processing a July 8, 2015 payment change which led
to the secured creditor holding the first deed of trust on debtors’ property. 

The Trustee did not process the payment change and made disbursements to unsecured creditors which
should have gone to the secured creditor.  The Trustee is attempting to claw back the funds paid out to unsecured
creditors. 

The Trustee brings this motion to verify the amount needed and to obtain a judicial determination of the
amount needed to cure.  To do so, the Trustee requests that the court issue a briefing schedule and after the briefing
schedule is followed and final hearing is held, issue an order determining if the default under the underlying
mortgage was cured and the amount of payment required if it has not been cured. 
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The debtors have filed a declaration indicating what payments have been made.  The court will issue a briefing
schedule to determine the amounts paid and still owed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Determine Final Cure and Mortgage Payment filed by the Chapter
13 Trustee having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Determine Final Cure and Mortgage
Payment is to be set for a briefing schedule as ordered by the court at the hearing.

****   
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2. 16-22801-C-13 ANTHONY/VICKI BEAVER MOTION TO CONFIRM PLAN
SJS-1 Matthew DeCaminada 9-22-16 [25]

****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 22, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee has filed a statement of non opposition. The Plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtors’ Chapter 13 Plan filed on September 22, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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3. 13-27703-C-13 BONNIE PATTERSON MOTION TO MODIFY PLAN
LA-1 Richard Kwun 9-30-16 [49]

****
Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 30, 2016.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Trustee filed a statement of non-opposition. The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and
1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on September 30, 2016 is confirmed, and counsel for
the Debtors shall prepare an appropriate order confirming the Chapter 13
Plan, transmit the proposed order to the Chapter 13 Trustee for approval as
to form, and if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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4. 16-23103-C-13 WILLIAM/SARAH COLLINS MOTION TO CONFIRM PLAN
FF-1 Gary Fraley 9-28-16 [30]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 28, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  The Plan is not the Debtor’s Best Effort.  Debtors’ schedule lists monthly net income at $2,246.40 yet the Debtors
will pay only $981.00 per month into the plan. 

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 
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5. 16-25303-C-13 SHELLY MITCHELL OBJECTION TO CONFIRMATION OF
Pro Se PLAN BY CREDITOR BANK OF

AMERICA, N.A.
Also #6 10-20-16 [45]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to overrule the Objection as moot. 

Creditor, Bank of America, N.A. opposes confirmation of the Plan on the basis that the plan does not
propose to cure the pre-petition arrears owed to Bank of America.  Additionally, Creditor points out that plan
payments must be at least $839.66 per month and debtors only have a disposable monthly income of $342.64. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The court notes that on November 10,
2016 the case was converted to a Chapter 7.  Therefore, the objections is overruled as moot. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by Bank of America, N.A. having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is overruled as moot.

****   
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6. 16-25303-C-13 SHELLY MITCHELL OBJECTION TO CONFIRMATION OF
DPC-1 Pro Se PLAN BY DAVID P. CUSICK

10-20-16 [37]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to overrule the Objection as moot. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor has failed to provide Trustee with tax returns.  Debtor has also failed to file all pre-petition tax returns.

B.  Debtor is delinquent $100 in plan payments to the Trustee.

C.  Debtor has not provided Trustee with Business Documents.

D.  Debtor’s plan does not indicate a percentage to be paid to unsecured creditors and fails to list the total amount of
unsecured debts.

E.  Debtor does not provide for arrears of $46,000.00 for secured creditor.

F.  Unsecured creditors would receive a greater distribution under a chapter 7 liquidation.

G.  Debtor may not be able to make plan payments. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The court notes that on November 10,
2016 the case was converted to a Chapter 7.  Therefore, the objections is overruled as moot. 
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is overruled as moot.

****   
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7. 16-26005-C-13 GREGORY BOYD OBJECTION TO CONFIRMATION OF
DPC-1 Susan Dodds PLAN BY DAVID P. CUSICK

Thru #9 10-12-16 [19]

****
Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending Objection to Confirmation of Plan,
the "Withdrawal" being consistent with the opposition filed to the Objection, the court interpreting the "Withdrawal
of Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure 41(a)(2) and Federal Rule of
Bankruptcy Procedure 9014 and 7041 for the court to dismiss without prejudice the Objection to Confirmation of
Plan, and good cause appearing, the court dismisses the Chapter 13 Trustee's Objection to Confirmation of
Plan.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

An Objection to Confirmation of Plan having been filed by the Chapter 13 Trustee,
the Chapter 13 Trustee having filed an ex parte motion to dismiss the Objection without
prejudice pursuant to Federal Rule of Civil Procedure 41(a)(2) and Federal Rules of
Bankruptcy Procedure 9014 and 7041, dismissal of the Motion being consistent with the
opposition filed, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of Plan is dismissed without
prejudice.

****
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8. 16-26005-C-13 GREGORY BOYD OBJECTION TO CONFIRMATION OF
ETL-1 Susan Dodds PLAN BY TOYOTA MOTOR CREDIT

CORPORATION
10-13-16 [23]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 13, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.

The court’s decision is to overrule the Objection. 

Creditor, Toyota Motor Credit Corporation opposes confirmation of the Plan on the basis that:

A.  The plan does not propose to pay Toyota Motor Credit Corporation an appropriate amount based upon the
Creditor’s position on the motion to value (matter #9).

Debtor’s Response

Debtor responds that the parties have come to an agreement to value the vehicle at $14,500.00 and the
Creditor will be paid a monthly dividend of $261.00 at 4.75% interest. 

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is overruled and the Plan is
confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor, Toyota Motor Credit
Corporation having been presented to the court, and upon review of the pleadings, evidence,
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arguments of counsel, and good cause appearing,

IT IS ORDERED that the Objection is overruled, Debtor’s Chapter 13 Plan filed
on September 8, 2016 is confirmed, and counsel for the Debtor shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed order to the Chapter 13 Trustee
for approval as to form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****   
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9. 16-26005-C-13 GREGORY BOYD CONTINUED MOTION TO VALUE
SJD-1 Susan Dodds COLLATERAL OF TOYOTA MOTOR

CREDIT CORPORATION
9-28-16 [14]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states, parties requesting special notice, and Office of the United
States Trustee on September 28, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ------.

The Motion to Value secured claim of Toyota Motor Credit Corporation, “Creditor,” is granted pursuant to
stipulation.

     The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject property, a 2013
Toyota Prius with 85,000 miles.  The Debtor seeks to value the property at a fair market value of $12,624.00 as of the
petition filing date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid.
701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

CREDITOR’S OPPOSITION

     Creditor filed an opposition to the motion on October 17, 2016.  Under Local Rule 9014-(f)(1)(ii), an opposition
need be filed 14 days prior to the hearing.  The opposition is filed late and is therefore not considered.

DISCUSSION

     The parties reached a stipulation filed with the court valuing the vehicle at $14,450.00.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
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for the hearing.

     The Motion for Valuation of Collateral filed by the Debtor having
been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is
granted pursuant to the filed stipulation and the claim of Toyota Motor
Credit Corporation, secured by an asset described as a 2013 Toyota
Prius, is determined to be a secured claim in the amount of $14,450.00,
and the balance of the claim is a general unsecured claim to be paid
through the confirmed bankruptcy plan.  The value of the vehicle is
$14,450.00 and is encumbered by liens securing claims which exceed the
value of the asset.

  
**** 
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10. 16-26107-C-13 ERIN ACOSTA OBJECTION TO DEBTORS 11 U.S.C.
DPC-1 Mark Shmorgon SEC. 1328 CERTIFICATION BY

DAVID P. CUSICK
Also #11 9-28-16 [19]

****
Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
     
Correct Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were served on
Debtor (pro se), Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on
September 28, 2016. 28 days’ notice is required.  That requirement is met.

     The Objection to Discharge has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1)
and Federal Rule of Bankruptcy Procedure 4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral argument and the court shall issue its ruling
from the parties’ pleadings.

The Objection to Discharge is sustained.

Debtor Erin Acosta filed a Chapter 7 bankruptcy case on May 6, 2016 and received a discharge in that case on
August 22, 2016. 

DISCUSSION

     Pursuant to 11 U.S.C. § 1328(f)(1), Debtor, Erin Acosta is not entitled to a discharge in this Chapter 13 case
because Debtor received a discharge in a Chapter 7 case filed during the four year period preceding the date of the
order for relief in this case. The objection is sustained.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Objection to the Discharge filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to Discharge is sustained, and upon
successful completion of this case, the case shall be closed without entry
of a discharge, and Erin Acosta  shall receive no discharge in case
number 16-26107.

****
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11. 16-26107-C-13 ERIN ACOSTA OBJECTION TO CONFIRMATION OF
DPC-2 Mark Shmorgon PLAN BY DAVID P. CUSICK

10-20-16 [28]
****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a “Withdrawal of Motion” for the pending Objection to Confirmation of Plan,
the "Withdrawal" being consistent with the opposition filed to the Objection, the court interpreting the "Withdrawal
of Motion" to be an ex parte motion pursuant to Federal Rule of Civil Procedure 41(a)(2) and Federal Rule of
Bankruptcy Procedure 9014 and 7041 for the court to dismiss without prejudice the Objection to Confirmation of
Plan, and good cause appearing, the court overrules the Chapter 13 Trustee's Objection to Confirmation of
Plan.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

An Objection to Confirmation of Plan having been filed by the Chapter 13 Trustee,
the Chapter 13 Trustee having filed an ex parte motion to overrule the Objection without
prejudice pursuant to Federal Rule of Civil Procedure 41(a)(2) and Federal Rules of
Bankruptcy Procedure 9014 and 7041, dismissal of the Motion being consistent with the
opposition filed, and good cause appearing,

IT IS ORDERED that the Objection to Confirmation of Plan is overruled without
prejudice.

****

November 22, 2016 at 2:00 p.m.  - Page  15

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-26107
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-26107&rpt=SecDocket&docno=28


12. 16-25608-C-13 JILL HADDOX AND BRENDA MOTION TO CONFIRM PLAN
TAG-2 JORGENSEN 10-3-16 [25]

Aubrey Jacobsen

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 3, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to continue the Motion to Confirm the Plan until December 6, 2016 at 2:00 p.m.

The Trustee objects to the confirmation of the plan because the plan relies on the Motion to Value
Collateral which is on for an evidentiary hearing on November 29, 2016.  The Trustee requests that the motion be
continued until after the evidentiary hearing.

The court notes that the evidentiary hearing has been resolved by stipulation. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is continued until December 6,
2016 at 2:00 p.m.

**** 
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13. 16-24809-C-13 PAULINE MARZETTE CONTINUED OBJECTION TO
DPC-1 Steele Lanphier CONFIRMATION OF PLAN BY DAVID

Also #14 P. CUSICK
9-7-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or opposition to the motion.  If
any of these potential respondents appear at the hearing and offers opposition to the motion, the court
will set a briefing schedule and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall
address the issues identified in this tentative ruling and such other issues as are necessary and
appropriate to the court’s resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor and Debtor’s Attorney on September 7, 2016. Fourteen days’ notice is required. That
requirement was met.
          
     The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection.

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:     

A. Debtor failed to disclose prior case number 10-50998 on the petition.

B. Debtor’s plan lists an ongoing monthly mortgage payment in an amount approximately
$1,500 less than the amount listed on the Notice of Mortgage Payment Change filed by the
lienholder. Dkt. 15.

C. The Plan fails the liquidation analysis.

D. The plan payment is insufficient to fund the mortgage payment, mortgage arrears, and
Trustee fees.
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DISCUSSION

     This matter was continued from October 4, 2016. The matter was continued until October 18, 2016 in
order to give Debtor and counsel the time to consider the issues the Trustee has. On October 10, 2016,
Debtor filed an Amended Plan that is set for hearing on November 22, 2016.  The matter was again
continued until November 22, 2016. The Trustee opposes the Debtor’s motion to confirm the amended
plan.

The plan does not comply with the requirements of § 1322 and § 1325(a). 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

     The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the plan is not confirmed. 

****   
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14. 16-24809-C-13 PAULINE MARZETTE MOTION TO CONFIRM PLAN
SLE-1 Steele Lanphier 10-10-16 [23]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 10, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $6,251.00 in plan payments. 

B.  The plan does not pay unsecured creditors as much or more than they would receive under a chapter 7 liquidation. 

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 
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15. 16-26009-C-13 MICHAEL/KELLY MCFALL OBJECTION TO CONFIRMATION OF
DPC-1 Scott Hughes PLAN BY DAVID P. CUSICK

10-20-16 [29]

****
Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a Withdrawal of the Objection to Confirmation, pursuant to Federal Rule of
Civil Procedure 41(a)(1)(A)(i) and Federal Rules of Bankruptcy Procedure 9014 and 7041 the Objection to
Confirmation was overruled without prejudice, and the matter is removed from the calendar.

**** 
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16. 12-36411-C-13 SALLY GALEA MOTION TO MODIFY PLAN
PGM-4 Peter Macaluso 10-3-16 [60]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 3, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  The plan is ambiguous as to how much the Debtor is proposing to pay into the plan from a refinance. 

B.  The Debtor obtained approval of a motion to refinance which included an exhibit showing that $5,000.00 was
the “Unpaid Balance.” The Trustee believes that the Debtor proposes a lump sum payment of $5,000.00 to pay
off the plan.

C.  The proposed plan pays less than the currently confirmed plan would pay. 

Ultimately, the Trustee requests that the motion be granted provided the amount of the lump sum due is clarified
to be $5,000.00 payment to the plan. 

Debtor’s Reply

Debtor replies that she is proposing to pay a lump sum of $5,000.00 to pay off the plan.  Debtor
requests that this payment is clarified in the order granting modification.

The modified Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
granted and the proposed Chapter 13 Plan is confirmed.

**** 
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17. 16-26411-C-13 LANNIS/JAMIE POPE MOTION TO VALUE COLLATERAL OF
MET-2 Mary Ellen Terranella WELLS FARGO HOME MORTGAGE

10-29-16 [19]

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on October 29, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.

The Motion to Value secured claim of Wells Fargo Home Mortgage, “Creditor,” is denied.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 762 Lakeshore Court, Fairfield, California.  The Debtor seeks to value the property
at a fair market value of $630,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust held by Wells Fargo secures a loan with a balance of approximately
$694,113.00.  Wells Fargo additionally holds the second mortgage in the amount of $27,663.00. Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.   See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

Trustee’s Response

The Chapter 13 Trustee responds by questioning whether a second deed of trust exists and if not whether the
claim can be valued based on § 1322(b)(2). 
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Discussion

The court is not convinced that there is a second deed of trust presently on the property. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by Debtors having been
presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is
denied.

****   
  

November 22, 2016 at 2:00 p.m.  - Page  24



18. 16-26113-C-13 SANDRA WEBSTER OBJECTION TO CONFIRMATION OF
DPC-1 Richard Sturdevant PLAN BY DAVID P. CUSICK

10-20-16 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor failed to appear at the first meeting of creditors held on October 13, 2016.

B.  Debtor did not provide Trustee with a tax transcript or copy of his Federal Income Tax return with attachments
for the most recent pre-petition tax year for which a return was required, or a written statement that no such document
exists. 11 U.S.C. § 521(e)(2)(A); FRBP 4002(b)(3). This is required seven days before the date first set for the
meeting of creditors. 11 U.S.C. § 521(e)(2)(A)(1). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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19. 16-20615-C-13 GALE BUSH AND JERRY BAKER OBJECTION TO CLAIM OF CASH2,
DPC-2 Michael Hays CLAIM NUMBER 15-1

9-29-16 [49]

****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 29, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 15-1 of CASH2 is sustained and the claim is
disallowed in its entirety.

David Cusick, the Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of CASH2
(“Creditor”), Proof of Claim No.  15-1 (“Claim”), Official Registry of Claims in this case. Objector asserts that
the claim was not timely filed.  The claim was filed on June 9, 2016 and the bar date was June 8, 2016.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of CASH2, Creditor filed in this case by the Chapter
13 Trustee having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the objection to Proof of Claim Number 15-1 of
CASH2 is sustained and the claim is disallowed in its entirety.

****
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20. 16-21916-C-13 CHARLES/MARYLOU HODGE MOTION TO CONFIRM PLAN
SS-3 Scott Shumaker 10-11-16 [70]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 11, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes the motion on the basis that:

A.  Debtor has not provided tax returns to the Trustee.

B.  Debtor’s plan proposes a loan modification and proposes adequate protection payments to Seterus.  The Trustee
has not received the adequate protection payments in the proposed amount of $1,900.00 and the Debtor has not
included proof of such payment made to Seterus. 

C.  The motion states that the Debtor will pay $546.46 to Travis Federal Credit Union outside of the plan but it does
not appear that there is a claim filed by Travis Credit Union and the debt does not appear on the debtors’ schedules.

D.  Plan fails to provide for the priority claim of the Franchise Tax Board.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtors having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
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Chapter 13 Plan is not confirmed.

**** 
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21. 16-25917-C-13 JUNE KOGER OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

10-12-16 [43]
Also #22

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 12, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor proposes to value the secured claim of Wheels Financial Group in Class 2B but has not filed a motion to
value collateral. 

DISCUSSION

Debtor has filed a motion to value collateral (see matter #22).  There are objections to the motion to value and the
court, finding disputed material factual issues, will set an evidentiary hearing.  As such, the plan is currently not
confirmable.

The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is
confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been

November 22, 2016 at 2:00 p.m.  - Page  31

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-25917
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-25917&rpt=SecDocket&docno=43


presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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22. 16-25917-C-13 JUNE KOGER MOTION TO VALUE COLLATERAL OF
PGM-2 Peter Macaluso WHEELS FINANCIAL GROUP, LLC

10-11-16 [38]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 11, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
rsrespondent and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Value will be set for evidentiary hearing as set by the court at the hearing.

The Debtor seeks to value the collateral, a 2003 Ford Mustang, at $900.00.  The Creditor is owed
approximately $3008.39. 

Creditor’s Objection

Creditor objects and claims that based upon Kelly Blue Book the vehicle should be valued at
$2,063.00.

Trustee’s Response

The Trustee responds to point out that the Debtor likely undervalued the car by not including that it
was a convertible, and the Creditor likely overvalued the vehicle alleging good condition rather than fair
condition.

Debtor’s Reply

Debtor replies that the only admissible evidence is the Debtor’s valuation of the vehicle based on the 
Debtor’s personal knowledge of the vehicle. 

Discussion
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The court finds that there are material factual issues that exist, and an evidentiary hearing will be set.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral filed by Debtors,
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that, disputed material factual
issues appearing to exist, an evidentiary hearing will be scheduled
with respect to the Motion to Value.

**** 
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23. 16-23118-C-13 LE AIRHEART MOTION TO CONFIRM PLAN
PGM-3 Peter Macaluso 10-4-16 [48]

****
Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 4, 2016.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Trustee filed a statement of non-opposition. The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and
1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on October 4, 2016 is confirmed, and counsel for the
Debtor shall prepare an appropriate order confirming the Chapter 13 Plan,
transmit the proposed order to the Chapter 13 Trustee for approval as to
form, and if so approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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24. 11-38519-C-13 TIMOTHY/MARILYN THOMAS MOTION FOR SUBSTITUTION OF
DEF-5 David Foyil DECEASED PARTY, TO ALLOW

FURTHER ADMINISTRATION OF CASE
AND TO ALLOW JOINT DEBTOR TO
COMPLETE THE SECTION 1328
CERTIFICATE FOR DECEASED DEBTOR
TIMOTHY SCOTT THOMAS
10-18-16 [96]

****
Tentative Ruling:  The Motion for Substitution of Deceased Party has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 10, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion for Substitution has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to grant the Motion for Substitution.

Debtor brings this motion to allow Co-Debtor, Marilyn Thomas, substitute herself for the deceased
Debtor, Timothy Thomas.  The motion therefore additionally requests that the court allow further administration of
Timothy Thomas’s interest as a party in the case by substituting Marilyn Thomas as a party on behalf of the estate.

Trustee’s Response

Trustee opposes the motion on the basis that:

A.  Debtor filed amended Schedules listing property as “Settlement” with a value of $10,384.  Debtor then claims it
exempt.  The Trustee needs more information about the property.

B.  The motion does not cite any legal basis for the motion.  The Trustee points out 2 sections that may grant legal
basis for the motion.

C.  The surviving Debtor has not declared if any benefits have been received such as life insurance proceeds or social
security death benefits.

Debtor’s Reply
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The Debtor replies to the Trustee’s opposition:

A.  The settlement is for Timothy Scott Thomas product liability claim against the manufacturer of the drug,
Avandia.  This asset is exempted under § 703.140(b)(11)(D) and (E). 

B.  Debtor asserts that the local rule applicable is Rule 1016-1(b)(1).  

C.  All the plan payments have been paid.  Debtor did not receive any payments from life insurance and only $240 in
social security payments.

Discussion

The Debtor has adequately answered all of the requests of the Trustee and the court finds that there is
cause to grant the motion and allow for the completion of the administration of the case.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Substitution filed by the Chapter 13 Trustee having been presented
to the court, and upon review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion for Substitution of Deceased Party is granted. 
**** 
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25. 16-20919-C-13 PAUL/DOREEN BAILEY CONTINUED OBJECTION TO
DPC-1 Dale Orthner CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-30-16 [59]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on August 30, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion. At the hearing ---------------------------------.

The court’s decision is to overrule the Objection to Confirmation of plan.

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:     

A.     The Plan does not appear to be the Debtors’ best efforts. Debtors are above medium income. Form
122C-2 shows monthly disposable income as negative $444.76.  However, it appears Debtors now have
an additional $862.01 per month due to a reduction in their first mortgage payment.  Also, Debtors have
a history of receiving large tax refunds ($9,000 in 2015 and $16,000 in 2014).  The Plan does not
propose to incorporate all future tax refunds as additional payments.

B.     Debtors’ address on the petition is incorrect and needs to be amended.

Debtor’s Opposition

A. Debtors’ mortgage payment has been reduced, but they continue to incur substantial additional
expense due to the care of their adult, unemployed son with a head injury. Also, the Debtor
husband has 401k deductions from his pay for several months prior to the conversion of the case
from chapter 7. These deductions are continuing. Thus, the amount reflected on their Form 122C-
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2 is nearly accurate. 

B. Debtors have amended their petition and schedules to address the typographical address error and
reflect increase and decrease in expenses. Dkt. 65.

C. The proposed order confirming the plan now proposes to incorporate future tax refund funds into
plan payments.

Trustee’s Reply

A. The Plan still does not appear to be the Debtors’ best efforts.    Debtors have not provided
evidence of expenses related to the care of their adult disabled son.

B. Trustee is uncertain as to whether 401K contributions in the amount of $325 are reasonable
based on current circumstances and what amount was historically used. 

C. The proposed order confirming proposes to pay any taxes refunds in excess of $2,000.  Trustee is
uncertain as to why Debtors are proposing to retain up to $2,000.

The Trustee requests that the court set a briefing schedule and continue the matter for final hearing. 

OCTOBER 4 HEARING

     The court’s decision is to set a briefing schedule and continue the matter for final hearing pursuant to
the Trustee’s request.

     Debtors shall file a supplemental brief and evidence by October 12, 2016 that details: (1) their
expenses related to care for their adult son; (2) legal authority for withholding tax refunds; and (3) the
reasonableness of their current 401K contribution amount and the historic amount. 

     The Trustee shall file a responsive supplemental brief by October 19, 2016.

     The hearing is continued to November 1, 2016 at 2:00 p.m.

DISCUSSION

      Debtors filed a supplemental declaration in order to assuage the Trustee’s concerns.  The court is
convinced that the expenses are reasonable.  As the tax issue has been solved, the court finds the plan is
confirmable.

     The Plan does comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is overruled and the Plan
is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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     The Objection to the Chapter 13 Plan filed by the Chapter
13 Trustee having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Objection to the Chapter 13 Plan
is overruled. 

**** 
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26. 16-24125-C-13 MELISSA FAUS MOTION TO CONFIRM PLAN
RJ-4 Richard Jare 10-11-16 [61]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 11, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the basis that:

A.  Amended Schedules I and J have not been filed so it is unclear if the plan is the Debtor’s best efforts. 

B.  It is unclear where the Debtor currently resides or if rental expenses have changed in light of the court’s grant of
relief from stay.

C.  Debtor is delinquent $500 in plan payments.

Debtor’s Reply

Debtor replies that new I & J schedules have been filed by the debtor.  The Debtor expects that at the
hearing she will be current. 

The court does not have evidence that the debtor is current under the plan. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
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and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 
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27. 13-35429-C-13 PAUL ROMERO MOTION TO DISBURSE 2015 FEDERAL
DPB-3 Douglas Broomell TAX REFUND

10-27-16 [41]

****
Tentative Ruling:  The Motion to Disburse was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 27, 2016. Fourteen days’ notice is required.

The Motion to Disburse was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is grant the Motion to Disburse 

The Debtor brings this motion requesting an order that the Trustee disburse $4,225.14 for the express purpose of new
hearing aids and car repairs.

Trustee’s Response

The Trustee does not oppose the disbursement of $4,225.14 to the Debtor.  The Trustee points out that the Debtors’
2015 federal and state tax returns have not been provided to the Trustee.

Discussion

The court finds that the motion has merit and will be granted. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Motion to Disburse 2015 Federal Tax Return filed by the Debtor
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the Motion to Disburse 2015 Federal Tax Return
is granted.

**** 
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28. 16-26329-C-13 LESLIE CREED OBJECTION TO CONFIRMATION OF
DPC-1 Kristy Hernandez PLAN BY DAVID P. CUSICK

10-24-16 [23]
Also #29

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 24, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan may not be the Debtor’s best efforts.  The Plan deducts $350 for spouse’s credit card.  The Debtor
admitted that the balance of the credit cards will be paid off no later than January, 2017.  Plan payments after that
date should include the additional $350.

B.  The plan relies on the Motion to Value (matter #29).

Discussion

The Motion to Value is not objected to.  However, the plan must be amended to include payments of an
additional $350 into the plan after January, 2017.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.
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The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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29. 16-26329-C-13 LESLIE CREED MOTION TO VALUE COLLATERAL OF
HLG-1 Kristy Hernandez CITIFINANCIAL SERVICES, INC.

10-13-16 [16]

****
Final Ruling: No appearance at the October 13, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 13, 2016.  Twenty-
eight days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of CitiFinancial Services, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 600 Ferguson Street, Dixon, California.  The Debtor seeks to value the property at
a fair market value of $380,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368
F.3d 1165, 1173 (9th Cir. 2004). 

The first deed of trust secures a loan with a balance of approximately $399,000.00.  CitiFinancial
Services, Inc. second deed of trust secures a loan with a balance of approximately $43,811.00.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.  The trustee filed a non-opposition. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
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U.S.C. § 506(a) is granted and the claim of CitiFinancial Services
secured by a second deed of trust recorded against the real property
commonly known as 600 Ferguson Street, Dixon, California, is
determined to be a secured claim in the amount of $0.00, and the
balance of the claim is a general unsecured claim to be paid through
the confirmed bankruptcy plan.  The value of the Property is
$380,000.00 and is encumbered by senior liens securing claims
which exceed the value of the Property.

  
**** 
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30. 16-26032-C-13 BRENDA BENNETT OBJECTION TO CONFIRMATION OF
DPC-2 Pro Se PLAN BY DAVID P. CUSICK

10-19-16 [16]

****
Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

The Chapter 13 Trustee having filed a Withdrawal of the Motion to Dismiss the Bankruptcy Case, pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A)(i) and Federal Rules of Bankruptcy Procedure 9014 and 7041 the
Motion to Dismiss the Bankruptcy Case was dismissed without prejudice, and the matter is removed from the
calendar.

**** 
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31. 16-26432-C-13 CATHLEEN HALL MOTION TO VALUE COLLATERAL OF
CK-1 Catherine King VENTURA COUNTY CREDIT UNION

10-13-16 [13]

****
Tentative Ruling:  The Motion to Value has been set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 13, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
respondent and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Value secured claim of Ventura County Credit Union, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of 2007 GMC
Truck.  The Debtor seeks to value the property at a replacement value of $22,513.00 as of the petition filing date. 
As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan, more than 910 days prior to the filing
of the petition, with a balance of approximately $30,994.00. Therefore, the respondent creditor’s claim secured
by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to be in the
amount of $22,513.00. See 11 U.S.C. § 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

Trustee’s Response

The Trustee responds that the Debtor did not provide sufficient information about the vehicle, such
as the model or information as to the condition or options.  Furthermore, the Trustee points out that the credit
union has not filed a claim.

Discussion

The Debtor’s valuation of property is evidence of the property’s value.  No other party has put forth
any opinion as to the valuation of the property.  The Trustee points out that the Debtor simply listed the vehicle
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as a “2007 GMC Truck” rather than identifying the model of the vehicle.  The court has considered the Trustee’s
response, including the fact that Ventura County Credit Union has not filed a claim, and finds that the motion to
value is based upon the only evidence of the property’s value.  Therefore, the court will grant the motion.  The
court notes that the debtor filed a supplemental document complying with the concerns of the Trustee.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Value Collateral filed by Debtor,
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Ventura County Credit
Union secured by a purchase money security agreement recorded
against the 2007 GMC Truck is determined to be a secured claim in
the amount of $22,513.00, and the balance of the claim is a general
unsecured claim to be paid through the confirm bankruptcy plan.
The value of the Property is $22,513.00. 

**** 
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32. 11-33335-C-13 KEVIN/CATHERINE MATLOCK MOTION TO DETERMINE FINAL CURE
DPC-1 Paul Bains AND MORTGAGE PAYMENT RULE

3002.1
10-17-16 [139]

****
Tentative Ruling:  The Motion to Determine Final Cure and Mortgage Payment has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to
file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 17, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).
Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears at the
hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to set the Motion for a briefing schedule as ordered by the court at the hearing. 

The Chapter 13 Trustee brings this motion due to disputes between:

A.  amount of payments made by Trustee to pre-petition arrears claim;

B.  amount of payments made by the Trustee to the mortgage;

C.  amount of payments made by the Debtor to the ongoing mortgage after Trustee payments were concluded.

Trustee requests that the court issue a briefing schedule and hold a final hearing to determine the amount
of payment required if the default has not been cured.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Determine Final Cure and Mortgage Payment filed by the Chapter
13 Trustee having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Determine Final Cure and Mortgage
Payment is to be set for a briefing schedule as ordered by the court at the hearing.

****   
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33. 16-25337-C-13 DEWAYNE WILLIAMS MOTION TO CONFIRM PLAN
SJS-1 Scott Sagaria 10-4-16 [15]

****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 4, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a statement of non-opposition. The Plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on October 4, 2016 is confirmed, and
counsel for the Debtor shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed order to the Chapter 13
Trustee for approval as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the court.

**** 
 

November 22, 2016 at 2:00 p.m.  - Page  53

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-25337
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-25337&rpt=SecDocket&docno=15


34. 16-21539-C-13 JAMES MINEAU AND LISA OBJECTION TO CLAIM OF CAVALRY
EJS-1 SIEBERT SPV I, LLC, CLAIM NUMBER 5

Eric Schwab 9-30-16 [28]
Thru #36

****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 5 of Cavalry SPV I, LLC is sustained and the
claim is disallowed in its entirety.

Debtors (“Objectors”) requests that the court disallow the claim of Calvary SPV I, LLC (“Creditor”), Proof of
Claim No.  5 (“Claim”), Official Registry of Claims in this case. Objector asserts that the claim is barred by the
statute of limitations. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the court finds that the creditor’s claim is disallowed in its
entirety.  The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Calvary SPV I, LLC, Creditor filed in this case by
the Debtors having been presented to the court, and upon review of the pleadings,
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evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 5 of Calvary
SPV I, LLC is sustained and the claim is disallowed in its entirety.

****
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35. 16-21539-C-13 JAMES MINEAU AND LISA OBJECTION TO CLAIM OF SYSTEMS
EJS-2 SIEBERT AND SERVICE TECHNOLOGIES, INC,

Eric Schwab CLAIM NUMBER 7
9-30-16 [38]

****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 7 of Systems & Service Technologies, Inc. is
sustained and the claim is disallowed in its entirety.

Debtors (“Objectors”) requests that the court disallow the claim of Systems & Service Technologies Inc.
(“Creditor”), Proof of Claim No.  7 (“Claim”), Official Registry of Claims in this case. Objector asserts that the
claim is barred by the statute of limitations. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the court finds that the creditor’s claim is disallowed in its
entirety.  The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Systems & Service Technologies, Inc., Creditor
filed in this case by the Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED that the objection to Proof of Claim Number 7 of Systems
& Service Technologies Inc. is sustained and the claim is disallowed in its entirety.

****
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36. 16-21539-C-13 JAMES MINEAU AND LISA OBJECTION TO CLAIM OF SYSTEMS &
EJS-3 SIEBERT SERVICE TECHNOLOGIES, INC,

Eric Schwab CLAIM NUMBER 6
9-30-16 [33]

****
Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 6 of Systems & Service Technologies, Inc. is
sustained and the claim is disallowed in its entirety.

Debtors (“Objectors”) requests that the court disallow the claim of Systems & Service Technologies Inc.
(“Creditor”), Proof of Claim No.  6 (“Claim”), Official Registry of Claims in this case. Objector asserts that the
claim is barred by the statute of limitations. 

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the court finds that the creditor’s claim is disallowed in its
entirety.  The Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Systems & Service Technologies, Inc., Creditor
filed in this case by the Debtors having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing,

November 22, 2016 at 2:00 p.m.  - Page  58

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-21539
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-21539&rpt=S%20ecDocket&docno=33


IT IS ORDERED that the objection to Proof of Claim Number 6 of Systems
& Service Technologies Inc. is sustained and the claim is disallowed in its entirety.

****
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37. 16-25445-C-13 CAMMY WOOD CONTINUED OBJECTION TO
DPC-1 Jeffrey Guyton CONFIRMATION OF PLAN BY DAVID

Thru #39 P. CUSICK
10-5-16 [57]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 5, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan is not feasible and will not complete with 60 months in large part due to the Ledesmas’ claim.

B.  The plan indicates that there will be a payment of $3,600 per month paid in from the Debtor’s unmarried partner. 

C.  Debtor has not filed an attachment showing gross business income and expenses and instead just shows a net
business income of $1,811.00 per month.

D.  Debtor’s current monthly income is incorrect.

E.  The plan is not the Debtor’s best effort because the payment of $585 per month to Lending Club/Comenity Bank
is listed twice.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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38. 16-25445-C-13 CAMMY WOOD OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Jeffrey Guyton EXEMPTIONS

10-13-16 [67]

****
Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) - No opposition filed:  The Objection to Debtor’s Claim of Exemption has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 13, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The court’s decision is to sustain the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor’s Schedule C claims exemptions of 100% of fair market value of some real and personal property.  Debtor
has failed to claim definite amounts where C.C.P. § 704.010 allows exemptions only up to a definite amount. 

In particular, the Trustee opposes the exemption of Debtor’s real property at 8121 Hammonton-Smartsville Road,
Smartsville, CA valued at $110,000.00.  Debtor indicates thtat there is $0 equity in the property.  The California
exemptions only allow up to $100,000.00 to be exempt whereas the Debtor exempts 100% of the fair market value.

Additionally, Trustee objects to the Debtor exempting that property as her residence as she does not reside there. 
Trustee also objects to exemption of clothing valued at $200.00, jewelry valued at $500.00, a 2003 Ford F350 valued
at $2,253.50 and 3 horses valued at $1,000.  The Trustee believes these exemptions should be specifically
enumerated in value rather than relying upon the blanked statement of “100% of fair market value.” 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Exemptions filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Objection to Exemptions is sustained.

****   
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39. 16-25445-C-13 CAMMY WOOD CONTINUED OBJECTION TO
ME-2 Jeffrey Guyton CONFIRMATION OF PLAN BY FRANK

R. LEDESMA AND LOUISE D.
LEDESMA
10-6-16 [61]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 6, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion. At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Creditors, Frank and Louise Ledesma oppose confirmation of the Plan on the basis that their claim is not
treated fairly under the plan.  Furthermore, the Ledesmas assert that the plan is not filed in good faith and that the
plan is not feasible. 

The court finds the creditors’ argument persuasive. The Plan does not comply with 11 U.S.C. §§ 1322
and 1325(a).  The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditors, Frank and Louise
Ledesma having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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40. 11-41247-C-13 KAREN WALKER-PUGH MOTION TO DETERMINE FINAL CURE
DPC-1 Peter Macaluso AND MORTGAGE PAYMENT RULE

3002.1
10-21-16 [174]

****
Tentative Ruling:  The Motion to Determine Final Cure and Mortgage Payment has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to
file written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 21, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).
Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears at the
hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to continue the Motion until December 20, 2016 at 2:00 p.m. 

The Trustee brings this motion to determine the amount still due to the mortgage on the 1st Deed of Trust
on Debtor’s residence. 

Debtor’s Response

Debtor responds that she has started a trial loan modification that is scheduled to end on December 1,
2016.  Debtor requests a continuance to complete the loan modification payments.

The Trustee has no opposition to continuing the hearing.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Determine Final Cure and Mortgage Payment filed by the Chapter
13 Trustee having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Determine Final Cure and Mortgage
Payment is to be continued to December 20, 2016 at 2:00 p.m.

**** 
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41. 15-27747-C-13 RENE JARA MOTION TO MODIFY PLAN
RJ-2 Richard Jare 10-18-16 [40]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 18, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor has not filed Supplemental Schedules I and J so it is unclear if the Debtor can make payments.  The
Debtor has provided pay stubs, but the schedules need to be updated.

Discussion

The Debtor has filed updated schedules.  Furthermore, the Trustee has filed a supplemental motion
asserting that he no longer opposes the motion.  As a result, the plan will be confirmed. 

The modified Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,
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IT IS ORDERED that Motion to Confirm the Plan is
granted and the proposed Chapter 13 Plan is confirmed.

**** 
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42. 16-25347-C-13 JENNY DUMDUMAYA OBJECTION TO CONFIRMATION OF
DPC-1 Richard Jare PLAN BY DAVID P. CUSICK

Thru #44 10-12-16 [30]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 12, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor has failed to provide Employer Payment Advices.

B.  Debtor has listed a debt on a 2015 Lexus to Travis Credit Union in Class 2 B.  However this debt is more
properly to be included in Class 2 A. 

C.  Debtor cannot afford to make the plan payments mainly because Debtor is delinquent on mortgage payments. 
The extra contributions listed on the plan are not backed up by amended schedules and declarations.

D.  Plan is not the Debtor’s best efforts because the Debtor is not paying rent but has listed it as an expense.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
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been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****

November 22, 2016 at 2:00 p.m.  - Page  68



43. 16-25347-C-13 JENNY DUMDUMAYA MOTION FOR OBJECTION TO
DPC-2 Richard Jare DEBTOR'S DISCHARGE UNDER 11

U.S.C. SECTION 1328(F)
10-12-16 [34]

****
Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
     
Correct Notice Provided.  The Proof of Service states that the Objection and supporting pleadings were served on
Debtor (pro se), Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on
October 12, 2016. 28 days’ notice is required.  That requirement is met.

     The Objection to Discharge has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1)
and Federal Rule of Bankruptcy Procedure 4003(b).  The failure of the Debtor and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further,
because the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary.
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the defaults of the Debtor and the other
parties in interest are entered, the matter will be resolved without oral argument and the court shall issue its ruling
from the parties’ pleadings.

The Objection to Discharge is sustained.

Debtor Jenny DumDumaya received a discharge in case number 14-20122 on April 21, 2014. 

DISCUSSION

     Pursuant to 11 U.S.C. § 1328(f)(1), Debtor, Jenny Dumdumaya is not entitled to a discharge in this Chapter 13
case because Debtor received a discharge in a Chapter 7 case filed during the four year period preceding the date of
the order for relief in this case. The objection is sustained.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Objection to the Discharge filed by the Chapter 13 Trustee
having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that Objection to Discharge is sustained, and upon
successful completion of this case, the case shall be closed without entry
of a discharge, and Jenny Dumdumaya shall receive no discharge in case
number 16-25347.

****
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44. 16-25347-C-13 JENNY DUMDUMAYA OBJECTION TO CONFIRMATION OF
NLL-1 Richard Jare PLAN BY WELLS FARGO BANK, N.A.

10-13-16 [38]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the motion.  If any of these potential respondents
appear at the hearing and offers opposition to the motion, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further hearing is
proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 13, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or opposition
to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

Creditor, Wells Fargo Bank, N.A. opposes confirmation of the Plan on the basis that the proposed plan
does not provide for arrearages owed to the secured creditor. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Creditor, Wells Fargo Bank,
N.A. having been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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45. 13-31548-C-13 ALICIA WHITNEY CONTINUED MOTION TO MODIFY PLAN
RJ-4 Richard Jare 9-21-16 [73]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 21, 2016. Thirty-five days’ notice is required.  The court calculates that 34 days notice was provided. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor is delinquent $300.00 under the terms of the proposed plan.  The debtor has paid a total of
$9,921.00 to the Trustee.  Another payment of $300.00 will become due on October 25, 2016.

B.  Debtor proposes to pay two additional payments which total $600.00 to conclude the plan. 
However, remaining amounts to be paid include attorney fees of $565.05, general unsecured claims of the
Franchise Tax Board of $185.16 and Internal Revenue Service $135.01 plus Trustee fees.

C.  The plan does not provide for the Priority claims of the Internal Revenue Service for $125.68 and
the Franchise Tax Board for $523.91.

D.  The Trustee claims that the plan may not be filed in good faith because (i) the most recent
Schedule I and J were filed August 31, 2013, (ii) the debtor changed her address on July 1, 2014, (iii) The HOA
on the debtor’s real property subsequently obtained relief, (iv) the plan still provides, as class 4, Guild Mortgage
Company, for payments of $812.54 per month.  The record is not clear whether the debtor is making payments to
a Class 4 debt, and how the debtor can afford to live in a different place and if her expenses are different there. 

DEBTOR’S REPLY
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Debtor filed a reply on 10/19/2016, one day late pursuant to local rules.  Debtor responds to
Trustee’s reservations concerning payments to the tax entities by asserting that the plan can be increased in
length by two months or three months.  Debtor responds that the plan is not in bad faith because the Trustee
failed to adequately plead the same.  Finally, Debtor replies that this type of plan was usually unopposed in the
past, and therefore it should be unopposed now. 

TRUSTEE’S RESPONSE

Trustee responds that the delinquency has been addressed and paid by the Debtor.  Trustee asserts
that the debtor does not address that two priority claims are not provided for in the plan, but are provided only as
Class 6 unsecured claims.  Trustee reasserts its argument that the plan is not provided in good faith because the
debtor has moved and the plan still provides that the debtor is paying for their prior residence.

Trustee’s Status Report

The Trustee filed a status report following the hearing on October 25, 2016.  The Trustee continues
to oppose the debtor’s motion on the basis that:

A.  Debtor is delinquent $300 in plan payments.

B.  Debtor has sufficiently addressed the issue of feasibility.

C.  Debtor has not addressed the priority claims that were not provided for in Class 5 of the plan.

D.  Debtor has filed supplemental schedules but not a declaration in support.

The modified Plan still does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion to Confirm the
Plan is denied and the proposed Chapter 13 Plan is not confirmed.

**** 
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46. 16-26449-C-13 MARA STILES MOTION TO VALUE COLLATERAL OF
CK-1 Catherine King PACIFIC SERVICE CREDIT UNION

10-17-16 [16]
****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 17, 2016.  Twenty-
eight days’ notice is required.  That requirement is met. 

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of Pacific Service Credit Union, “Creditor,” is granted. 

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 1832 Oregon Avenue, Shasta Lake City, California.  The Debtor seeks to value the
property at a fair market value of $121,575.00 as of the petition filing date.  As the owner, the Debtor’s opinion
of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re
Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $129,570.00.  Pacific Service
Credit Union’s second deed of trust secures a loan with a balance of approximately $21,969.00.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Pacific Service Credit
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Union secured by a second deed of trust recorded against the real
property commonly known as 1832 Oregon Avenue, Shasta Lake
City, California, is determined to be a secured claim in the amount
of $0.00, and the balance of the claim is a general unsecured claim
to be paid through the confirmed bankruptcy plan.  The value of the
Property is $121,575.00 and is encumbered by senior liens securing
claims which exceed the value of the Property.

  
**** 
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47. 12-25952-C-13 CARMINE VISCUSI OBJECTION TO CLAIM OF SOLANO
PGM-2 Peter Macaluso COUNTY TAX COLLECTOR, CLAIM

NUMBER 21
Thru #49 9-30-16 [86]
****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 21 of Solano County Tax Collector is sustained
and the claim is disallowed in its entirety.

Debtor (“Objector”) requests that the court disallow the claim of Solano County Tax Collector (“Creditor”),
Proof of Claim No.  21 (“Claim”), Official Registry of Claims in this case. Objector asserts that the claim was not
timely filed.  The claim was filed on May 2, 2016 and the bar date was September 23, 2012.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Solano County Tax Collector, Creditor filed in this
case by the Debtor having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

November 22, 2016 at 2:00 p.m.  - Page  75

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=12-25952
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=12-25952&rpt=SecDocket&docno=86


IT IS ORDERED that the objection to Proof of Claim Number 21 of Solano
County Tax Collector is sustained and the claim is disallowed in its entirety.

****
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48. 12-25952-C-13 CARMINE VISCUSI OBJECTION TO CLAIM OF SOLANO
PGM-3 Peter Macaluso COUNTY TAX COLLECTOR, CLAIM

NUMBER 22
9-30-16 [90]

****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 22 of Solano County Tax Collector is sustained
and the claim is disallowed in its entirety.

Debtor (“Objector”) requests that the court disallow the claim of Solano County Tax Collector (“Creditor”),
Proof of Claim No.  22 (“Claim”), Official Registry of Claims in this case. Objector asserts that the claim was not
timely filed.  The claim was filed on May 2, 2016 and the bar date was September 23, 2012.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Solano County Tax Collector, Creditor filed in this
case by the Debtor having been presented to the court, and upon review of the pleadings,
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evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 22 of Solano
County Tax Collector is sustained and the claim is disallowed in its entirety.

****
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49. 12-25952-C-13 CARMINE VISCUSI OBJECTION TO CLAIM OF SOLANO
PGM-4 Peter Macaluso COUNTY TAX COLLECTOR, CLAIM

NUMBER 23
9-30-16 [94]

****

Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to Claim and supporting pleadings were
served on the Creditor, Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and
Office of the United States Trustee on September 30, 2016. 44 days’ notice is required.  (Fed. R. Bankr. P.
3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition filing requirement.)  That requirement is met.

     The Objection to Claim has been set for hearing on the notice required by Local Bankruptcy Rule 3007-
1(b)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties and other parties in interest are entered.  Upon review of the record there
are no disputed material factual issues and the matter will be resolved without oral argument.  The court will
issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 23 of Solano County Tax Collector is sustained
and the claim is disallowed in its entirety.

Debtor (“Objector”) requests that the court disallow the claim of Solano County Tax Collector (“Creditor”),
Proof of Claim No.  23 (“Claim”), Official Registry of Claims in this case. Objector asserts that the claim was not
timely filed.  The claim was filed on May 2, 2016 and the bar date was September 23, 2012.

Section 502(a) provides that a claim supported by a Proof of Claim is allowed unless a party in
interest objects.  Once an objection has been filed, the court may determine the amount of the claim after a
noticed hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that the party objecting to a proof of
claim has the burden of presenting substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the creditor’s proof of claim. Wright v. Holm
(In re Holm), 931 F.2d 620, 623 (9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie), 349
B.R. 204, 210 (B.A.P. 9th Cir. 2006).

Based on the evidence before the court, the creditor’s claim is disallowed in its entirety.  The
Objection to the Proof of Claim is sustained.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to Claim of Solano County Tax Collector, Creditor filed in this
case by the Debtor having been presented to the court, and upon review of the pleadings,
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evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the objection to Proof of Claim Number 23 of Solano
County Tax Collector is sustained and the claim is disallowed in its entirety.

****
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50. 15-26854-C-13 ANTHONY SIPPIO MOTION TO MODIFY PLAN
HLG-6 Kristy Hernandez 10-7-16 [80]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 7, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A. The Debtor is delinquent $4,415.00 under the terms of the proposed plan.

B. The plan appears to contemplate a 61 month payment plan.

Debtor’s Reply

Debtor filed a late reply that indicated that the debtor is current on plan payments.  Additionally, the reply
contains modifying language to clear up the clerical error concerning the duration of the plan. 

As a result, the modified Plan does comply with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that Motion to Confirm the Plan is granted and the proposed Chapter
13 Plan filed on October 7, 2016 is confirmed.

**** 
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51. 13-20356-C-13 HENRY/KATHERINE KANAE MOTION FOR COMPENSATION FOR
PGM-6 Peter Macaluso PETER G. MACALUSO, DEBTORS'

ATTORNEY
10-12-16 [180]

****
Final  Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on October 12, 2016. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Peter Macaluso, Attorney for Debtors, (“Applicant”) for Henry and Katherine Kanae, (“Clients”), makes a first
and final motion for compensation.  

     The period for which the fees are requested is for the period of September 29, 2016 through October 12, 2016. 
Applicant requests fees in the amount of $1,800.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
addressed;
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      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
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debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $4,000.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with two Motions to Dismiss and
two Motions to Modify.  Applicant provides a task billing analysis and supporting evidence for the services provided
at the hourly rate of $300/hour.  Applicant requests to be reimbursed for just 6 total hours of work.  

     Total Hours: 17.35 hours.          
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     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees        $1,800.00
     

     The Chapter 13 Trustee filed a statement of nonopposition on October 17, 2016.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Peter Macaluso (“Applicant”),
Attorney for the Chapter 13 Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, Peter Macaluso is
allowed the fees in the amount of $1,800.00 as a professional of the Estate.

               
****

November 22, 2016 at 2:00 p.m.  - Page  86



52. 16-25663-C-13 MORGAN MITCHELL OBJECTION TO CONFIRMATION OF
DPC-1 James Keenan PLAN BY DAVID P. CUSICK

10-12-16 [19]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 12, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is $3,000 delinquent in plan payments and has paid $0 into the plan.

B.  Plan fails to provide for the secured claim of the Internal Revenue Service in the amount of $9,000.00.  The
plan proposes to pay the Internal Revenue Service in Class 5 as a priority debt in the amount of $110,000.00
whereas the proof of claim states a priority claim in the amount of $118,590.36.

C.  Debtor has failed to file income taxes for 2013, 2014 and 2015. 

D.  Debtor admitted at the meeting of creditors that he failed to provide for an expense of $100.  Therefore, the
debtor is unable to make plan payments. 

E.  Based on all of the debtor’s documents, it is unclear what the debtor’s true monthly income is.  Additionally,
the debtor has a listed expense of $26,357.59 labeled as “other expenses” and these expenses are never specified.

F.  Form 122C-1 is not complete and the debtor has failed to list any income of the last 6 months prior to filing. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
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Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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53. 16-22864-C-13 IRIS ROBERSON CONTINUED MOTION TO DISMISS
DPC-2 Peter Macaluso CASE

8-22-16 [31]
Also #54
****

Tentative Ruling:  The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, and Office of the United States Trustee on August 22, 2016.  By the court’s calculation,
51 days’ notice was provided.  28 days’ notice is required.

     The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The Debtor filed opposition.  If it appears at the hearing that disputed material factual issues remain to be resolved, a
later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Dismiss and the case is dismissed.

     The Trustee seeks dismissal of the case on the basis that the Debtor is $12,600.00 delinquent in plan payments,
which represents multiple months of the $4,200.00 plan payment.  Failure to make plan payments is unreasonable
delay which is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

DEBTORS’ OPPOSITION

     Debtors assert that they will be current on, and file an amended plan, on or before the hearing on this matter.

DISCUSSION

     Debtors filed an amended plan on September 30, 2016.  The hearing on the amended plan is November 22, 2016. 
There is no evidence that Debtors, who paid nothing into the original plan, are current on the modified plan. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Motion to Dismiss the Chapter 13 case filed by the Chapter 13
Trustee having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion to Dismiss is granted and the case
is dismissed.

****
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54. 16-22864-C-13 IRIS ROBERSON MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 9-30-16 [57]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 30, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee objects to confirmation on the basis that:

A.  Debtor is $2,000 delinquent on plan payments.

B.  Plan is not in Debtor’s best efforts as the plan proposes to pay a 0% dividend to unsecured creditors.  The plan
payments are drastically lower than the amount of disposable income showing on the Debtor’s schedules due to a
number of numerical discrepancies pointed out by the Trustee including a payment for mortgage while the plan
proposes to sell the house.

C.  The plan calls for adequate protection payments, however does not include the month of March 2017.

D.  The plan proposes to pay $3,000 in attorneys fees, however it appears that $4,000 in attorneys fees are owed. 

E.  On November 1, 2016 the secured creditor was granted relief from stay and the plan may need to be amended due
to potential foreclosure. 

The secured creditor also filed an objection to confirmation. 

Debtor’s Reply

Debtor replies requesting additional time to file, set, and serve a further amended plan.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****  
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55. 15-26366-C-13 LINDA LOVELACE AND GLORIA MOTION TO MODIFY PLAN
NBC-5 HOUSTON 10-11-16 [75]

Eamonn Foster

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 11, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Claims came in higher than scheduled, and therefore the plan will take 63 months absent sufficient funds to
be returned from tax refunds.

B.  Debtor has not filed amended schedules in support of the proposed plan payment increase. 

C.  As the Debtors’ first modified plan was not filed as a stand alone document, its existence is not clearly
discernible in the docket. 

The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
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cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 
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56. 16-21966-C-13 TANIA PEREZ MOTION TO CONFIRM PLAN
TOG-1 Thomas Gillis 9-26-16 [47]

****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 26, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a statement of non-opposition. The Plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on September 26, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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57. 15-22667-C-13 VICTOR/CORNELIA UBANDO MOTION TO INCUR DEBT
BMV-4 Bert Vega 10-7-16 [68]

****
Tentative Ruling:  The Motion to Incur Debt has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on October 7, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Incur Debt  has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
respondent and other parties in interest are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Incur Debt is denied.

The motion seeks permission to purchase a 2016 Dodge Dart, which the total purchase price is
$38,849.50, with monthly payments of $504.66.  

A motion to incur debt is governed by Federal Rule of Bankruptcy Procedure 4001(c). In re Gonzales,
No. 08-00719, 2009 WL 1939850, at *1 (Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion
list or summarize all material provisions of the proposed credit agreement, “including interest rate, maturity,
events of default, liens, borrowing limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at 4001(c)(1)(A).  The court must know the
details of the collateral as well as the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

Trustee’s Opposition

The Trustee opposes the motion on the basis that:

A.  Debtors have not explained why they are seeking to purchase a new car rather than a less expensive used car. 

B.  Debtors included a letter from Farmers indicating that insurance proceeds on the totaled vehicle are
$13,454.44.  The Debtors fail to provide whether the funds have been received and paid to the lienholder on the
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vehicle or if the debtor received those funds to purchase a new vehicle.

Discussion

The Debtors have not indicated why the purchase of a brand new vehicle is necessary.  Furthermore, the
court needs to have some sort of information on the proceeds of the insurance policy.  Absent evidence
addressing the above listed concerns, the motion will be denied.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Incur Debt filed by Debtor having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion to Incur Debt is denied.
****
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58. 16-27371-C-13 RONALD/MARLEEN TUTT MOTION TO VALUE COLLATERAL OF
RJ-1 Richard Jare FLAGSHIP CREDIT ACCEPTANCE, LLC

11-9-16 [10]

****
Tentative Ruling:  The Motion to Value was not properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2). 

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on November 9, 2016. Fourteen days’ notice is required. That requirement was not met.  The court
calculates that only 13 days’ notice was given.

     The Motion to Value was not properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value secured claim of Flagship Credit Acceptance, LLC, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of 2016 Chevrolet
Cruze.  The Debtor seeks to value the property at a replacement value of $20,000.00 as of the petition filing date. 
As the owner, the Debtor’s opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also
Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan, more than 910 days prior to the filing
of the petition, with a balance of approximately $24,059.00. Therefore, the respondent creditor’s claim secured
by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to be in the
amount of $20,000.00. See 11 U.S.C. § 506(a).

Trustee’s Response

The Trustee asserts that he would have no opposition to reducing the claim by $4,059.00 which
would be a valuation of $20,759.88.

Discussion

The court finds the motion substantively valid.  However, the debtor failed to file the motion
pursuant to LBR 9014-1(f)(2).  That section requires that motions be served at least 14 days prior to the hearing.
The court calculates that this motion was filed 13 days prior to the hearing.  

The Debtor filed a declaration indicating that the motion was filed on November 8, and the computer
system did not pick it up until just after midnight on November 8, 2016 so the motion showed that it was
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technically filed on November 9, 2016.  The court is sympathetic to the perils of e-filing, and will hear the motion
regardless of the indicated filing time.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Flagship Credit
Acceptance, LLC. secured by a security agreement recorded against
the property commonly referred to as a 2016 Chevrolet Cruze is
determined to be a secured claim in the amount of $20,000.00, and
the balance of the claim is a general unsecured claim to be paid
through the confirmed bankruptcy plan.  The value of the Property is
$20,000.00.

****   
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59. 16-24172-C-13 DARREN CARTER AND AMY MOTION TO CONFIRM PLAN
SJS-1 ALEXANDER-CARTER 10-5-16 [25]

Scott Sagaria

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 5, 2016  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation of the plan on the basis that:

A.  The debtors are delinquent $717.00 in plan payments.  The debtor has paid $3,099.00 into the plan to date.

B.  The Debtors are over the median income and proposes plan payments with a 8.74% dividend to unsecured
creditors.  Debtor lists an expense on Schedule J for an auto payment that is listed in the plan as a Class 2 debt. 

C.  Debtors are paying their mom yet only propose an 8.74% dividend to unsecured creditors.  This may be unfairly
discriminating against general unsecured claims. 

D.  Debtor does not appear to be able to make the plan payments.  Debtor filed amended schedules that decreased
rent expenses by $625.00 without explanation.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtors having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,
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IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****  
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60. 16-24173-C-13 RICHARD BROUETTE MOTION TO CONFIRM PLAN
EJS-2 Eric Schwab 10-11-16 [27]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 11, 2106  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the basis that:

A.  Debtor is delinquent $12,120.00 in plan payments. 

B.  The plan lists that the attorney of record was paid $3,000 prior to filing and $3,000 additional fees will be paid
through the plan.  On both the Disclosure of Compensation and the Rights and Responsibilities, the total fees charged
and paid are listed at $3,000.00.

C.  Debtor appears to be over the median income but did not file and complete form 122C-1 properly and did not file
and complete form 122C-2.

D.  The amount listed as the Internal Revenue Service’s claim appears to be a typographical error.

Debtor’s Response

Debtor filed a response asserting that Debtor would be filing an amended Plan in response to the defects
pointed out by the Trustee’s objection.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.
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The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****  
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61. 16-25973-C-13 DANILO BANAYAT OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

10-12-16 [17]
Also #62

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 12, 2016, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor cannot make plan payments because the debtor’s disposable income is $151.00 per month while the
proposed plan payments are $1,250.00 per month. 

B.  Debtor failed to complete Form 122C-1. 

C.  Plan fails to provide a monthly dividend to pay attorney fees.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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62. 16-25973-C-13 DANILO BANAYAT OBJECTION TO DEBTOR'S CLAIM OF
DPC-2 Peter Macaluso EXEMPTIONS

10-12-16 [21]

****

Tentative Ruling:  The Objection to Debtor’s Claim of Exemptions has been set for hearing on the notice required
by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The
failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 12, 2016.  Twenty eight days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to overrule the Objection. 

Chapter 13 Trustee opposes Debtor’s exemptions the basis that:

A.  Debtor is married but his spouse did not file as a co-debtor.  The debtor filed a spousal waiver in this case
waiving any exemptions other than those under C.C.P. § 703.140(b).  However, the debtor claims exemptions under
C.C.P. § 704.730.  A spousal waiver is not required to claim those exemptions and now the debtor has waived his
right to claim the exemptions he has claimed on Schedule C. 

Debtor’s Response

Debtor responds that the spousal waiver filed is only applicable to usage in C.C.P. § 703.  As the debtor did not use
those exemptions, the waiver should be deemed as moot or non-applicable. 

Trustee’s Reply

The Trustee reasserts his argument that the debtor waived the exemptions being claimed. 

Discussion

The Debtor appeared to have waived exemptions with the filing of the spousal waiver.  However, there is no
argument whether the debtor would be entitled to the exemptions he has claimed absent a waiver.  The court finds
that the waiver is inapplicable, and the debtor is claiming exemptions that are properly claimed pursuant to C.C.P.
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§ 704.730.  As a result, the objection will be overruled.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

The Objection to Exemptions filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Objection to Exemptions is overruled.

**** 
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63. 16-24174-C-13 JOHNNY/MELISSA ROBBINS CONTINUED MOTION TO DISMISS
DPC-1 Peter Cianchetta CASE

9-13-16 [22]
Also #64
****

Tentative Ruling:  The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, and Office of the United States Trustee on September 13, 2016. By the court’s
calculation, 29 days’ notice was provided.  28 days’ notice is required.

     The Motion to Dismiss has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The Debtor filed opposition.  If it appears at the hearing that disputed material factual issues remain to be resolved, a
later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Dismiss and dismiss the case.

     David Cusick, the Chapter 13 Trustee, filed the instant motion to dismiss September 13, 2016. Dckt 22. The
Trustee seeks dismissal due to the Debtor’s delinquency.

     Debtors filed a late Opposition to the Trustee’s Motion October 3, 2016. The Debtor states that a new Plan and
Motion to Confirm have been set for hearing on November 22, 2016, curing their delinquency.
 
     The Trustee seeks dismissal of the case on the basis that the Debtor is $659.66 delinquent in plan payments, which
represents multiple months of the $329.83 plan payment.  Failure to make plan payments is unreasonable delay which
is prejudicial to creditors. 11 U.S.C. § 1307(c)(1).

     While the Debtors have filed an Amended Plan, it fails to cure the delinquency. Dckt 34. Additionally, the Trustee
has expressed concern over the Debtor’s ability to afford the required payments under the terms of the Amended
Plan.

     Cause exists to dismiss this case.  The motion is granted and the case is dismissed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion to Dismiss the Chapter 13 case filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

     IT IS ORDERED that the Motion to Dismiss is granted and the case is dismissed.
****
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64. 16-24174-C-13 JOHNNY/MELISSA ROBBINS MOTION TO CONFIRM PLAN
PLC-1 Peter Cianchetta 10-3-16 [31]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 3, 2106  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the basis that:

A.  Debtor has not commenced payment.  The amended plan calls for $0 in payments for the first 3 months.  The
declaration in support of this claims that the debtor was sick and did not have any sick time so he missed some pay.
The debtor’s schedules indicate that the debtor did not have any sick time.  However, the debtor’s pay advice from
the State of California dated July 1, 2016 reflected that the debtor has 16 hours of sick time.

The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtors having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

****  
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65. 15-28376-C-13 KA KHA MOTION TO CONFIRM PLAN
MAC-4 Marc Caraska 9-28-16 [77]

****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 28, 2016. Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the respondent and
other parties in interest are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

The court will approve a plan that complies with 11 U.S.C. §§ 1322 and 1325(a). Debtors have filed
evidence in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or
creditors.  The Trustee filed a statement of non-opposition. The Plan complies with 11 U.S.C. §§ 1322 and
1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by
the Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on September 28, 2016 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order to the court.

**** 
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66. 16-23181-C-13 ROBERT/LOUISE FORD MOTION TO COMPROMISE
SDH-2 Scott Hughes CONTROVERSY/APPROVE SETTLEMENT

AGREEMENT WITH RENT-A-CENTER
WEST, INC.
10-17-16 [47]

****
Tentative Ruling:  The Motion to Approve Compromise has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on October 17, 2016. 28
days’ notice is required.  That requirement is met.

The Motion For Approval of Compromise has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties in interest are entered. 

The Motion For Approval of Compromise is granted.

     Robert and Louise Ford, the Chapter 13 Debtors, (“Movants”) request that the court approve a compromise and
settle competing claims and defenses with Rent-A-Center West, Inc. (“Settlor”).  Settlor repossessed a laptop that
Debtors leased from Settlor under a rental-purchase agreement.  Debtors requested their original laptop back after the
repossession but were given a replacement laptop and lost data they had not otherwise saved.

     Movant and Settlor has resolved these claims and disputes, subject to approval by the court on the following terms
and conditions summarized by the court (the full terms of the Settlement is set forth in the Settlement Agreement
filed as Exhibit A in support of the Motion, Dckt.  50):

A.  Settlor to pay $2,000 in damages to Movants.

B.  Settlor to pay $2,000 in attorney’s fees to Scott Hughes.

C.  Movants to release and forever discharge Settlor from any claims that Movants might have now or in the future
arising from the events in question.

D.  Movants will file this motion to approve.

E.  The Settlement Agreement shall not be construed as an admission of wrongdoing.
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DISCUSSION

     Approval of a compromise is within the discretion of the court. U.S. v. Alaska Nat’l Bank of the North (In re
Walsh Construction), 669 F.2d 1325, 1328 (9th Cir. 1982).  When a motion to approve compromise is presented to
the court, the court must make its independent determination that the settlement is appropriate.  Protective Committee
for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-425 (1968). In evaluating
the acceptability of a compromise, the court evaluates four factors:

1. The probability of success in the litigation;

2. Any difficulties expected in collection;

3. The complexity of the litigation involved and the expense, inconvenience and delay necessarily attending it; and

4. The paramount interest of the creditors and a proper deference to their reasonable views.

In re A & C Props., 784 F.2d 1377, 1381 (9th Cir. 1986); In re Woodson, 839 F.2d 610, 620 (9th Cir. 1988).

Probability of Success
Not addressed. 

Difficulties in Collection
Not an issue.

Expense, Inconvenience and Delay of Continued Litigation
Normal issues.

Paramount Interest of Creditors
The amount received in the agreement is just $4,000 and will be exempt.  

     Upon weighing the factors outlined in A & C Props and Woodson, the court determines that the compromise is in
the best interest of the creditors and the Estate.  The motion is granted with respect to the compromise, however relief
is not granted with respect to a determination that the money received is not property of the estate.  Additionally, fees
and expenses will not be granted without an accompanying motion and hearing. 

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes
for the hearing.

     The Motion to Approve Compromise filed by Robert and Louise
Ford, Chapter 13 Debtors, (“Movants”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

     IT IS ORDERED that the Motion to Approve Compromise between
Movants and Rent-A-Center West, Inc. (“Settlor”) is granted and the
respective rights and interests of the parties are settled on the Terms set
forth in the executed Settlement Agreement filed as Exhibit A in support
of the Motion(Docket Number 50).

****
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67. 16-25883-C-13 JEFFREY/JULIE HAMPTON OBJECTION TO CONFIRMATION OF
DPC-1 Mark Wolff PLAN BY DAVID P. CUSICK

10-20-16 [26]
Also #68

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan relies on the motion to value collateral (see matter #68).

B.  The plan, the Rights and Responsibilities, and the Disclosure of Attorney Compensation, all state that Mr.
Wolff was paid $1,000.00 prior to the filing of the case.  However, the Debtor admitted at the meeting of
creditors that $2,000 had been paid to Mr. Wolff prior to the filing of the case. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,
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IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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68. 16-25883-C-13 JEFFREY/JULIE HAMPTON MOTION TO VALUE COLLATERAL OF
WW-1 Mark Wolff BANK OF AMERICA, N.A.

11-8-16 [30]
****

Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, parties requesting special notice, and Office of the United States
Trustee on November 8, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value secured claim of Bank of America, N.A., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 8930 Lake Elsinore Court, Elk Grove, California.  The Debtor seeks to value the
property at a fair market value of $250,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion
of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re
Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $408,410.39.  Bank of
America, N.A.’s second deed of trust secures a loan with a balance of approximately $53,891.47.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s
secured claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the
secured claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir.
1997).  The valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is
granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtors having been presented to the court, and upon review of the

November 22, 2016 at 2:00 p.m.  - Page  114

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-25883
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-25883&rpt=SecDocket&docno=30


pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Bank of America, N.A.
secured by a second deed of trust recorded against the real property
commonly known as 8930 Lake Elsinore Court, Elk Grove,
California is determined to be a secured claim in the amount of
$0.00, and the balance of the claim is a general unsecured claim to
be paid through the confirmed bankruptcy plan.  The value of the
Property is $250,000.00 and is encumbered by senior liens securing
claims which exceed the value of the Property.

****   
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69. 15-23185-C-13 AMANDA SHRINER CONTINUED MOTION TO MODIFY PLAN
RJ-4 Richard Jare 8-9-16 [107]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
August 9, 2016. Thirty-five days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy Rules
3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to the
proposed modifications was filed by Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

     A. Debtor is delinquent $1,350.00 under the terms of the confirmed plan.

     B. Debtor states that she has changed jobs several times after filing. Debtor did not file a Supplemental
Schedule I or Supplemental Schedule J in support of the motion.

DEBTOR’S REPLY

     Counsel for Debtor filed a Request for Continuance (dckt. 118) asserting that he could not assemble a reply by
the deadline. Debtor requests a continuance of the hearing for further reply.

DISCUSSION

     Debtor is delinquent on plan payments and has not filed Schedules to reflect her current employment status. 
The Debtor has filed pay stubs in support of the motion.  The court still does not have evidence that the debtor is
current under the terms of the proposed plan. 
     
     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.
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The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.

**** 
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70. 16-26385-C-13 KIMBERLY WELCH MOTION TO AVOID LIEN OF CAPITAL
RWH-3 Ronald Holland ONE BANK USA, N.A.

10-11-16 [22]
****

Final Ruling: No appearance at the November 22, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditors, and Office of the United States Trustee on October 11, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Avoid Lien has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the
defaults of the non-responding parties are entered.  Upon review of the record there are no disputed material
factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from the
parties’ pleadings.

The Motion to Avoid Lien is granted.

A judgment was entered against the Debtor in favor of Capital One Bank USA, N.A. for the sum of
$9,993.885.  The abstract of judgment was recorded with Sacramento County on October 25, 2010. That lien
attached to the Debtor’s residential real property commonly known as 8775 Kilkenny Ct., Elk Grove, California.

The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A).  Pursuant to the Debtor’s Schedule A,
the subject real property has an approximate value of $313,000 as of the date of the petition.  The unavoidable
consensual liens total $275,883.31 on that same date according to Debtor’s Schedule D.  The Debtor claimed an
exemption pursuant to Cal. Civ. Proc. Code § 704.730 in the amount of $37,116.69 in Schedule C.  The
respondent holds a judicial lien created by the recordation of an abstract of judgment in the chain of title of the
subject real property.  After application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is
no equity to support the judicial lien.  Therefore, the fixing of this judicial lien impairs the Debtor’s exemption of
the real property and its fixing is avoided subject to 11 U.S.C. § 349(b)(1)(B).

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by the court: 

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Avoid Judicial Lien pursuant to 11
U.S.C. § 522(f) filed by the Debtor having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the judgment lien of Capital
One Bank USA, recorded on October 25, 2010, with the Sacramento
County Recorder, against the real property commonly known as
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8775 Kilkenny Ct., Elk Grove, California, is avoided pursuant to 11
U.S.C. § 522(f)(1), subject to the provisions of 11 U.S.C. § 349 if
this bankruptcy case is dismissed. 

****
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71. 15-23689-C-13 STEVEN SANDOVAL CONTINUED MOTION TO MODIFY PLAN
PGM-3 Gabriel Liberman 9-15-16 [67]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 15, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to continue the Motion to Confirm the Modified Plan to December 20, 2016 at 2:00
p.m.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor’s Plan proposes to change creditor Caliber Home loans from Class 1 to Class 4 based
upon a trial loan modification.  A trial loan modification cannot be made a permanent plan term.  Debtor needs to
seek approval of a permanent loan modification.

B.  Debtor is delinquent $50.00 under the proposed plan terms. 

DEBTOR’S REPLY

At the previous hearing, Debtor requested that the hearing on the Motion to Modify be continued to
allow time to file and hear a motion on a permanent loan modification.  The court granted the loan modification
on October 12, 2016.  Debtor requests a continuance to resolve the permanent loan modification matter with the
mortgage company.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.
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The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
continued to December 20, 2016 at 2:00 p.m.

**** 
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72. 16-25591-C-13 DAVID/WENDY CHEW OBJECTION TO CONFIRMATION OF
DPC-1 Jeffrey Ogilvie PLAN BY DAVID P. CUSICK

10-20-16 [21]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 20, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  The plan is not the Debtors’ best effort.  Debtors are above median income and propose only a 36 month plan. 
The Debtors fail to properly complete the means test and propose a 36 month plan contrary to 11 U.S.C. §
1325(b)(1)(B). 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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73. 14-22392-C-13 ROBERT BELLONI MOTION FOR COMPENSATION BY THE
PLC-3 Peter Cianchetta LAW OFFICE OF PETER CIANCHETTA

DEBTOR'S ATTORNEY
10-17-16 [51]

****
Tentative Ruling:  The Motion for Compensation has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on October 17, 2016.  Twenty eight days’ notice is required.  That requirement is met.

The Motion for Compensation has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The Motion for Allowance of Professional Fees is granted.

                            
     Peter Cianchetta, Attorney for Debtors, (“Applicant”) for Robert Belloni (“Client”), makes a motion for
compensation.  

     The period for which the fees are requested is for the period of July 11, 2016 through October 17, 2016. 
Applicant requests fees in the amount of $1,645.00 and costs in the amount of $43.96.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
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addressed;

      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
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the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $4,000.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with two Motions to Dismiss and
two Motions to Modify.  Applicant provides a task billing analysis and supporting evidence for the services provided
at the hourly rate of approximately $278/hour.    

     Total Hours: 5.9 hours.          
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     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees        $ 1,645.00
     Costs $      43.96
     
Trustee’s Response

First the Trustee opposes the motion on the basis that the motion purports that counsel was paid $500 by
the debtor prior to the filing of the case.  Counsel was not counsel for the debtor at the time of filing.  The Trustee
asserts that he is unclear how much counsel should be paid.  As a result, the Trustee requests that the motion be
denied. 

Debtor’s Reply

Debtor replies that the initial deposit remains in trust and has not been applied.  The statement that it
applied first to filing fees and costs was a typographical error.  The motion seeks fees and costs of $1,688.96, the
$500 that is held in trust could be applied to that and the remaining $1,188.96 to be paid through the plan. 

Discussion

The court agrees that counsel should clear up the issue of the $500 pre petition fee as well as how that money was
used.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Peter Cianchetta (“Applicant”),
Attorney for the Chapter 13 Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause appearing, 

IT IS ORDERED that the Peter Cianchetta is allowed the fees in the amount of $1,688.96 as a
professional of the estate.

               
****
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74. 16-23097-C-13 CARL BROWN MOTION TO CONFIRM PLAN
PGM-1 Peter Macaluso 10-6-16 [53]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the
respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as required by
Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
October 6, 2016.  Forty-two days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 2002(b). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Trustee opposes confirmation on the basis that:

A.  Debtor cannot make payments.  Debtor was delinquent and claimed that he has been unemployed and just did not
have the money to make payments.  Debtor received new employment and filed new schedules.  The schedules
reflected additional income, but also reflected greatly increased expenses. 

B.  Debtor’s proposed adequate protection payments do not even cover the interest payments.

C.  Debtor added a claim for post-petition payments for HSBC/ASC.  The Trustee is unable to determine how the
amount was determined.

Debtor’s Reply

Debtor submitted a reply stating that the Debtor is now fully employed.  Additionally, the reply asserts
that the Debtor is going through marriage difficulties which has contributed to the increase in expenses.  The Debtor
has represented that the plan will be amended to allow for mortgage payments to increase to $2,012.00.

Discussion

The Debtor’s reply mentions that the Debtor’s expenses are increasing due to marriage difficulties.
However, the Debtor does not include a declaration to that effect or explain specifically the increases, which the
court notes are substantial.  The Debtor’s offer to make higher payments on the mortgage does not meet the Trustee’s
concerns as the payments still do not cover the interest amount. 
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The Plan complies does not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor having been
presented to the court, and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and the proposed
Chapter 13 Plan is not confirmed.

**** 

November 22, 2016 at 2:00 p.m.  - Page  128


