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UNITED STATES BANKRUPTCY COURT 
Eastern District of California 
Honorable Jennifer E. Niemann 

Hearing Date: Wednesday, November 18, 2020 
Place: Department A – Courtroom #11 

Fresno, California 
 
 
 

ALL APPEARANCES MUST BE TELEPHONIC 
(Please see the court’s website for instructions.) 

 
Pursuant to District Court General Order 618, no persons are permitted 
to appear in court unless authorized by order of the court until further 
notice.  All appearances of parties and attorneys shall be telephonic 
through CourtCall.  The contact information for CourtCall to arrange for 
a phone appearance is: (866) 582-6878. 
 

INSTRUCTIONS FOR PRE-HEARING DISPOSITIONS 
 Each matter on this calendar will have one of three possible 
designations:  No Ruling, Tentative Ruling, or Final Ruling.  These 
instructions apply to those designations. 
 
 No Ruling:  All parties will need to appear at the hearing unless 
otherwise ordered. 
 

Tentative Ruling:  If a matter has been designated as a tentative 
ruling it will be called. The court may continue the hearing on the 
matter, set a briefing schedule or enter other orders appropriate for 
efficient and proper resolution of the matter. The original moving or 
objecting party shall give notice of the continued hearing date and the 
deadlines. The minutes of the hearing will be the court’s findings and 
conclusions.  

 
 Final Ruling:  Unless otherwise ordered, there will be no hearing 
on these matters. The final disposition of the matter is set forth in 
the ruling and it will appear in the minutes. The final ruling may or 
may not finally adjudicate the matter. If it is finally adjudicated, the 
minutes constitute the court’s findings and conclusions. 
 
 Orders:  Unless the court specifies in the tentative or final 
ruling that it will issue an order, the prevailing party shall lodge an 
order within 14 days of the final hearing on the matter. 
 
 
THE COURT ENDEAVORS TO PUBLISH ITS RULINGS AS SOON AS POSSIBLE. HOWEVER, 

CALENDAR PREPARATION IS ONGOING AND THESE RULINGS MAY BE REVISED OR 
UPDATED AT ANY TIME PRIOR TO 4:00 P.M. THE DAY BEFORE THE SCHEDULED 

HEARINGS. PLEASE CHECK AT THAT TIME FOR POSSIBLE UPDATES. 
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1:30 PM 
 

1. 19-13302-A-7   IN RE: YESENIA CABRERA CISNEROS 
   JES-1 
 
   MOTION TO COMPEL 
   10-19-2020  [18] 
 
   JAMES SALVEN/MV 
   JERRY LOWE/ATTY. FOR DBT. 
 
 
NO RULING 
  
 
2. 20-13302-A-7   IN RE: WILLIAM/KRISTINA SMOOT 
   MET-1 
 
   MOTION FOR RELIEF FROM AUTOMATIC STAY 
   10-21-2020  [18] 
 
   BANK OF THE WEST/MV 
   SCOTT LYONS/ATTY. FOR DBT. 
   MARY TANG/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted.   
 
ORDER: The Moving Party shall submit a proposed order in conformance 

with the ruling below.   
 
This motion was set for hearing on 28 days’ notice as required by Local Rule of 
Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, the 
U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 
Constitutional due process requires a movant make a prima facie showing that 
they are entitled to the relief sought, which the movant has done here.  
  
The movant, Bank of the West (“Movant”), seeks relief from the automatic stay 
under 11 U.S.C. §§ 362(d)(1) and (d)(2) with respect to a 2016 Heartland 
Wilderness Trailer (“Vehicle”). Doc. #18. 
 
11 U.S.C. § 362(d)(1) allows the court to grant relief from the stay for cause, 
including the lack of adequate protection. “Because there is no clear 
definition of what constitutes ‘cause,’ discretionary relief from the stay must 
be determined on a case by case basis.” In re Mac Donald, 755 F.2d 715, 717 
(9th Cir. 1985).  
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-13302
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=632168&rpt=Docket&dcn=JES-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=632168&rpt=SecDocket&docno=18
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-13302
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648287&rpt=Docket&dcn=MET-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648287&rpt=SecDocket&docno=18
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11 U.S.C. § 362(d)(2) allows the court to grant relief from the stay if the 
debtor does not have an equity in such property and such property is not 
necessary to an effective reorganization.  
 
After review of the included evidence, the court finds that “cause” exists to 
lift the stay because the debtors have failed to make at least four complete 
pre-petition payments. Movant has produced evidence that the debtors are 
delinquent by at least $995.56. Id.  
 
The court also finds that the debtors do not have any equity in the Vehicle and 
the Vehicle is not necessary to an effective reorganization because the debtors 
are in chapter 7. Id. The Vehicle is valued at $22,000.00 and the debtors owe 
$25,362.44. Doc. #20. 
 
Accordingly, the motion will be granted pursuant to 11 U.S.C. §§ 362(d)(1) and 
(d)(2) to permit Movant to dispose of its collateral pursuant to applicable law 
and to use the proceeds from its disposition to satisfy its claim. No other 
relief is awarded. According to the debtors’ Statement of Intention, the 
Vehicle will be surrendered. 
 
The 14-day stay of Fed. R. Bankr. P. 4001(a)(3) will be ordered waived because 
debtors have failed to make at least four pre-petition payments to Movant and 
the Vehicle is a depreciating asset. 
 
 
3. 20-12813-A-7   IN RE: JESUS RODRIGUEZ AND MARIA GUADALUPE BAEZA 
   KMM-1 
 
   MOTION FOR RELIEF FROM AUTOMATIC STAY 
   10-15-2020  [19] 
 
   FIFTH THIRD BANK, N.A./MV 
   HENRY NUNEZ/ATTY. FOR DBT. 
   KIRSTEN MARTINEZ/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted.   
 
ORDER: The Moving Party shall submit a proposed order in conformance 

with the ruling below.   
 
This motion was set for hearing on 28 days’ notice as required by Local Rule of 
Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, the 
U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 
Constitutional due process requires a movant make a prima facie showing that 
they are entitled to the relief sought, which the movant has done here.  
  

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-12813
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=647102&rpt=Docket&dcn=KMM-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=647102&rpt=SecDocket&docno=19
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The movant, Fifth Third Bank, N.A. (“Movant”), seeks relief from the automatic 
stay under 11 U.S.C. §§ 362(d)(1) and (d)(2) with respect to a 2018 Dodge Ram 
1500 (“Vehicle”). Doc. #19. 
 
11 U.S.C. § 362(d)(1) allows the court to grant relief from the stay for cause, 
including the lack of adequate protection. “Because there is no clear 
definition of what constitutes ‘cause,’ discretionary relief from the stay must 
be determined on a case by case basis.” In re Mac Donald, 755 F.2d 715, 717 
(9th Cir. 1985).  
 
11 U.S.C. § 362(d)(2) allows the court to grant relief from the stay if the 
debtor does not have an equity in such property and such property is not 
necessary to an effective reorganization.  
 
After review of the included evidence, the court finds that “cause” exists to 
lift the stay because the debtors have failed to make at least seven complete 
pre- and post-petition payments. Movant has produced evidence that the debtors 
are delinquent by at least $6,089.09. Doc. #21.  
 
The court also finds that the debtors do not have any equity in the Vehicle and 
the Vehicle is not necessary to an effective reorganization because the debtors 
are in chapter 7. Id. The Vehicle is valued at $31,225.00 and the debtors owe 
$54,219.53. Doc. #19. 
 
Accordingly, the motion will be granted pursuant to 11 U.S.C. §§ 362(d)(1) and 
(d)(2) to permit Movant to dispose of its collateral pursuant to applicable law 
and to use the proceeds from its disposition to satisfy its claim. No other 
relief is awarded.  
 
 
4. 20-13428-A-7   IN RE: VANESSA RYAN 
   HRH-1 
 
   MOTION FOR RELIEF FROM AUTOMATIC STAY 
   11-4-2020  [12] 
 
   MANUFACTURERS BANK/MV 
   RAFFI KHATCHADOURIAN/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Denied as moot.   
 
ORDER:  The court will issue an order. 
 
An order dismissing this case was entered on November 9, 2020. Doc. #22. The 
motion will be DENIED AS MOOT. 
 
 
5. 20-12431-A-7   IN RE: JEFFREY SHAFFER 
   UST-1 
 
   MOTION TO APPROVE STIPULATION TO DISMISS CHAPTER 7 CASE 
   WITHOUT ENTRY OF DISCHARGE 
   10-20-2020  [33] 
 
   TRACY DAVIS/MV 
   ERIC ESCAMILLA/ATTY. FOR DBT. 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-13428
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648698&rpt=Docket&dcn=HRH-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648698&rpt=SecDocket&docno=12
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-12431
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=646014&rpt=Docket&dcn=UST-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=646014&rpt=SecDocket&docno=33
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   BOOKER CARMICHAEL/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted. 
 
ORDER:  The Moving Party shall submit a proposed order in conformance
   with the ruling below. 
 
This motion was set for hearing on at least 28 days’ notice pursuant to Local 
Rule of Practice (“LBR”) 9014-1(f)(1). The failure of creditors or any other 
party in interest to file written opposition at least 14 days prior to the 
hearing as required by LBR 9014-1(f)(1)(B) may be deemed a waiver of any 
opposition to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53 
(9th Cir. 1995). Further, because the court will not materially alter the 
relief requested by the moving party, an actual hearing is unnecessary. See 
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). Therefore, the 
defaults of the above-mentioned parties in interest are entered. Upon default, 
factual allegations will be taken as true (except those relating to amount of 
damages). Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 
1987). Constitutional due process requires a movant make a prima facie showing 
that they are entitled to the relief sought, which the movant has done here.  
 
Jeffrey Steven Shaffer (“Debtor”), the debtor in this Chapter 7 case, and Tracy 
Hope Davis (“Trustee”), the United States Trustee, filed a written stipulation 
to dismissal of Debtor’s Chapter 7 case on October 19, 2020. Doc. #32. Trustee 
now moves the court for an order approving the stipulation dismissing Debtor’s 
voluntary petition for relief under Chapter 7 of the United States Bankruptcy 
Code. Doc. #33.  
 
A debtor does not have an absolute right to dismiss a voluntary Chapter 7 case. 
Bartee v. Ainsworth (In re Bartee), 317 B.R. 362, 366 (B.A.P. 9th Cir. 2004). 
Section 707 of the Bankruptcy Code governs dismissal of a chapter 7 case, 
whereby the court “may dismiss a case under this chapter only after notice and 
a hearing and only for cause.” 11 U.S.C. § 707(a); In re Kaur, 510 B.R. 281, 
285 (Bankr. E.D. Cal. 2014). Regarding cause, a voluntary Chapter 7 debtor is 
entitled to dismissal so long as such dismissal will cause no legal prejudice 
to interested parties. Kaur, 510 B.R. at 286 (citations omitted). 
 
The motion was fully noticed to all parties in interest, and there is no 
opposition to the stipulation. Because the stipulation provides for dismissal 
of the case without an entry of discharge, the court finds that dismissal will 
not harm the creditors. Accordingly, Trustee’s motion is GRANTED and the 
stipulation is approved. 
 
 
6. 14-11336-A-7   IN RE: RAUL/REBECCA JARA 
   SW-6 
 
   MOTION TO AVOID LIEN OF DISCOVER BANK 
   10-10-2020  [133] 
 
   RAUL JARA/MV 
   STARR WARSON/ATTY. FOR DBT. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=14-11336
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=544904&rpt=Docket&dcn=SW-6
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=544904&rpt=SecDocket&docno=133
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DISPOSITION: Denied without prejudice. 
 
ORDER:  The court will issue an order. 
 
This motion is DENIED WITHOUT PREJUDICE. The motion and related pleadings as 
filed do not comply with Local Rule of Practice (“LBR”) 9004-2(c)(1). 
 
LBR 9004-2(c)(1) requires that “[m]otions, notices, objections, responses, 
replies, declarations, affidavits, other documentary evidence, exhibits, 
memoranda of points and authorities, other supporting documents, proofs of 
service, and related pleadings” to be filed as separate documents. Debtors’ 
filing at Docket #133 combines the motion to avoid judicial lien with an 
exhibit in support of the motion. The exhibit is not attested to in a 
declaration; however, the motion references the exhibit and includes the signed 
verification of Raul Jara. Doc. #133. Failure to comply with the LBR is grounds 
for denial without prejudice. 
Before filing this motion, the moving party was made aware of the same defect 
in a previous motion to avoid lien filed in this case. Civil Minutes, 
Doc. #129. The court urges counsel to review the local rules in order to be 
compliant in future matters. The rules can be accessed on the court’s website 
at http://www.caeb.circ9.dcn/LocalRules.aspx.  
 
 
7. 19-14953-A-7   IN RE: STARLENE VEGA 
   JES-2 
 
   MOTION TO COMPEL 
   10-19-2020  [49] 
 
   JAMES SALVEN/MV 
   BENNY BARCO/ATTY. FOR DBT. 
   PETER FEAR/ATTY. FOR MV. 
   WITHDRAWN 
 
 
FINAL RULING:  There will be no hearing on this matter. 
 
DISPOSITION:  Dropped from calendar.   
 
NO ORDER REQUIRED: Movant withdrew the motion on October 28, 2020. Doc. #53. 
 
 
8. 20-13160-A-7   IN RE: EDGAR PEREZ AND MITZI ZEPEDA-PEREZ 
   JHW-1 
 
   MOTION FOR RELIEF FROM AUTOMATIC STAY 
   10-16-2020  [12] 
 
   SANTANDER CONSUMER USA INC./MV 
   JERRY LOWE/ATTY. FOR DBT. 
   JENNIFER WANG/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted.   
 
ORDER: The Moving Party shall submit a proposed order in conformance 

with the ruling below.   

http://www.caeb.circ9.dcn/LocalRules.aspx
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-14953
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=636808&rpt=Docket&dcn=JES-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=636808&rpt=SecDocket&docno=49
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-13160
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=647930&rpt=Docket&dcn=JHW-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=647930&rpt=SecDocket&docno=12
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This motion was set for hearing on 28 days’ notice as required by Local Rule of 
Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, the 
U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 
Constitutional due process requires a movant make a prima facie showing that 
they are entitled to the relief sought, which the movant has done here.  
 
The movant, Santander Consumer USA Inc. (“Movant”), seeks relief from the 
automatic stay under 11 U.S.C. §§ 362(d)(1) with respect to a 2018 Dodge 
Durango (“Vehicle”). Doc. #12. 
 
11 U.S.C. § 362(d)(1) allows the court to grant relief from the stay for cause, 
including the lack of adequate protection. “Because there is no clear 
definition of what constitutes ‘cause,’ discretionary relief from the stay must 
be determined on a case by case basis.” In re Mac Donald, 755 F.2d 715, 717 
(9th Cir. 1985).  
 
After review of the included evidence, the court finds that “cause” exists to 
lift the stay because the debtor has failed to make at least four complete pre-
and post-petition payments. Movant has produced evidence that debtors are 
delinquent by at least $2,452.76. Doc. #15.  
 
The court also finds that the debtors do not have any equity in the Vehicle and 
the Vehicle is not necessary to an effective reorganization because the debtors 
are in chapter 7. Id. The debtors’ possession of the Vehicle stems from a lease 
agreement with Movant that matures on March 12, 2022, according to which the 
debtors do not own the Vehicle. Doc. #16. 
 
Accordingly, the motion will be granted pursuant to 11 U.S.C. §§ 362(d)(1) to 
permit Movant to gain immediate possession of the Vehicle pursuant to 
applicable law. No other relief is awarded. Movant obtained possession of the 
Vehicle pre-petition on December 12, 2018. 
 
The 14-day stay of Fed. R. Bankr. P. 4001(a)(3) will be ordered waived because 
debtor has failed to make at least four pre- and post-petition payments to 
Movant in accordance with the lease agreement. 
 
 
9. 15-14163-A-7   IN RE: DANNY/BEVERLY ALLEN 
   DMG-4 
 
   MOTION FOR COMPENSATION FOR D. MAX GARDNER, TRUSTEES ATTORNEY(S) 
   10-20-2020  [137] 
 
   ROBERT WILLIAMS/ATTY. FOR DBT. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted. 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=15-14163
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=575535&rpt=Docket&dcn=DMG-4
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=575535&rpt=SecDocket&docno=137
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ORDER:  The Moving Party shall submit a proposed order in conformance
   with the ruling below. 
 
This motion was set for hearing on at least 28 days’ notice pursuant to Local 
Rule of Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, 
the U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 
Constitutional due process requires a moving party make a prima facie showing 
that they are entitled to the relief sought, which the movant has done here. 
 
D. Max Gardner (“Movant”), counsel for Chapter 7 trustee Jeffrey M. Vetter 
(“Trustee”), requests an allowance of final compensation and reimbursement for 
expenses for services rendered May 27, 2019 through October 19, 2020. 
Doc. #137. Movant provided legal services valued at $5,394.80, and requests 
compensation for that amount. Doc. #137. Movant requests reimbursement for 
expenses in the amount of $160.75. Doc. #137. 
 
Section 330(a)(1) of the Bankruptcy Code authorizes “reasonable compensation 
for actual, necessary services rendered” and “reimbursement for actual, 
necessary expenses” to a “professional person.” 11 U.S.C. § 330(a)(1). In 
determining the amount of reasonable compensation to be awarded to a 
professional person, the court shall consider the nature, extent, and value of 
such services, taking into account all relevant factors. 11 U.S.C. § 330(a)(3). 
 
Movant’s services included, without limitation: (1) case administration; 
(2) obtaining approval for the employment of an auctioneer; (3) administrative 
expense approval. Decl. of D. Max Gardner, Doc. #139. The court finds the 
compensation and reimbursement sought are reasonable, actual, and necessary. 
 
This motion is GRANTED on a final basis. The court allows final compensation in 
the amount of $5,394.80 and reimbursement for expenses in the amount of 
$160.75. Trustee is authorized to make a combined payment of $5,555.55, 
representing compensation and reimbursement, to Movant. Trustee is authorized 
to pay the amount allowed by this order from available funds only if the estate 
is administratively solvent and such payment is consistent with the priorities 
of the Bankruptcy Code. 
 
 
10. 20-12470-A-7   IN RE: JEANNETTE CABATU-DEES 
    JES-1 
 
    MOTION TO EMPLOY BAIRD AUCTION AND APPRAISALS AS AUCTIONEER, 
    AUTHORIZING SALE OF PROPERTY AT PUBLIC AUCTION AND 
    AUTHORIZING PAYMENT OF AUCTIONEER FEES AND EXPENSES 
    10-19-2020  [13] 
 
    JAMES SALVEN/MV 
    DAVID JENKINS/ATTY. FOR DBT. 
 
 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-12470
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=646147&rpt=Docket&dcn=JES-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=646147&rpt=SecDocket&docno=13
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FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted.   
 
ORDER: The Moving Party shall submit a proposed order in conformance 

with the ruling below.   
 
This motion was set for hearing on 28 days’ notice as required by Local Rule of 
Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, the 
U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 
Constitutional due process requires a movant make a prima facie showing that 
they are entitled to the relief sought, which the movant has done here.  
  
James E. Salven (“Trustee”), the Chapter 7 trustee of the bankruptcy estate of 
Jeannette A. Cabatu-Dees (“Debtor”), moves the court for an order 
(1) authorizing the employment of Baird Auctions & Appraisals (“Auctioneer”); 
(2) authorizing the sale of a Hanwa Mini 14 with scope, serial no. B282858, and 
a Ruger .22 with scope, serial no. 825-96206 (together, the “Firearms”) at 
public auction on or after December 1, 2020 at Auctioneer’s location at 
1328 N. Sierra Vista, Suite B, Fresno, California; and (3) authorizing the 
estate to pay Auctioneer commission and expenses. Tr.’s Mot., Doc. 13. 
 
Pursuant to 11 U.S.C. § 363(b)(1), the trustee, after notice and a hearing, may 
“use, sell, or lease, other than in the ordinary course of business, property 
of the estate.” Proposed sales under § 363(b) are reviewed to determine whether 
they are: (1) in the best interests of the estate resulting from a fair and 
reasonable price; (2) supported by a valid business judgment; and (3) proposed 
in good faith. In re Alaska Fishing Adventure, LLC, 594 B.R. 883, 887 (Bankr. 
D. Alaska 2018) (citing 240 N. Brand Partners, Ltd. v. Colony GFP Partners, 
L.P. (In re 240 N. Brand Partners, Ltd.), 200 B.R. 653, 659 (B.A.P. 9th Cir. 
1996)). “In the context of sales of estate property under § 363, a bankruptcy 
court ‘should determine only whether the trustee’s judgment [is] reasonable and 
whether a sound business justification exists supporting the sale and its 
terms.’” Alaska Fishing Adventure, 594 B.R. at 889 (quoting 3 COLLIER ON 
BANKRUPTCY ¶ 363.02[4] (Richard Levin & Henry J. Sommer eds., 16th ed.)). 
“[T]he trustee’s business judgment is to be given great judicial deference.” 
Id. at 889-90 (quoting In re Psychometric Sys., Inc., 367 B.R. 670, 674 (Bankr. 
D. Colo. 2007)). 
 
Trustee believes that approval of the sale on the terms set forth in the motion 
is in the best interests of creditors and the estate. Decl. of James E. Salven, 
Doc. #16. Trustee’s experience indicates that a sale of the Firearms at public 
auction will yield the highest net recovery to the estate. Doc. #16. The 
proposed sale is made in good faith. 
 
Section 327(a) of the Bankruptcy Code provides, in relevant part, “the trustee, 
with the court’s approval, may employ . . . auctioneers . . . that do not hold 
or represent an interest adverse to the estate, and that are disinterested 
persons, to represent or assist the trustee in carrying out the trustee’s 
duties under this title.” 11 U.S.C. § 327(a). The trustee may, with the court’s 
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approval, employ an auctioneer on any reasonable terms and conditions of 
employment, including on a retainer, on an hourly basis, on a fixed or 
percentage fee basis, or on a contingent fee basis. 11 U.S.C. § 328(a). An 
application to employ a professional on terms and conditions to be pre-approved 
by the court must unambiguously request approval under § 328. See Circle K. 
Corp. v. Houlihan, Lokey, Howard & Zukin, Inc., 279 F.3d 669, 671 (9th Cir. 
2002). 
 
The court finds that Auctioneer is a disinterested person as defined by 
11 U.S.C. § 101(14) and does not hold or represent an interest adverse to the 
estate. Decl. of Jeffrey Baird, Doc. #15. Trustee requires Auctioneer’s 
services to advertise the sale of the Firearms, assist in storing the Firearms 
until sold, and assist in other matters related to the auction sale of the 
Firearms. Doc. #16. Trustee has agreed to pay Auctioneer a commission of 15% of 
the gross sale price and estimated expenses of $150.00. Trustee unambiguously 
requests pre-approval of payment to Auctioneer pursuant to § 328. Doc. #13; 
Doc. #15. 
 
Accordingly, this motion is GRANTED. Trustee’s business judgment is reasonable 
and the proposed sale of the Firearms at public auction is in the best 
interests of creditors and the estate. The arrangement between Trustee and 
Auctioneer is reasonable in this instance. Trustee is authorized to sell the 
Firearms on the terms set forth in the motion. Trustee is authorized to employ 
and pay Auctioneer for services as set forth in the motion. Trustee shall 
submit a form of order that specifically states that employment of Auctioneer 
has been approved pursuant to 11 U.S.C. § 328. 
 
 
11. 20-13277-A-7   IN RE: ANTONIO VELAZQUEZ AND BILLY RUIZ 
    MET-1 
 
    MOTION FOR RELIEF FROM AUTOMATIC STAY 
    10-21-2020  [12] 
 
    BANK OF THE WEST/MV 
    T. O'TOOLE/ATTY. FOR DBT. 
    MARY TANG/ATTY. FOR MV. 
 
 
FINAL RULING: There will be no hearing on this matter. 
 
DISPOSITION: Granted.   
 
ORDER: The Moving Party shall submit a proposed order in conformance 

with the ruling below.   
 
This motion was set for hearing on 28 days’ notice as required by Local Rule of 
Practice (“LBR”) 9014-1(f)(1). The failure of creditors, the debtors, the 
U.S. Trustee, or any other party in interest to file written opposition at 
least 14 days prior to the hearing as required by LBR 9014-1(f)(1)(B) may be 
deemed a waiver of any opposition to the granting of the motion. Cf. Ghazali v. 
Moran, 46 F.3d 52, 53 (9th Cir. 1995). Further, because the court will not 
materially alter the relief requested by the moving party, an actual hearing is 
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered 
and the matter will be resolved without oral argument. Upon default, factual 
allegations will be taken as true (except those relating to amount of damages). 
Televideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987). 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-13277
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648241&rpt=Docket&dcn=MET-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=648241&rpt=SecDocket&docno=12
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Constitutional due process requires a movant make a prima facie showing that 
they are entitled to the relief sought, which the movant has done here.  
  
The movant, Bank of the West (“Movant”), seeks relief from the automatic stay 
under 11 U.S.C. §§ 362(d)(1) and (d)(2) with respect to a 2019 Chevrolet 
Traverse (“Vehicle”). Doc. #12. 
 
11 U.S.C. § 362(d)(1) allows the court to grant relief from the stay for cause, 
including the lack of adequate protection. “Because there is no clear 
definition of what constitutes ‘cause,’ discretionary relief from the stay must 
be determined on a case by case basis.” In re Mac Donald, 755 F.2d 715, 717 
(9th Cir. 1985).  
 
11 U.S.C. § 362(d)(2) allows the court to grant relief from the stay if the 
debtor does not have an equity in such property and such property is not 
necessary to an effective reorganization.  
 
After review of the included evidence, the court finds that “cause” exists to 
lift the stay because the debtors have failed to make at least two complete 
pre- and post-petition payments. Movant has produced evidence that the debtors 
are delinquent by at least $1,249.12. Doc. #14.  
 
The court also finds that the debtors do not have any equity in the Vehicle and 
the Vehicle is not necessary to an effective reorganization because the debtors 
are in chapter 7. Id. The Vehicle is valued at $28,799.00 and the debtors owe 
$38,097.95. Doc. #12. 
 
Accordingly, the motion will be granted pursuant to 11 U.S.C. §§ 362(d)(1) and 
(d)(2) to permit Movant to dispose of its collateral pursuant to applicable law 
and to use the proceeds from its disposition to satisfy its claim. No other 
relief is awarded. According to the debtors’ Statement of Intention, the 
Vehicle will be surrendered. 
 
The 14-day stay of Fed. R. Bankr. P. 4001(a)(3) will be ordered waived because 
debtor has failed to make at least two pre- and post-petition payments to 
Movant and the Vehicle is a depreciating asset. 
 


