UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 1 Street, 7th Floor
Courtroom 28, Department A
Sacramento, California

DAY: MONDAY
DATE: NOVEMBER 16, 2020
CALENDAR: 9:00 A.M. CHAPTER 7 CASES

RULINGS

Each matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change i1ts intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: ““[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g. nomenclature (2017 Honda
Accord,” rather than “2016 Honda Accord), amounts, (“$880,” not “$808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.
60(a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1. 18-20906-A-7 IN RE: VLADIMIR NIKITIN
PGM-1

MOTION TO ABANDON
10-7-2020 [65]

MARK SHMORGON/ATTY. FOR DBT.
DEBTORS DISCHARGED: 06/04/2018; NON-OPPOSITION

Final Ruling

Motion: Compel Abandonment of Property of the Estate

Notice: LBR 9014-1(f)(1); trustee’s non-opposition filed
Disposition: Granted

Order: Prepared by moving party pursuant to the instructions below

Subject: State Court Case, Case No. 34-2016-00193392

Non-Exempt Equity: Given the trustee’s belief that the asset will
not generate any funds for the estate, ECF 65, the court concludes
the debtor has no non-exempt equity.

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Property of the estate may be abandoned under § 554 of the
Bankruptcy Code if property of the estate is “burdensome to the
estate or of iInconsequential value and benefit to the estate.” See
11 U.S.C. 8 554(a)—(b). Upon request of a party in interest, the
court may issue an order that the trustee abandon property of the
estate if the statutory standards for abandonment are fulfilled.

“Every motion or other request for relief shall be accompanied by
evidence establishing its factual allegations and demonstrating that
the movant is entitled to the relief requested. Affidavits and
declarations shall comply with Fed. R. Civ. P. 56(c)(4).” L.B.R.
9014-1(d)(3) (D).

The debtor’s motion to abandon is not supported by a declaration or
other admissible evidence in violation of L.B.R. 9014-1(d)(3) (D).
However, the property described above was listed in the debtor’s
schedules with an unknown value, Schedules A/B Item #33, ECF 1. The
debtor has not claimed an exemption in the property, Schedule C, ECF
1. The trustee reported that the estate has no assets available for
distribution, January 29, 2020. The trustee has also filed a non-
opposition to the debtor’s motion to abandon. The court therefore
concludes the property described above is either burdensome to the
estate or of inconsequential value to the estate. An order
compelling abandonment is warranted.


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-20906
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=610016&rpt=Docket&dcn=PGM-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=610016&rpt=SecDocket&docno=65

2. 20-24307-A-7 IN RE: LOURDES DE RUIZ
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-9-2020 [10]

LUONG LECHAU/ATTY. FOR DBT.
JENNIFER WANG/ATTY. FOR MV.
SANTANDER CONSUMER USA INC. VS.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2018 Chevrolet Equinox
Value of Collateral: $19,325.00
Aggregate of Liens: $31,231.68

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

“[A]fter notice and a hearing,” the court may terminate, annul,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” if the debtor lacks “equity” in
that property and if that “property is not necessary for an
effective reorganization.” 11 U.S.C. § 362(d); see also Fed. R.
Bankr. P. 4001(a)(1). The party seeking stay relief bears the
burden of proof as to “the debtor’s equity in the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.S.C. 8 362(g)(1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. 8§ 362(g9)(2).

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. § 362(d)(2). Chapter 7 is a mechanism
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http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=20-24307
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=647392&rpt=Docket&dcn=JHW-1
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for liquidation, not reorganization, and, therefore, property of the
estate i1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982).

In this case, the aggregate amount due all liens exceeds the value
of the collateral and the debtor has no equity in the property. As
a consequence, the motion will be granted, and the l14-day stay of
Federal Rule of Bankruptcy Procedure 4001(a)(3) will be waived. No
other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Santander Consumer USA, Inc.’s motion for relief from the automatic
stay has been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2018 Chevrolet Equinox, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.



3. 13-30625-A-7 IN RE: MONICA SPENGLER
MWB-5

MOTION TO AVOID LIEN OF MIDLAND FUNDING LLC AND/OR MOTION TO
RELEASE ABSTRACT OF JUDGEMENT IMPAIRING EXEMPT PROPERTY
9-29-2020 [41]

MARK BRIDEN/ATTY. FOR DBT.
DEBTOR DISCHARGED: 11/18/2013; JOINT DEBTOR DISCHARGED:
1171872013

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Subject Property:2070 Roxford Court, Redding, CA 96001

Judicial Lien: $3,995.40
Consensual Lien: $299,644.00
Exemption Claimed: $1.00
Value: $140,000.00

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522(f)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, honpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien. As a result, the
responding party’s judicial lien will be avoided entirely.
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4. 20-23533-A-7 IN RE: JOSEPH/VALERIE CLARK
MS-4

MOTION TO COMPEL ABANDONMENT
10-8-2020 [49]

MARK SHMORGON/ATTY. FOR DBT.
DEBTORS DISCHARGED: 10/27/20; NON-OPPOSITION

Final Ruling

Motion: Compel Abandonment of Property of the Estate

Notice: LBR 9014-1(f)(1); trustee’s non-opposition filed
Disposition: Granted

Order: Prepared by moving party pursuant to the instructions below

Subject Property: 204 Markham Ave. Vacaville, CA 95688

Value: $370,000.00

1st Trust Deed: $274,895.54
Exemption: $100,000.00
Non-Exempt Equity: (-$4,895.54)

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Property of the estate may be abandoned under § 554 of the
Bankruptcy Code if property of the estate is “burdensome to the
estate or of iInconsequential value and benefit to the estate.” See
11 U.S.C. 8 554(a)—(b). Upon request of a party in interest, the
court may issue an order that the trustee abandon property of the
estate if the statutory standards for abandonment are fulfilled.

The real property described above is inconsequential value to the
estate. The property has a value of $370,000 and is encumbered by a
consensual lien of $274,895.54. The debtor has claimed an exemption
of $100,000, for which no objection has been made. As a result,
there is no equity for the estate.

The debtor has argued that there were three judicial liens against
the property on the date of the petition. Motion to Abandon 3:5-9,
October 8, 2020, ECF No. 49. Those liens are: 1lst Judicial Lien:
$61,426.87; 2nd Judicial Lien: $5,111.01; and 3rd Judicial Lien:
$5,394.83. Each of those liens have been avoided. ECF No. 32-34.
Those avoidances were not disclosed to the court in the motion or
supporting documents but should have been. And those liens are not
properly considered in ruling on a subsequent motion to abandon.

Even without considering the avoided judicial liens, an order
compelling abandonment is warranted.
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5. 14-26335-A-7 IN RE: MATAIASHI/CHRISTINE AHOKAVA
MAC-1

CONTINUED MOTION TO AVOID LIEN OF DISCOVER BANK
8-26-2020 [24]

MARC CARPENTER/ATTY. FOR DBT.
DEBTOR DISCHARGED: 10/06/2014; JOINT DEBTOR DISCHARGED:
10/06/2014

Final Ruling

Motion: Avoid Multiple Liens that Impair Exemption
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Subject Property: 7522 Flores Way, Sacramento, CA 95822

Consensual Lien: $181,308.40
Judgment Lien 1: $8,024.66
Judgment Lien 2: $11,780.59
Exemption Claimed: $1.00
Value of Property: $161,385.00

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(F)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, honpurchase-money security
interest in property described in § 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(f)(2)(A).


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=14-26335
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=550940&rpt=Docket&dcn=MAC-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=550940&rpt=SecDocket&docno=24

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re

Meyer, 373 B.R. 84, 87-88 (B.A_P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1d.; 11 U.S.C 8§ 522(F)(2)(B).

The court finds it unnecessary to apply the reverse-priority
analysis individually to each of the respondents” liens. See In re
Meyer, 373 B.R. at 88 (“[O]ne must approach lien avoidance from the
back of the line, or at least some point far enough back in line
that there is no nonexempt equity iIn sight.”).

Under the reverse-priority analysis, Discover Bank’s judicial lien
would be the last judicial lien to be avoided because of its higher
priority than the other judicial liens (but it remains subject to
any senior consensual lien). In determining whether Discover Bank’s
lien may be avoided, the court must exclude all junior judicial
liens that would already have been avoided under such analysis. See
11 U.S.C. 8 522(FH)(2)(B); In re Meyer, 373 B.R. at 87-88.

The senior judicial lien, plus all other liens (excluding junior
jJudicial liens lower iIn priority), plus the exemption amount
together equal $189,333.66. This sum exceeds the property’s value by
an amount greater than or equal to the senior judicial lien. As a
result, Discover Bank’s judicial lien may be avoided entirely.

Because the highest-priority judicial lien is avoidable, all other
Junior judicial liens are also avoidable, and the reverse-priority
analysis is unnecessary to apply to each judicial lien. Stated
differently, the sum of the debt secured by the consensual liens
plus the debtor’s exemption amount equals or exceeds the fair market
value of the real property, so all judicial liens on the debtor’s
property are avoidable under § 522(f).



6. 14-26335-A-7 IN RE: MATAIASHI/CHRISTINE AHOKAVA
MAC-2

CONTINUED MOTION TO AVOID LIEN OF PORTFOLIO RECOVERY
ASSOCIATES, LLC
8-26-2020 [30]

MARC CARPENTER/ATTY. FOR DBT.
DEBTOR DISCHARGED: 10/06/2014; JOINT DEBTOR DISCHARGED:
10/06/2014

Final Ruling

Motion: Avoid Multiple Liens that Impair Exemption
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Subject Property: 7522 Flores Way, Sacramento, CA 95822

Consensual Lien: $181,308.40
Judgment Lien 1: $8,024.66
Judgment Lien 2: $11,780.59
Exemption Claimed: $1.00
Value of Property: $161,385.00

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(F)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, honpurchase-money security
interest in property described in § 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s iInterest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(f)(2)(A).


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=14-26335
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=550940&rpt=Docket&dcn=MAC-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=550940&rpt=SecDocket&docno=30

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re

Meyer, 373 B.R. 84, 87-88 (B.A_P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1d.; 11 U.S.C 8§ 522(F)(2)(B).

The court finds it unnecessary to apply the reverse-priority
analysis individually to each of the respondents” liens. See In re
Meyer, 373 B.R. at 88 (“[O]ne must approach lien avoidance from the
back of the line, or at least some point far enough back in line
that there is no nonexempt equity iIn sight.”).

Under the reverse-priority analysis, Discover Bank’s judicial lien
would be the last judicial lien to be avoided because of its higher
priority than the other judicial liens (but it remains subject to
any senior consensual lien). In determining whether Discover Bank’s
lien may be avoided, the court must exclude all junior judicial
liens that would already have been avoided under such analysis. See
11 U.S.C. 8 522(FH)(2)(B); In re Meyer, 373 B.R. at 87-88.

The senior judicial lien, plus all other liens (excluding junior
jJudicial liens lower in priority), plus the exemption amount
together equal $189,333.66. This sum exceeds the property’s value by
an amount greater than or equal to the senior judicial lien. As a
result, Discover Bank’s judicial lien may be avoided entirely, and
Portfolio Recovery Associates, LLC’s junior judicial lien will be
avoided entirely.

Because the highest-priority judicial lien is avoidable, all other
Junior judicial liens are also avoidable, and the reverse-priority
analysis is unnecessary to apply to each judicial lien. Stated
differently, the sum of the debt secured by the consensual liens
plus the debtor’s exemption amount equals or exceeds the fair market
value of the real property, so all judicial liens on the debtor’s
property are avoidable under § 522(f).

7. 20-23740-A-7  IN RE: ESTEVAN FLORES
ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-28-2020 [28]

T. O"TOOLE/ATTY. FOR DBT.
10/29/20 AMD FEE PAID $31

Final Ruling

The fee having been paid in full, the order to show cause is
discharged. The case will remain pending.
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8. 17-23150-A-7  IN RE: EDWINA LEAVELL
CONTINUED MOTION TO ENFORCE REAFFIRMATION AGREEMENT
9-14-2020 [36]

MARK BRIDEN/ATTY. FOR DBT.
BRADLEY ZAMCZYK/ATTY. FOR MV.
DEBTOR DISCHARGED: 9/11/17; RESPONSIVE PLEADING

No Ruling

9. 20-23457-A-7  IN RE: ERNESTO/MARILYN PATACSIL
OBJECTION TO CHAPTER 7 TRUSTEE"S REPORT OF NO DISTRIBUTION
10-16-2020 [43]

CHARLES HASTINGS/ATTY. FOR DBT.
NATALIA RAMIREZ LEE/ATTY. FOR MV.

No Ruling

10. 18-24170-A-7 IN RE: DAVE GARROD
NRL-2

MOTION TO AVOID LIEN OF CACH, LLC AND/OR MOTION TO AVOID
LIEN OF CAVALRY PORTFOLIO SERVICES
9-30-2020 [39]

TRAVIS STROUD/ATTY. FOR DBT.
DEBTOR DISCHARGED: 10/15/2018; JOINT DEBTOR DISCHARGED:
10/15/2018

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Disposition: Denied without prejudice
Order: Civil minute order

NO EXEMPTION CLAIMED

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, honpurchase-money security
interest in property described In 8 522(F)(D)(B). Goswami v. MTC
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Distrib. (In re Goswami), 304 B_.R. 386, 390-91 (B.A_P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i1) all
other liens on the property; and (iii1) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have iIn the absence of any liens.” 11 U.S.C. 8 522(P)(2)(A).

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under 8§ 522(F). See Goswami, 304
B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure, and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). “If the debtor does not
proffer the verified schedules and list of property claimed as
exempt, the court nevertheless has discretion to take judicial
notice of them for the purpose of establishing whether the property
is listed and claimed as exempt . . . .” 1In re Mohring, 142 B.R.
389, 393 (Bankr. E.D. Cal. 1992), aff’d, 153 B.R. 601 (B.A.P. 9th
Cir. 1993), aff’d, 24 F.3d 247 (9th Cir. 1994) (unpublished mem.
decision). It follows that a debtor who has not claimed an
exemption in property encumbered by a judicial lien or a
nonpossessory, nonpurchase-money security interest may not use the
protections of that section. See Goswami, 304 B.R at 390-91
(quoting In re Mohring, 142 B.R. 389, 392 (Bankr. E.D. Cal. 1992)).

Here, no exemption has been claimed in the property subject to the
responding party’s lien. See Amended Schedule C, September 25,
2020, ECF No. 13. Accordingly, a prima facie case has not been made
for relief under § 522(F).

INSUFFICIENT SERVICE

The court will deny the motion without prejudice on grounds of
insufficient service of process on the responding party. A motion
to avoid a lien is a contested matter requiring service of the
motion in the manner provided by Federal Rule of Bankruptcy
Procedure 7004. Fed. R. Bankr. P. 4003(d), 9014(b); see also In re
Villar, 317 B.R. 88, 92 n.6 (B.A.P. 9th Cir. 2004). Under Rule
7004, service on FDIC-insured institutions must “be made by
certified mail addressed to an officer of the institution” unless
one of the exceptions applies. Fed. R. Bankr. P. 7004(h).

Service of the motion was insufficient. Service of the motion was
not addressed to an officer or agent of Cach, LLC or Cavalry
Portfolio Services, ECF 44, 46, 49. No showing has been made that
the exceptions in Rule 7004(h) are applicable. See Fed. R. Bankr.
P. 7004(h) (1)-(3).-
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11. 20-21671-A-7 IN RE: THOMAS NGUYEN
BRG-2

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-9-2020 [47]

JUSTIN KUNEY/ZATTY. FOR DBT.

BARBARA GROSS/ATTY. FOR MV.

U.S. BANK, N.A. VS.; DEBTOR DISCHARGED: 07/20/2020; JOINT
DEBTOR DISCHARGED: 07/20/2020

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted in part, denied iIn part as moot
Order: Civil minute order

Subject: OmniCam Cerec AC, MC XL Practice Lab, Suction Unit F/Cerec,
and Service Club

Value of Collateral: $33,582.00
Aggregate of Liens: $114,030.63
Discharge: July 20, 2020

These minutes constitute the court’s findings of fact and
conclusions of law required by Fed. R. Civ. P. 52(a), incorporated
by Fed. R. Bankr. P. 7052, 9014(c). The findings of fact are as set
forth above; the conclusions of law are as set forth below.

DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

STAY RELIEF

“[A]fter notice and a hearing,” the court may terminate, annul,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” if the debtor lacks “equity” in
that property and if that “property is not necessary for an
effective reorganization.” 11 U.S.C. § 362(d); see also Fed. R.
Bankr. P. 4001(a)(1). The party seeking stay relief bears the
burden of proof as to “the debtor’s equity in the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.S.C. 8 362(g)(1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. 8§ 362(g9)(2).
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As to the Debtor

The motion will be denied in part as moot to the extent it seeks
stay relief as to the debtor. The stay that protects the debtor
terminates at the entry of discharge. 11 U.S.C. 8§ 362(c)(2)-. In
this case, discharge has been entered. As a result, the motion will
be denied as moot as to the debtor.

As to the Estate

“[A]fter notice and a hearing,” the court may terminate, annual,
modify or condition the stay: (1) “for cause, including the lack of
adequate protection”; or (2) “with respect to a stay of an act
against property [of the estate]” iIf the debtor lacks “equity” in
that property and i1f that “property iIs not necessary for an
effective reorganization.” 11 U.S.C. 8§ 362(d); see also Fed. R.
Bankr. P. 4001(a)(1). The party seeking stay relief bears the
burden of proof as to “the debtor’s equity in the property” and on
the validity and perfection of its security interest, as well as the
amount of its debt. 11 U.S.C. 8§ 362(g)(1); In re Dahlquist, 34 B.R.
476, 481 (Bankr. S.D. 1983). The party opposing stay relief, e.g.,
the debtor or Chapter 7 trustee, bears the burden of proof on all
other issues. 11 U.S.C. 8§ 362(g)(2).

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property iIs not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate is never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity iIn the property. The motion
will be granted, and the l1l4-day stay of Federal Rule of Bankruptcy
Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

U.S. Bank, N.A.”’s motion for relief from the automatic stay has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the motion,

IT IS ORDERED that the motion is granted in part and denied as moot
in part. The automatic stay is vacated with respect to the iInterest
of the trustee iIn the property described in the motion, commonly
known as OmniCam Cerec AC, MC XL Practice Lab, Suction Unit F/Cerec,
and Service Club. Relief from the automatic stay as to the interest
of the debtor in such property is denied as moot given the entry of
the discharge in this case. 11 U.S.C. 8 362(c)(2)(C).
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IT IS FURTHER ORDERED that the 14-day stay of the order under
Federal Rule of Bankruptcy Procedure 4001(a)(3) is waived. Any
party with standing may pursue its rights against the property
pursuant to applicable non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

12. 20-24173-A-7 IN RE: AZ1ZULLAH MOHAMMADI
MKJ-1

MOTION TO COMPEL ABANDONMENT
10-23-2020 [15]

MICHAEL JOHNSON/ATTY. FOR DBT.

Final Ruling

Motion: Compel Abandonment of Property of the Estate
Disposition: Denied without prejudice
Order: Civil minute order

Federal Rule of Bankruptcy Procedure 6007(b) provides, “A party in
interest may file and serve a motion requiring the trustee or debtor
in possession to abandon property of the estate. Unless otherwise
directed by the court, the party filing the motion shall serve the
motion and any notice of the motion on the trustee or debtor in
possession, the United States trustee, all creditors, indenture
trustees, and committees elected pursuant to 8 705 or appointed
pursuant to § 1102 of the Code. A party in interest may file and
serve an objection within 14 days of service, or within the time
fixed by the court. If a timely objection is made, the court shall
set a hearing on notice to the United States trustee and to other
entities as the court may direct. If the court grants the motion,
the order effects the trustee®s or debtor iIn possession®s
abandonment without further notice, unless otherwise directed by the
court.” (emphasis added).

In this case, The Bureaus, Inc (c/o PRA Receivables Management,
LLC), American Express National Bank, Capital One Bank (nhot served
at Oklahoma address), LVNV Funding, and Resurgent Receivables, LLC
have not received notice of the motion. The court will deny the
motion without prejudice for lack of sufficient notice.

For matters requiring notice to all creditors and parties in
interest, the court prefers that a current copy of the ECF master
address list, accessible through PACER, be attached to the
certificate of service to indicate that notice has been transmitted
to all creditors and parties in interest. The copy of the master
address list should indicate a date near in time to the date of
service of the notice.
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13. 20-21284-A-7 IN RE: DORSIE LAKE
BLG-2

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH MATTHEW LAKE

9-30-2020 [37]

CHAD JOHNSON/ATTY. FOR DBT.

No Ruling
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