
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

November 12, 2020 at 10:00 a.m.

1. 17-26125-E-7 FIRST CAPITAL RETAIL, MOTION FOR RELIEF FROM
ELC-2 LLC Gabriel Lieberman AUTOMATIC STAY

10-30-20 [641]
DARLENE JIMENEZ VS.

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion.  If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Not Provided.  The Proof of Service states that the Motion and supporting pleadings
were served on Debtor, Debtor’s Attorney, Chapter 7 Trustee, and Office of the United States Trustee on
October 30, 2020.  By the court’s calculation, 13 days’ notice was provided.  14 days’ notice is required.

At the hearing, xxxxxxx 

The Motion for Relief from the Automatic Stay was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors, the Chapter 7 Trustee, the U.S.
Trustee, and any other parties in interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer opposition to the motion,
the court will set a briefing schedule and a final hearing, unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up the merits of the motion.  At the
hearing, ---------------------------------.

The Motion for Relief from the Automatic Stay is xxxxx.

Darlene Jimenez (“Movant”) seeks relief from the automatic stay to allow Darlene Jimenez v.
First Capital Retail LLC (the “State Court Litigation”) to be concluded.  Movant has provided the
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Declaration of Justina Ramon to introduce evidence to authenticate the documents upon which it bases
the claim and the obligation owed by First Capital Retail, LLC (“Debtor”).

Movant argues that terminating the stay is necessary so that Movant may pursue recovery of
damages from applicable insurance which may not exceed the bodily injury insurance policy limit that
was in effect on August 21, 2017. Declaration, Dckt. 644. 

CHAPTER 13 TRUSTEE’S RESPONSE

Kimberly J. Husted (“the Chapter 7 Trustee”) has no opposition to the relief requested.
Trustee’s November 9, 2020 Docket Entry Statement.

DISCUSSION

The court may grant relief from stay for cause when it is necessary to allow litigation in a
nonbankruptcy court. 3 COLLIER ON BANKRUPTCY ¶ 362.07[3][a] (Alan N. Resnick & Henry J. Sommer
eds. 16th ed.).  The moving party bears the burden of establishing a prima facie case that relief from the
automatic stay is warranted, however. LaPierre v. Advanced Med. Spa Inc. (In re Advanced Med. Spa
Inc.), No. EC-16-1087, 2016 Bankr. LEXIS 2205, at *8–9 (B.A.P. 9th Cir. May 23, 2016).  To determine
“whether cause exists to allow litigation to proceed in another forum, ‘the bankruptcy court must balance
the potential hardship that will be incurred by the party seeking relief if the stay is not lifted against the
potential prejudice to the debtor and the bankruptcy estate.’” Id. at *9 (quoting Green v. Brotman Med.
Ctr., Inc. (In re Brotman Med. Ctr., Inc.), No. CC-08-1056-DKMo, 2008 Bankr. LEXIS 4692, at *6
(B.A.P. 9th Cir. Aug. 15, 2008)) (citing In re Aleris Int’l, Inc., 456 B.R. 35, 47 (Bankr. D. Del. 2011)). 
The basis for such relief under 11 U.S.C. § 362(d)(1) when there is pending litigation in another forum is
predicated on factors of judicial economy, including whether the suit involves multiple parties or is
ready for trial. See Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162 (9th
Cir. 1990); Packerland Packing Co. v. Griffith Brokerage Co. (In re Kemble), 776 F.2d 802 (9th Cir.
1985); Santa Clara Cty. Fair Ass’n v. Sanders (In re Santa Clara Cty. Fair Ass’n), 180 B.R. 564 (B.A.P.
9th Cir. 1995); Truebro, Inc. v. Plumberex Specialty Prods., Inc. (In re Plumberex Specialty Prods.,
Inc.), 311 B.R. 551 (Bankr. C.D. Cal. 2004).

The court finds that the nature of the State Court Litigation warrants relief from stay for
cause.  Therefore, judicial economy dictates that the state court ruling be allowed to continue after the
considerable time and resources put into the matter already.

The court shall issue an order modifying the automatic stay as it applies to Debtor to allow
Movant to continue the State Court Litigation.  The automatic stay is not modified with respect to
enforcement of the judgment against Debtor, Kimberly J. Husted (“the Chapter 7 Trustee”), or property
of the bankruptcy estate.  Any judgment obtained shall be submitted to this court for the proper treatment
of any claims arising under the Bankruptcy Code.

No other or additional relief is granted by the court.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.
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The Motion for Relief from the Automatic Stay filed by Darlene Jimenez
(“Movant”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the automatic stay provisions of 11 U.S.C.
§ 362(a) are modified as applicable to First Capital Retail, LLC (“Debtor”) to
allow Movant, its agents, representatives, and successors, and any other
beneficiary or trustee, and their respective agents and successors to proceed with
litigation in Darlene Jimenez v. First Capital Retail LLC.

IT IS FURTHER ORDERED that the automatic stay is not modified
with respect to enforcement of any judgment against Debtor, Kimberly J. Husted
(“the Chapter 7 Trustee”), or property of the bankruptcy estate.  Any judgment
obtained by Movant shall be submitted to this court for the proper treatment of
any claims arising under the Bankruptcy Code.

No other or additional relief is granted.
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FINAL RULINGS

2. 20-24631-E-7 MARGARET JACKSON MOTION FOR RELIEF FROM
SC-1 Pro Se AUTOMATIC STAY
BRECKENRIDGE PROPERTY FUND 10-15-20 [15]
2016, LLC VS.

CASE DISMISSED: 10/21/20

Final Ruling: No appearance at the November 12, 2020 hearing is required.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were
served on Debtor (pro se), Chapter 7 Trustee, and Office of the United States Trustee on October 15,
2020.  By the court’s calculation, 28 days’ notice was provided.  28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are entered.  Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is denied without prejudice as
moot, the automatic stay having been terminated by dismissal of this bankruptcy
case.

Breckenridge Property Fund 2016, LLC (“Movant”) seeks relief from the automatic stay with
respect to Margaret Jackson’s (“Debtor”) real property commonly known as 2526 Stanfield Drive,
Stockton, California (“Property”).  Movant has provided the Declaration of Olivia Reyes to introduce
evidence to authenticate the documents upon which it bases the claim and the obligation secured by the
Property.

The instant case was dismissed on October 21, 2020, for incomplete filing. Dckt. 24.

The applicable Bankruptcy Code provision for the matter before the court is 11 U.S.C.
§ 362(c)(1) and (2).  That section provides:
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In relevant part, 11 U.S.C. § 362(c) provides:

(c) Except as provided in subsections (d), (e), (f), and (h) of this section—

(1) the stay of an act against property of the estate under subsection (a)
of this section continues until such property is no longer property of
the estate;

(2) the stay of any other act under subsection (a) of this section continues
until the earliest of—

(A) the time the case is closed;

(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concerning
an individual or a case under chapter 9, 11, 12, or 13 of this
title, the time a discharge is granted or denied;

11 U.S.C. § 362(c) (emphasis added).

When a case is dismissed, 11 U.S.C. § 349 discusses the effect of dismissal. In relevant part,
11 U.S.C. § 349 states:

(b) Unless the court, for cause, orders otherwise, a dismissal of a case other than
under section 742 of this title—

(1) reinstates—

(A) any proceeding or custodianship superseded under section
543 of this title;

(B) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under section
510(c)(2), 522(i)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;

(2) vacates any order, judgment, or transfer ordered, under section
522(i)(1), 542, 550, or 553 of this title; and

(3) revests the property of the estate in the entity in which such
property was vested immediately before the commencement of the case
under this title.

11 U.S.C. § 549(c) (emphasis added).

Therefore, as of October 21, 2020, the automatic stay as it applies to the Property, and as it
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applies to Debtor, was terminated by operation of law.  At that time, the Property ceased being property
of the bankruptcy estate and was abandoned, by operation of law, to Debtor.

The court shall issue an order confirming that the automatic stay was terminated and vacated
as to Debtor and the Property on October 21, 2020.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Breckenridge
Property Fund 2016, LLC (“Movant”) having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is denied without prejudice as moot,
this bankruptcy case having been dismissed on October 21, 2020 (prior to the
hearing on this Motion).  The court, by this Order, confirms that the automatic
stay provisions of 11 U.S.C. § 362(a) were terminated as to Margaret Jackson
(“Debtor”) pursuant to 11 U.S.C. § 362(c)(2)(B) and the real property commonly
known as 2526 Stanfield Drive, Stockton, California, pursuant to 11 U.S.C.
§ 362(c)(1) and § 349(b)(3) as of the October 21, 2020 dismissal of this
bankruptcy case.
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