UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Fresno Federal Courthouse
2500 Tulare Street, 5t Floor
Courtroom 11, Department A
Fresno, California

PRE-HEARING DISPOSITIONS

DAY: TUESDAY
DATE: NOVEMBER 12, 2019
CALENDAR: 9:00 A_M. CHAPTER 7 CASES

Each matter on this calendar will have one of three possible
designations: No Ruling, Tentative Ruling, or Final Ruling. These
instructions apply to those designations.

No Ruling: All parties will need to appear at the hearing unless
otherwise ordered.

Tentative Ruling: 1T a matter has been designated as a tentative
ruling it will be called. The court may continue the hearing on the
matter, set a briefing schedule or enter other orders appropriate
for efficient and proper resolution of the matter. The original
moving or objecting party shall give notice of the continued hearing
date and the deadlines. The minutes of the hearing will be the
court’s findings and conclusions.

Final Ruling: Unless otherwise ordered, there will be no hearing on
these matters. The Final disposition of the matter is set forth in
the ruling and it will appear in the minutes. The final ruling may
or may not finally adjudicate the matter. |If it is finally
adjudicated, the minutes constitute the court’s findings and
conclusions.

Orders: Unless the court specifies in the tentative or final ruling
that it will issue an order, the prevailing party shall lodge an
order within 14 days of the final hearing on the matter.



1. 17-14801-A-7 IN RE: FRESH FRUIT CUTS, A CALIFORNIA
CORPORATI0ON
RTW-2

MOTION FOR COMPENSATION FOR RATZLAFF TAMBERI & WONG,
ACCOUNTANT(S)
10-11-2019 [60]

RATZLAFF, TAMBERI & WONG/MV
HAGOP BEDOYAN

Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(F)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Ratzlaff Tamberi & Wong, accountant for the
trustee, has applied for an allowance of final compensation and
reimbursement of expenses. The applicant requests that the court
allow compensation in the amount of $2,646.00 and reimbursement of
expenses In the amount of $18.00.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
330(a)(1). Reasonable compensation is determined by considering all
relevant factors. See 1d. § 330(a)(3)-

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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Ratzlaff Tamberi & Wong’s application for allowance of final
compensation and reimbursement of expenses has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT 1S ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $2,646.00 and
reimbursement of expenses in the amount of $18.00.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of 8§ 726.

2. 18-15206-A-7 IN RE: MINERAL TITLE SERVICES, INC
JES-2

MOTION FOR COMPENSATION FOR JAMES E. SALVEN, ACCOUNTANT(S)
10-10-2019 [51]

JAMES SALVEN/MV
VINCENT GORSKI

Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, i1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(F)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, James Salven, accountant for the trustee,
has applied for an allowance of final compensation and reimbursement
of expenses. The applicant requests that the court allow
compensation in the amount of $2,575.00 and reimbursement of
expenses In the amount of $258.46.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
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330(a)(1)-. Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).-

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a Ffinal
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

James Salven’s application for allowance of final compensation and
reimbursement of expenses has been presented to the court. Having
entered the default of respondent for failure to appear, timely
oppose, or otherwise defend in the matter, and having considered the
well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation In the amount of $2,575.00 and
reimbursement of expenses In the amount of $258.46.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

3. 19-13109-A-7 IN RE: IVAN JARA AND CRYSTAL ORTIZ
MAZ-1

RESCHEDULED HEARING RE: MOTION TO CONVERT CASE FROM CHAPTER
7 TO CHAPTER 13
9-11-2019 [16]

MARK Z IMMERMAN
Tentative Ruling

Motion: Convert Case from Chapter 7 to Chapter 13
Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).
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CONVERSION UNDER 8§ 706(a)

Section 706 of the Bankruptcy Code gives chapter 7 debtors a
qualified conversion right. See 11 U.S.C. § 706(a), (d). A
debtor’s right to convert a case from Chapter 7 to Chapter 11, 12,
or 13 is conditioned on (i) the debtor’s eligibility for relief
under the chapter to which the case will be converted and (ii) the
case not having been previously converted under 88 1112, 1208, or
1307. 11 U.S.C. § 706(a), (d); see also Marrama v. Citizens Bank of
Mass., 549 U.S. 365, 372-74 (2007) (affirming denial of debtor’s
conversion from Chapter 7 to Chapter 13 based on bad faith conduct
sufficient to establish cause under 8§ 1307(c)).

The secured and unsecured debt amounts shown in the debtor’s
schedules are below the debt limits provided in 8§ 109(e). See 11
U.S.C. 8 109(e). The case has not been previously converted under 8
1112, 1208, or 1307 of the Bankruptcy Code. See 1d. 8 706(a)- No
party in interest has questioned the debtor’s eligibility for relief
under Chapter 13.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The debtor’s motion to convert this case from chapter 7 to chapter
13 has been presented to the court. Having considered the motion,
oppositions, responses and replies, if any, and having heard oral
argument presented at the hearing,

IT 1S ORDERED that the motion is granted. The court converts this
case from chapter 7 to chapter 13.



4. 19-13414-A-7 IN RE: MARIA PINEDA
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
9-27-2019 [22]

NISSAN MOTOR ACCEPTANCE
CORP./MV
JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2017 Nissan Sentra
Value of Collateral: $15,950.00
Liens Encumbering Collateral: $29,905.84

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the 14-day stay of Federal Rule of Bankruptcy
Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

Debtor has negative equity in the vehicle of $13,955.84. ECF #27.
CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Nissan Motor Acceptance Corporation’s motion for relief from the
automatic stay has been presented to the court. Having entered the
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default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT 1S ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2017 Nissan Sentra, as to all parties in interest.
The 14-day stay of the order under Federal Rule of Bankruptcy
Procedure 4001(a)(3) is waived. Any party with standing may pursue
its rights against the property pursuant to applicable non-
bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

5. 16-13315-A-7 IN RE: KASSANDRA HOELSCHER
FW-10

MOTION FOR COMPENSATION BY THE LAW OFFICE OF FEAR WADDELL,
PC FOR PETER L. FEAR, TRUSTEES ATTORNEY(S)
10-9-2019 [164]

PETER BUNTING
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(F)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Fear Waddell, P.C., attorney for the
trustee, has applied for an allowance of final compensation and
reimbursement of expenses. The applicant requests that the court
allow compensation in the amount of $26,005.50 and reimbursement of
expenses iIn the amount of $514.34.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
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330(a)(1)-. Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).-

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a Ffinal
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Fear Waddell, P.C.”s application for allowance of final compensation
and reimbursement of expenses has been presented to the court.
Having entered the default of respondent for failure to appear,
timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $26,005.50 and
reimbursement of expenses In the amount of $514.34.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

6. 18-14415-A-7 IN RE: ANTONIO LOPEZ
FW-6

MOTION FOR COMPENSATION BY THE LAW OFFICE OF FEAR WADDELL,
P.C. FOR PETER A. SAUER, TRUSTEES ATTORNEY(S)
9-30-2019 [90]

JEFFREY ROWE
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(F)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
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true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Fear Waddell, P.C., attorney for the
trustee, has applied for an allowance of final compensation and
reimbursement of expenses. The applicant requests that the court
allow compensation in the amount of $10,917.00 and reimbursement of
expenses iIn the amount of $360.91.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
330(a)(1). Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).-

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Fear Waddell, P.C."s application for allowance of final compensation
and reimbursement of expenses has been presented to the court.
Having entered the default of respondent for failure to appear,
timely oppose, or otherwise defend In the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $10,917.00 and
reimbursement of expenses in the amount of $360.91.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of 8 726.



7. 19-13815-A-7 IN RE: MANUEL BUSTOS

ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-15-2019 [28]

$31.00 AMENDMENT FILING FEE PAID ON 10/17/19
Final Ruling

The $31 amendment fee having been paid, the order to show cause is
discharged.

8. 19-13815-A-7 IN RE: MANUEL BUSTOS

ORDER TO SHOW CAUSE - FAILURE TO PAY FEES
10-17-2019 [29]

$31.00 AMENDMENT FILING FEE PAID ON 10/17/19
Final Ruling

The $31 amendment fee having been paid, the order to show cause is
discharged.

9. 10-16018-A-7 IN RE: JOHN/TINA SALATINO
FW-3

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH MEDICAL DEVICE MANUFACTURER AND/OR MOTION TO
PAY

9-27-2019 [60]

PETER FEAR/MV
PETER BUNTING
TRUDI MANFREDO/ATTY. FOR MV.

Final Ruling

Matter: (1) Motion to Approve Compromise; and (2) Application for
Allowance of Compensation and Expense Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: (1) Motion to approve compromise granted; and (2)
Application for compensation and expense reimbursement approved
Order: Prepared by movant

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion and application was required not less than
14 days before the hearing on this motion. LBR 9014-1(f)(1)(B).
None has been Ffiled. The default of the responding party is
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entered. The court considers the record, accepting well-pleaded
facts as true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915,
917-18 (9th Cir. 1987).

COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. Inre A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. *“Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (iiil) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors’ expressed wishes,
if any. 1d. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise that settles a civil
claim pursuant to Federal Rule of Bankruptcy Procedure 9019The
settlement agreement has not been attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval is fair and
equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved as prayed.

COMPENSATION AND EXPENSES

In this Chapter 7 case, Trustee has applied for an allowance of
final compensation and reimbursement of expenses on behalf of his
special counsels: The Miller Firm, Levine Simes Abrams, LLP, and
Hersh & Hersh, P.C. The compensation and expenses requested are
based on a contingent fee approved pursuant to 8 328(a) of the
Bankruptcy Code. The applicant requests that the court allow
compensation in the amount of $27,106.85 and reimbursement of
expenses in the amount of $4,238.12. The settlement agreement has
not been attached to the motion or filed as an exhibit.

“Section 328(a) permits a professional to have the terms and
conditions of its employment pre-approved by the bankruptcy court,
such that the bankruptcy court may alter the agreed-upon
compensation only “if such terms and conditions prove to have been
improvident in light of developments not capable of being
anticipated at the time of the fixing of such terms and conditions.’
In the absence of preapproval under § 328, fees are reviewed at the
conclusion of the bankruptcy proceeding under a reasonableness
standard pursuant to 11 U.S.C. 8§ 330(a)(1)-” In re Circle K Corp.,
279 F.3d 669, 671 (9th Cir. 2002) (footnote omitted) (quoting 11
U.S.C. 8§ 328(a)). “Under section 328, where the bankruptcy court
has previously approved the terms for compensation of a
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professional, when the professional ultimately applies for payment,
the court cannot alter those terms unless i1t finds the original
terms to have been improvident in light of developments not capable
of being anticipated at the time of the fixing of such terms and
conditions.” Pitrat v. Reimers (In re Reimers), 972 F.2d 1127, 1128
(9th Cir. 1992) (internal quotation marks omitted).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

10. 17-11824-A-7 IN RE: HORISONS UNLIMITED
WF-60

MOTION FOR COMPENSATION FOR PENSION MANAGEMENT CONSULTANTS,
INC., CONSULTANT(S)
10-11-2019 [1122]

CECILY DUMAS
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Trustee has applied for an allowance of
final compensation and reimbursement of expenses for his pension
consultant Lisa McCormack. The applicant requests that the court
allow compensation in the amount of $7,710.28 and reimbursement of
expenses in the amount of $0.00.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
330(a)(1). Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).

12


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-11824
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=599130&rpt=Docket&dcn=WF-60
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=599130&rpt=SecDocket&docno=1122

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

The court also approves on a final basis all prior applications for
interim fees and costs that the court has allowed under 8 331 on an
interim basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Trustee’s application for allowance of final compensation and
reimbursement of expenses to his pension consultant has been
presented to the court. Having entered the default of respondent
for failure to appear, timely oppose, or otherwise defend in the
matter, and having considered the well-pleaded facts of the
application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $7,710.28 and
reimbursement of expenses in the amount of $0.00. The court also
approves on a Final basis all prior applications for interim fees
and costs that the court has allowed under 8 331 on an interim
basis.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.
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11. 19-13628-A-7 IN RE: JUSTINA SIERRA
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
9-30-2019 [16]

SANTANDER CONSUMER USA INC./MV
D. GARDNER
JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil Minute Order

Subject: 2018 Jeep Grand Cherokee

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(1) authorizes stay relief for cause shown. 11 U.S.C.
§ 362(d)(1). The debtor is obligated to make payments to the moving
party pursuant to a lease agreement by which the debtor leases the
vehicle described above.

Debtor made Statement of Intent to surrender the vehicle. ECF #20.

Therefore, cause exists to grant relief under 8§ 362(d)(1). The
motion will be granted, and the 14-day stay of Federal Rule of
Bankruptcy Procedure 4001(a)(3) will be waived. No other relief
will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Santander Consumer USA Inc.’s motion for relief from the automatic
stay has been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,
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IT 1S ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2018 Jeep Grand Cherokee, as to all parties 1in
interest. The 1l4-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

12. 19-13736-A-7 IN RE: ALFONSO DELIRA
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-9-2019 [13]

SANTANDER CONSUMER USA INC./MV
WILLIAM OLCOTT
JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2018 Jeep Grand Cherokee
Value of Collateral: $25,000.00
Liens Encumbering Collateral: $45,021.26

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the 14-day stay of Federal Rule of Bankruptcy
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Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Santander Consumer USA Inc.’s motion for relief from the automatic
stay has been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2018 Jeep Grand Cherokee, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is waived. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

13. 19-11242-A-7 IN RE: BERNARDO/LINDA MAREZ
JES-1

MOTION TO COMPEL
10-8-2019 [38]

JAMES SALVEN/MV
MARK ZIMMERMAN

Final Ruling

Motion: Compel Debtor’s Turnover of Property of the Estate
Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).
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TAX REFUNDS

Section 542(a) of the Bankruptcy Code requires the debtor and third
parties to turn over to the chapter 7 trustee property that the
trustee may use or sell. See 11 U.S.C. 8 542(a). Property that is
of inconsequential value or benefit to the estate is not required to
be turned over to the trustee. See i1d. Other narrow exceptions and
defenses are described in 8 542. See i1d. § 542(b)-(d).

The trustee may compel the debtor to turn over property to the
trustee by motion rather than by adversary proceeding. Fed. R.
Bankr. P. 7001(1). The trustee bears the burden of proof and must
demonstrate that the property sought is property of the estate.

Section 541 of Title 11 defines property of the bankruptcy estate.
11 U.S.C. &8 541. Property of the estate includes all “legal or
equitable interests of the debtor in property” as of the petition
date. 1Id. 8§ 541(a)(1l). “[T]he right to receive a tax refund
constitutes an interest in property. The nature and extent of the
debtor’s interest in the tax refund is determined by nonbankruptcy
law.” In re Newman, 487 B.R. 193, 198 (B.A.P. 9th Cir. 2013)
(alteration in original) (citation omitted).

The pre-petition portion of a tax refund for a tax year in which a
petition was filed is property of the estate. See In re Orndoff,
100 B.R. 516, 517 (Bankr. E.D. Cal. 1989). “Tax refunds attributed
to income tax payments withheld from the [debtor] prior to the
bankruptcy filing and based on pre-petition earnings, are property
of the estate.” In re Zingale, 451 B.R. 412, 415 (B.A.P. 6th Cir.
2011) (citing Kokoszka v. Belford, 417 U.S. 642, 647-48 (1974)).

Courts have followed the corollary that portions of tax refunds
attributable to post-petition earnings are not property of the
estate. See, e.g., In re Trickett, 391 B.R. 657, 660-61 (Bankr. D.
Mass. 2008), invalidated on other grounds by Hundley v. Marsh, 944
N.E.2d 127 (Mass. 2011). “The most generally used method of
calculating the proration is to look to the percentage of days
before and after the date of filing.” In re Orndoff, 100 B.R. at
518; In re Trickett, 391 B.R. at 661. This method “may not yield a
perfect result in every situation, but it is better than any other
available approach.” In re Trickett, 391 B.R. at 661.

This case was Tiled on March 29, 2019. As a consequence, all of the
federal and state income tax refunds arising from 2018 are property
of the estate; the debtor has not exempted those assets. But the
debtor filed bankruptcy prior to conclusion of the tax year only
that portion of the refund arising prior to the filing date is
property of the estate. Here, 100%, of the 2018 tax year had past
prior to the date the debtor filed her chapter 7 petition.
Consequently, the estate is entitled to 100% of the 2018 tax
refunds.

Accordingly, the trustee’s motion for turnover of 100% of the 2018
federal and state tax refunds will be granted. The court will order
turnover of the prorated portion of the tax refunds identified in
the motion to the extent received by the debtor.
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TAX RECORDS AND RETURNS

Section 542(e) provides for the court’s ordering a person who “holds
recorded information, including books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to
turn over or disclose such recorded information to the trustee.”

See 11 U.S.C. § 542(e). Further, the debtor has a statutory duty to
surrender to the trustee “any recorded information, including books,
documents, records, and papers, relating to property of the estate.”
Id. 8§ 521(a)(4).-

As a result, the debtor must comply with this statutory duty as the
tax records and tax returns sought by the trustee relate to property
of the estate. The court will order the debtor’s turnover to the
trustee of (i) all 2018 federal and state tax returns that the
debtor holds, whether they are complete or incomplete or in paper or
electronic form; or (ii) in the alternative case in which no such
tax returns exist, then all the 2018 federal and state tax-related
records or documents relevant to such tax returns, whether in
electronic or paper form, that the debtor holds.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 7 trustee’s motion to compel turnover of the tax
refunds, tax records, and tax returns, has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion,

IT 1S ORDERED that the motion is granted and that, no later than 7
days after the date of service of this order, the debtor shall turn
over to the trustee 100% of any 2018 federal and state tax refunds
that the debtor has received or that the debtor has in the debtor’s
possession, custody, or control.

IT IS FURTHER ORDERED that no later than 7 days after the date of
service of this order, the debtor shall turn over to the trustee:
(i) all 2018 federal and state tax returns that the debtor holds,
whether they are complete or incomplete or in paper or electronic
form; or (ii) in the alternative case in which no such tax returns
exist, then all the 2018 federal and state tax-related records or
documents relevant to the debtor’s tax returns, whether in
electronic or paper form, that the debtor holds.
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14_ 09-62348-A-7 IN RE: DAVID/ROSALINA FERRER
FW-3

MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT
AGREEMENT WITH OF PRODUCT LIABILITY CLAIMS AND/OR MOTION FOR
COMPENSATION BY THE LAW OFFICE OF ANDRUS WAGSTAFF FOR VANCE
ANDRUS, SPECIAL COUNSEL(S)

10-2-2019 [130]

JAMES SALVEN/MV
DAVID JENKINS
JOSEPH HORSWILL/ATTY. FOR MV.

Final Ruling

Matter: (1) Motion to Approve Compromise; and (2) Application for
Allowance of Compensation and Expense Reimbursement

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: (1) Motion to approve compromise granted; and (2)
Application for compensation and expense reimbursement approved
Order: Prepared by movant

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion and application was required not less than
14 days before the hearing on this motion. LBR 9014-1(F)(1)(B).
None has been filed. The default of the responding party is
entered. The court considers the record, accepting well-pleaded
facts as true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915,
917-18 (9th Cir. 1987).

COMPROMISE

In determining whether to approve a compromise under Federal Rule of
Bankruptcy Procedure 9019, the court determines whether the
compromise was negotiated in good faith and whether the party
proposing the compromise reasonably believes that the compromise is
the best that can be negotiated under the facts. In re A & C
Props., 784 F.2d 1377, 1381 (9th Cir. 1982). More than mere good
faith negotiation of a compromise is required. The court must also
find that the compromise is fair and equitable. Id. “Fair and
equitable” involves a consideration of four factors: (i) the
probability of success in the litigation; (ii) the difficulties to
be encountered in collection; (ii1i1) the complexity of the
litigation, and expense, delay and inconvenience necessarily
attendant to litigation; and (iv) the paramount interest of
creditors and a proper deference to the creditors” expressed wishes,
if any. 1d. The party proposing the compromise bears the burden of
persuading the court that the compromise is fair and equitable and
should be approved. Id.

The movant requests approval of a compromise that settles a civil
claim pursuant to Federal Rule of Bankruptcy Procedure 9019. A
settlement agreement has not been attached to the motion as an
exhibit. Based on the motion and supporting papers, the court finds
that the compromise presented for the court’s approval i1s fair and
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equitable considering the relevant A & C Properties factors. The
compromise or settlement will be approved.

COMPENSATION AND EXPENSES

In this Chapter 7 case, Trustee has applied for an allowance of
final compensation and reimbursement of expenses on behalf of his
special counsels: Andrus Wagstaff, and Davis & Crump, P.C. The
compensation and expenses requested are based on a contingent fee
approved pursuant to 8 328(a) of the Bankruptcy Code. The applicant
requests that the court allow compensation in the amount of
$75,585.64 and reimbursement of expenses in the amount of $8,612.60.
The settlement agreement has not been attached to the motion or
filed as an exhibit.

“Section 328(a) permits a professional to have the terms and
conditions of its employment pre-approved by the bankruptcy court,
such that the bankruptcy court may alter the agreed-upon
compensation only “if such terms and conditions prove to have been
improvident in light of developments not capable of being
anticipated at the time of the fixing of such terms and conditions.’
In the absence of preapproval under § 328, fees are reviewed at the
conclusion of the bankruptcy proceeding under a reasonableness
standard pursuant to 11 U.S.C. 8§ 330(a)(1)-” In re Circle K Corp.,
279 F.3d 669, 671 (9th Cir. 2002) (footnote omitted) (quoting 11
U.S.C. 8§ 328(a)). “Under section 328, where the bankruptcy court
has previously approved the terms for compensation of a
professional, when the professional ultimately applies for payment,
the court cannot alter those terms unless it finds the original
terms to have been improvident in light of developments not capable
of being anticipated at the time of the fixing of such terms and
conditions.” Pitrat v. Reimers (In re Reimers), 972 F.2d 1127, 1128
(9th Cir. 1992) (internal quotation marks omitted).

The court finds that the compensation and expenses sought are

reasonable, and the court will approve the application on a Ffinal
basis.

20



15. 19-10148-A-7 IN RE: ROBERT LEHMANN
JES-1

MOTION TO COMPEL
10-8-2019 [26]

JAMES SALVEN/MV
SCOTT LYONS
IRMA EDMONDS/ATTY. FOR MV.

Final Ruling

Motion: Compel Debtor’s Turnover of Property of the Estate
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

TAX REFUNDS

Section 542(a) of the Bankruptcy Code requires the debtor and third
parties to turn over to the chapter 7 trustee property that the
trustee may use or sell. See 11 U.S.C. 8 542(a)-. Property that is
of i1nconsequential value or benefit to the estate is not required to
be turned over to the trustee. See 1d. Other narrow exceptions and
defenses are described in 8 542. See 1d. § 542(b)-(d)-

The trustee may compel the debtor to turn over property to the
trustee by motion rather than by adversary proceeding. Fed. R.
Bankr. P. 7001(1). The trustee bears the burden of proof and must
demonstrate that the property sought is property of the estate.

Section 541 of Title 11 defines property of the bankruptcy estate.
11 U.S.C. §8 541. Property of the estate includes all “legal or
equitable interests of the debtor in property” as of the petition
date. 1Id. § 541(a)(1). *“[T]he right to receive a tax refund
constitutes an interest iIn property. The nature and extent of the
debtor’s interest in the tax refund is determined by nonbankruptcy
law.” In re Newman, 487 B.R. 193, 198 (B.A.P. 9th Cir. 2013)
(alteration in original) (citation omitted).

The pre-petition portion of a tax refund for a tax year in which a
petition was filed is property of the estate. See In re Orndoff,
100 B.R. 516, 517 (Bankr. E.D. Cal. 1989). “Tax refunds attributed
to income tax payments withheld from the [debtor] prior to the
bankruptcy filing and based on pre-petition earnings, are property
of the estate.” In re Zingale, 451 B_.R. 412, 415 (B.A.P. 6th Cir.
2011) (citing Kokoszka v. Belford, 417 U.S. 642, 647-48 (1974)).
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Courts have followed the corollary that portions of tax refunds
attributable to post-petition earnings are not property of the
estate. See, e.g., In re Trickett, 391 B.R. 657, 660-61 (Bankr. D.
Mass. 2008), invalidated on other grounds by Hundley v. Marsh, 944
N.E.2d 127 (Mass. 2011). “The most generally used method of
calculating the proration is to look to the percentage of days
before and after the date of filing.” In re Orndoff, 100 B.R. at
518; In re Trickett, 391 B.R. at 661. This method “may not yield a
perfect result in every situation, but it is better than any other
available approach.” 1In re Trickett, 391 B.R. at 661.

This case was filed on January 18, 2019. As a consequence, all of
the federal and state income tax refunds arising from 2018 are
property of the estate; the debtor has not exempted those assets.
But the debtor filed bankruptcy prior to conclusion of the tax year
only that portion of the refund arising prior to the filing date is
property of the estate. Here, 100%, of the 2018 tax year had past
prior to the date the debtor filed her chapter 7 petition.
Consequently, the estate is entitled to 100% of the 2018 tax
refunds.

Accordingly, the trustee’s motion for turnover of 100% of the 2018
federal and state tax refunds will be granted. The court will order
turnover of the prorated portion of the tax refunds identified in
the motion to the extent received by the debtor.

TAX RECORDS AND RETURNS

Section 542(e) provides for the court’s ordering a person who “holds
recorded information, including books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to
turn over or disclose such recorded information to the trustee.”

See 11 U.S.C. 8 542(e). Further, the debtor has a statutory duty to
surrender to the trustee “any recorded information, including books,
documents, records, and papers, relating to property of the estate.”
Id. 8 521(a)(4).

As a result, the debtor must comply with this statutory duty as the
tax records and tax returns sought by the trustee relate to property
of the estate. The court will order the debtor’s turnover to the
trustee of (i) all 2018 federal and state tax returns that the
debtor holds, whether they are complete or incomplete or in paper or
electronic form; or (ii) iIn the alternative case in which no such
tax returns exist, then all the 2018 federal and state tax-related
records or documents relevant to such tax returns, whether in
electronic or paper form, that the debtor holds.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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The chapter 7 trustee’s motion to compel turnover of the tax
refunds, tax records, and tax returns, has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion,

IT 1S ORDERED that the motion is granted and that, no later than 7

days after the date of service of this order, the debtor shall turn
over to the trustee 100% of any 2018 federal and state tax refunds

that the debtor has received or that the debtor has in the debtor’s
possession, custody, or control.

IT IS FURTHER ORDERED that no later than 7 days after the date of
service of this order, the debtor shall turn over to the trustee:
(i) all 2018 federal and state tax returns that the debtor holds,
whether they are complete or incomplete or in paper or electronic
form; or (ii) in the alternative case in which no such tax returns
exist, then all the 2018 federal and state tax-related records or
documents relevant to the debtor’s tax returns, whether in
electronic or paper form, that the debtor holds.

16. 19-10952-A-7 IN RE: DAVID MUSE
JES-1

MOTION TO EMPLOY JEFFREY S. BAIRD AS AUCTIONEER, AUTHORIZING
SALE OF PROPERTY AT PUBLIC AUCTION AND AUTHORIZING PAYMENT
OF AUCTIONEER FEES AND EXPENSES

10-9-2019 [56]

JAMES SALVEN/MV
DAVID JENKINS

Final Ruling

Motion: Sell Property and Employ and Compensate Auctioneer
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Property: 1967 Jeep and 2005 BMW
Sale Type: Public auction

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55(c), incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).
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SECTION 363(b) SALE

Section 363(b)(1) of Title 11 authorizes sales of property of the
estate “other than in the ordinary course of business.” 11 U.S.C. §
363(b)(1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.
1983) (requiring business justification). The moving party is the
Chapter 7 trustee and liquidation of property of the estate is a
proper purpose. See 11 U.S.C. § 704(a)(1). As a result, the court
will grant the motion. The stay of the order provided by Federal
Rule of Bankruptcy Procedure 6004(h) will be waived.

SECTION 328(a) EMPLOYMENT AND COMPENSATION

The Chapter 7 trustee may employ an auctioneer that does not hold or
represent an interest adverse to the estate and that is
disinterested. 11 U.S.C. 88 101(14), 327(a). The auctioneer
satisfies the requirements of § 327(a), and the court will approve
the auctioneer’s employment.

Federal Rule of Bankruptcy Procedure 6005, moreover, requires the
court to “fix the amount or rate of compensation” whenever the court
authorizes the employment of an auctioneer. Section 328(a)
authorizes employment of a professional on any reasonable terms and
conditions of employment. Such reasonable terms include a fixed or
percentage fee basis. The court finds that the compensation sought
is reasonable and will approve the application.

17. 12-17754-A-7 IN RE: JOSE/MARISELA GASTELUM
TOG-2

MOTION TO AVOID LIEN OF TARGET NATIONAL BANK
10-10-2019 [25]

JOSE GASTELUM/MV
THOMAS GILLIS

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Disposition: Denied without prejudice
Order: Civil minute order

INSUFFICIENT SERVICE

The court will deny the motion without prejudice on grounds of
insufficient service of process on the responding party. A motion
to avoid a lien is a contested matter requiring service of the
motion In the manner provided by Federal Rule of Bankruptcy
Procedure 7004. Fed. R. Bankr. P. 4003(d), 9014(b); see also In re
Villar, 317 B.R. 88, 92 n.6 (B.A.P. 9th Cir. 2004). Under Rule
7004, service on FDIC-insured institutions must “be made by
certified mail addressed to an officer of the institution” unless
one of the exceptions applies. Fed. R. Bankr. P. 7004(h).
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Service of the motion was insufficient. Service of the motion was
not made by certified mail. No showing has been made that the
exceptions In Rule 7004(h) are applicable. See Fed. R. Bankr. P.

7004(h) (1)-(3).-
NO EXEMPTION CLAIM

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i1) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. § 522(FH)(2)(A).

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under § 522(f). See Goswami, 304
B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure, and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). “If the debtor does not
proffer the verified schedules and list of property claimed as
exempt, the court nevertheless has discretion to take judicial
notice of them for the purpose of establishing whether the property
is listed and claimed as exempt . . . .” 1In re Mohring, 142 B.R.
389, 393 (Bankr. E.D. Cal. 1992), aff’d, 153 B.R. 601 (B.A.P. 9th
Cir. 1993), aff’d, 24 F.3d 247 (9th Cir. 1994) (unpublished mem.
decision). It follows that a debtor who has not claimed an
exemption in property encumbered by a judicial lien or a
NnoNpossessory, nonpurchase-money security interest may not use the
protections of that section. See Goswami, 304 B_.R at 390-91
(quoting In re Mohring, 142 B_.R. 389, 392 (Bankr. E_.D. Cal. 1992)).

Here, no exemption has been claimed in the property subject to the

responding party’s lien. Accordingly, a prima facie case has not
been made for relief under § 522(F).
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18. 12-17754-A-7 IN RE: JOSE/MARISELA GASTELUM
TOG-2

MOTION TO AVOID LIEN OF DISCOVER BANK, ISSUER OF THE
DISCOVER CARD
10-14-2019 [33]

JOSE GASTELUM/MV
THOMAS GILLIS

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Denied

Order: Civil Minute Order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

DOCKET CONTROL NUMBER

The docket control number given for this matter violates the court’s
Local Rules, LBR 9014-1(c), regarding proper use of docket control
numbers. When using a docket control number, a party must use both
letters (usually initials of the attorney for the movant) and a
number. The numerical portion of the docket control number must be
“the number that is one number higher than the number of motions
previously filed by said attorney” in that particular case. LBR
9014-1(c)(3). Thus, a party may not use the same docket control
number on separate matters filed in the same case.

LIEN-AVOIDANCE STANDARDS

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim It there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have i1n the absence of any liens.” 11 U.S.C. 8§ 522(P)(2)(A).
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NO EXEMPTION CLAIM

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii1) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(P)(2)(A).-

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under § 522(F). See Goswami, 304
B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure, and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). “If the debtor does not
proffer the verified schedules and list of property claimed as
exempt, the court nevertheless has discretion to take judicial
notice of them for the purpose of establishing whether the property
is listed and claimed as exempt . . . .” In re Mohring, 142 B.R.
389, 393 (Bankr. E.D. Cal. 1992), aff’d, 153 B.R. 601 (B.A.P. 9th
Cir. 1993), aff’d, 24 F.3d 247 (9th Cir. 1994) (unpublished mem.
decision). It follows that a debtor who has not claimed an
exemption in property encumbered by a judicial lien or a
NoNpossessory, nonpurchase-money security interest may not use the
protections of that section. See Goswami, 304 B.R at 390-91
(quoting In re Mohring, 142 B.R. 389, 392 (Bankr. E.D. Cal. 1992)).

Here, no exemption has been claimed in the property subject to the

responding party’s lien. Accordingly, a prima facie case has not
been made for relief under § 522(f).

27



19. 12-17754-A-7 IN RE: JOSE/MARISELA GASTELUM
TOG-4

MOTION TO AVOID LIEN OF CHASE BANK USA, N.A.
10-14-2019 [39]

JOSE GASTELUM/MV
THOMAS GILLIS

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Denied

Order: Civil Minute Order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

NO EXEMPTION CLAIM

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption ‘“to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).-

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under § 522(f). See Goswami, 304
B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure, and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). “If the debtor does not
proffer the verified schedules and list of property claimed as
exempt, the court nevertheless has discretion to take judicial
notice of them for the purpose of establishing whether the property
is listed and claimed as exempt . . . .” 1In re Mohring, 142 B_.R.
389, 393 (Bankr. E.D. Cal. 1992), aff’d, 153 B.R. 601 (B.A.P. 9th
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Cir. 1993), aff’d, 24 F.3d 247 (9th Cir. 1994) (unpublished mem.
decision). It follows that a debtor who has not claimed an
exemption in property encumbered by a judicial lien or a
NnoNpossessory, nonpurchase-money security interest may not use the
protections of that section. See Goswami, 304 B.R at 390-91
(quoting In re Mohring, 142 B.R. 389, 392 (Bankr. E.D. Cal. 1992)).

Here, no exemption has been claimed in the property subject to the
responding party’s lien. Accordingly, a prima facie case has not
been made for relief under § 522(F).

20. 19-13757-A-7 IN RE: JAVIER GONZALEZ
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-11-2019 [14]

NISSAN MOTOR ACCEPTANCE
CORPORAT ION/MV

R. BELL

JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2017 Nissan Altima
Value of Collateral: $14,325.00
Liens Encumbering Collateral: $21,221.45

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the 14-day stay of Federal Rule of Bankruptcy
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Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Nissan Motor Acceptance Corporation’s motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT IS ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2017 Nissan Altima, as to all parties iIn interest.
The 14-day stay of the order under Federal Rule of Bankruptcy
Procedure 4001(a)(3) is waived. Any party with standing may pursue
its rights against the property pursuant to applicable non-
bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

21. 19-11268-A-7 IN RE: LACEY NORMAN
JES-1

MOTION TO COMPEL
10-8-2019 [25]

JAMES SALVEN/MV
MARK ZIMMERMAN

Final Ruling

Motion: Compel Debtor’s Turnover of Property of the Estate
Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).
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TAX REFUNDS

Section 542(a) of the Bankruptcy Code requires the debtor and third
parties to turn over to the chapter 7 trustee property that the
trustee may use or sell. See 11 U.S.C. 8 542(a). Property that is
of inconsequential value or benefit to the estate is not required to
be turned over to the trustee. See i1d. Other narrow exceptions and
defenses are described in 8 542. See i1d. § 542(b)-(d).

The trustee may compel the debtor to turn over property to the
trustee by motion rather than by adversary proceeding. Fed. R.
Bankr. P. 7001(1). The trustee bears the burden of proof and must
demonstrate that the property sought is property of the estate.

Section 541 of Title 11 defines property of the bankruptcy estate.
11 U.S.C. &8 541. Property of the estate includes all “legal or
equitable interests of the debtor in property” as of the petition
date. 1Id. 8§ 541(a)(1l). “[T]he right to receive a tax refund
constitutes an interest in property. The nature and extent of the
debtor’s interest in the tax refund is determined by nonbankruptcy
law.” In re Newman, 487 B.R. 193, 198 (B.A.P. 9th Cir. 2013)
(alteration in original) (citation omitted).

The pre-petition portion of a tax refund for a tax year in which a
petition was filed is property of the estate. See In re Orndoff,
100 B.R. 516, 517 (Bankr. E.D. Cal. 1989). “Tax refunds attributed
to income tax payments withheld from the [debtor] prior to the
bankruptcy filing and based on pre-petition earnings, are property
of the estate.” In re Zingale, 451 B.R. 412, 415 (B.A.P. 6th Cir.
2011) (citing Kokoszka v. Belford, 417 U.S. 642, 647-48 (1974)).

Courts have followed the corollary that portions of tax refunds
attributable to post-petition earnings are not property of the
estate. See, e.g., In re Trickett, 391 B.R. 657, 660-61 (Bankr. D.
Mass. 2008), invalidated on other grounds by Hundley v. Marsh, 944
N.E.2d 127 (Mass. 2011). “The most generally used method of
calculating the proration is to look to the percentage of days
before and after the date of filing.” In re Orndoff, 100 B.R. at
518; In re Trickett, 391 B.R. at 661. This method “may not yield a
perfect result in every situation, but it is better than any other
available approach.” In re Trickett, 391 B.R. at 661.

This case was Tiled on March 29, 2019. As a consequence, all of the
federal and state income tax refunds arising from 2018 are property
of the estate; the debtor has not exempted those assets. But the
debtor filed bankruptcy prior to conclusion of the tax year only
that portion of the refund arising prior to the filing date is
property of the estate. Here, 100%, of the 2018 tax year had past
prior to the date the debtor filed her chapter 7 petition.
Consequently, the estate is entitled to 100% of the 2018 tax
refunds.

Accordingly, the trustee’s motion for turnover of 100% of the 2018
federal and state tax refunds will be granted. The court will order
turnover of the prorated portion of the tax refunds identified in
the motion to the extent received by the debtor.
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TAX RECORDS AND RETURNS

Section 542(e) provides for the court’s ordering a person who “holds
recorded information, including books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to
turn over or disclose such recorded information to the trustee.”

See 11 U.S.C. § 542(e). Further, the debtor has a statutory duty to
surrender to the trustee “any recorded information, including books,
documents, records, and papers, relating to property of the estate.”
Id. 8§ 521(a)(4).-

As a result, the debtor must comply with this statutory duty as the
tax records and tax returns sought by the trustee relate to property
of the estate. The court will order the debtor’s turnover to the
trustee of (i) all 2018 federal and state tax returns that the
debtor holds, whether they are complete or incomplete or in paper or
electronic form; or (ii) in the alternative case in which no such
tax returns exist, then all the 2018 federal and state tax-related
records or documents relevant to such tax returns, whether in
electronic or paper form, that the debtor holds.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 7 trustee’s motion to compel turnover of the tax
refunds, tax records, and tax returns, has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion,

IT 1S ORDERED that the motion is granted and that, no later than 7
days after the date of service of this order, the debtor shall turn
over to the trustee 100% of any 2018 federal and state tax refunds
that the debtor has received or that the debtor has in the debtor’s
possession, custody, or control.

IT IS FURTHER ORDERED that no later than 7 days after the date of
service of this order, the debtor shall turn over to the trustee:
(i) all 2018 federal and state tax returns that the debtor holds,
whether they are complete or incomplete or in paper or electronic
form; or (ii) in the alternative case in which no such tax returns
exist, then all the 2018 federal and state tax-related records or
documents relevant to the debtor’s tax returns, whether in
electronic or paper form, that the debtor holds.
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22. 18-14973-A-7 IN RE: KIMBERLY PARRIERA
JES-1

MOTION FOR TURNOVER OF PROPERTY
9-30-2019 [30]

IRMA EDMONDS/ATTY. FOR MV.
Final Ruling

Motion: Compel Debtor’s Turnover of Property of the Estate
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

TAX REFUNDS

Section 542(a) of the Bankruptcy Code requires the debtor and third
parties to turn over to the chapter 7 trustee property that the
trustee may use or sell. See 11 U.S.C. 8 542(a)- Property that is
of i1nconsequential value or benefit to the estate iIs not required to
be turned over to the trustee. See 1d. Other narrow exceptions and
defenses are described in 8 542. See 1d. § 542(b)-(d)-

The trustee may compel the debtor to turn over property to the
trustee by motion rather than by adversary proceeding. Fed. R.
Bankr. P. 7001(1). The trustee bears the burden of proof and must
demonstrate that the property sought is property of the estate.

Section 541 of Title 11 defines property of the bankruptcy estate.
11 U.S.C. 8 541. Property of the estate includes all “legal or
equitable interests of the debtor in property” as of the petition
date. 1Id. § 541(a)(1). *“[T]he right to receive a tax refund
constitutes an interest iIn property. The nature and extent of the
debtor’s interest in the tax refund is determined by nonbankruptcy
law.” In re Newman, 487 B_.R. 193, 198 (B.A.P. 9th Cir. 2013)
(alteration in original) (citation omitted).

The pre-petition portion of a tax refund for a tax year in which a
petition was filed is property of the estate. See In re Orndoff,
100 B.R. 516, 517 (Bankr. E.D. Cal. 1989). “Tax refunds attributed
to income tax payments withheld from the [debtor] prior to the
bankruptcy filing and based on pre-petition earnings, are property
of the estate.” In re Zingale, 451 B.R. 412, 415 (B.A.P. 6th Cir.
2011) (citing Kokoszka v. Belford, 417 U.S. 642, 647-48 (1974)).
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Courts have followed the corollary that portions of tax refunds
attributable to post-petition earnings are not property of the
estate. See, e.g., In re Trickett, 391 B_.R. 657, 660-61 (Bankr. D.
Mass. 2008), invalidated on other grounds by Hundley v. Marsh, 944
N.E.2d 127 (Mass. 2011). “The most generally used method of
calculating the proration is to look to the percentage of days
before and after the date of filing.” In re Orndoff, 100 B.R. at
518; In re Trickett, 391 B.R. at 661. This method “may not yield a
perfect result in every situation, but it is better than any other
available approach.” 1In re Trickett, 391 B.R. at 661.

This case was filed on December 14, 2018. As a consequence, all of
the federal and state income tax refunds arising from 2018 are
property of the estate; the debtor has not exempted those assets.
But the debtor filed bankruptcy prior to conclusion of the tax year
only that portion of the refund arising prior to the filing date is
property of the estate. Here, 95% of the 2018 tax year had past
prior to the date the debtor filed her chapter 7 petition.
Consequently, the estate is only entitled to 95% of the 2018 tax
refunds.

Accordingly, the trustee’s motion for turnover of 95% of the 2018
federal and state tax refunds will be granted. The court will order
turnover of the prorated portion of the tax refunds identified in
the motion to the extent received by the debtor.

TAX RECORDS AND RETURNS

Section 542(e) provides for the court’s ordering a person who “holds
recorded information, including books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to
turn over or disclose such recorded information to the trustee.”

See 11 U.S.C. 8 542(e). Further, the debtor has a statutory duty to
surrender to the trustee “any recorded information, including books,
documents, records, and papers, relating to property of the estate.”
Id. 8 521(a)(4).-

As a result, the debtor must comply with this statutory duty as the
tax records and tax returns sought by the trustee relate to property
of the estate. The court will order the debtor’s turnover to the
trustee of (i) all 2018 federal and state tax returns that the
debtor holds, whether they are complete or incomplete or in paper or
electronic form; or (ii) in the alternative case in which no such
tax returns exist, then all the 2018 federal and state tax-related
records or documents relevant to such tax returns, whether in
electronic or paper form, that the debtor holds.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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The chapter 7 trustee’s motion to compel turnover of the tax
refunds, tax records, and tax returns, has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion,

IT 1S ORDERED that the motion is granted and that, no later than 7
days after the date of service of this order, the debtor shall turn
over to the trustee 95% of any 2018 federal and state tax refunds
that the debtor has received or that the debtor has in the debtor’s
possession, custody, or control.

IT IS FURTHER ORDERED that no later than 7 days after the date of
service of this order, the debtor shall turn over to the trustee:
(i) all 2018 federal and state tax returns that the debtor holds,
whether they are complete or incomplete or in paper or electronic
form; or (ii) in the alternative case in which no such tax returns
exist, then all the 2018 federal and state tax-related records or
documents relevant to the debtor’s tax returns, whether in
electronic or paper form, that the debtor holds.

23. 19-12681-A-7 IN RE: ANTHONY LEROY
MSK-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
9-27-2019 [26]

BROKER SOLUTIONS, INC./MV
JERRY LOWE
MARK KRAUSE/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted in part, denied In part as moot
Order: Civil minute order

Subject: 1507 East Cortland Avenue, Fresno, California 93

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

AS TO DEBTOR

The motion will be denied in part as moot to the extent it seeks
stay relief as to the debtor. The stay that protects the debtor
terminates at the entry of discharge. 11 U.S.C. 8§ 362(c)(2). In
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this case, discharge has been entered. As a result, the motion will
be denied in part as moot as to the debtor.

AS TO ESTATE

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens and the costs of sale exceeds the
value of the collateral and the debtor has no equity in the
property. The motion will be granted, and the 14-day stay of
Federal Rule of Bankruptcy Procedure 4001(a)(3) will be waived. No
other relief will be awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Broker Solutions Inc.’s motion for relief from the automatic stay
has been presented to the court. Having entered the default of
respondent for failure to appear, timely oppose, or otherwise defend
in the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted in part and denied as moot
in part. The automatic stay is vacated with respect to the interest
of the trustee iIn the property described in the motion, commonly
known as 1507 East Cortland Avenue, Fresno, California 93. Relief
from the automatic stay as to the interest of the debtor in such
property is denied as moot given the entry of the discharge in this
case. 11 U.S.C. 8 362(c)(2)(C).

IT IS FURTHER ORDERED that the 14-day stay of the order under
Federal Rule of Bankruptcy Procedure 4001(a)(3) is waived. Any
party with standing may pursue its rights against the property
pursuant to applicable non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the

extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

36



24 . 17-14385-A-7 IN RE: GOLDEN EAGLE ENTERPRISES, INC.
RWR-6

MOTION FOR COMPENSATION BY THE LAW OFFICE OF COLEMAN &
HOROWITT, LLP FOR RUSSELL W. REYNOLDS, TRUSTEES ATTORNEY(S)
9-26-2019 [111]

DAVID JENKINS
Final Ruling

Application: Allowance of Final Compensation and Expense
Reimbursement

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Approved

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this application was required not less than 14 days
before the hearing on the application. LBR 9014-1(f)(1)(B). None
has been filed. The default of the responding party is entered.

The court considers the record, accepting well-pleaded facts as
true. TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th
Cir. 1987).

COMPENSATION AND EXPENSES

In this Chapter 7 case, Russell W. Reynolds, attorney for the
trustee, has applied for an allowance of final compensation and
reimbursement of expenses. The applicant requests that the court
allow compensation in the amount of $24,573.50 and reimbursement of
expenses in the amount of $2,476.33.

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a trustee,
examiner or professional person employed under 8 327 or § 1103 and
“reimbursement for actual, necessary expenses.” 11 U.S.C. §
330(a)(1). Reasonable compensation is determined by considering all
relevant factors. See id. § 330(a)(3).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.

The court also approves on a final basis all prior applications for
interim fees and costs that the court has allowed under 8 331 on an
interim basis.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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Russell W. Reynold’s application for allowance of final compensation
and reimbursement of expenses has been presented to the court.
Having entered the default of respondent for failure to appear,
timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the application,

IT IS ORDERED that the application is approved on a final basis.
The court allows final compensation in the amount of $24,573.50 and
reimbursement of expenses in the amount of $2,476.33. The court
also approves on a final basis all prior applications for interim
fees and costs that the court has allowed under 8 331 on an interim
basis.

IT IS FURTHER ORDERED that the trustee is authorized without further
order of this court to pay from the estate the aggregate amount
allowed by this order in accordance with the Bankruptcy Code and the
distribution priorities of § 726.

25. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-1

CONTINUED AMENDED MOTION TO AVOID LIEN OF CITIBANK (SOUTH
DAKOTA) NA
9-25-2019 [34]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

This matter has been superseded by #26. The motion is denied as
moot.
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26. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-1

CONTINUED AMENDED MOTION TO AVOID LIEN OF CITIBANK (SOUTH
DAKOTA) NA
10-21-2019 [70]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i1) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).-

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C 8 522(f)(2)(B).

The liens against the subject real property, listed in the reverse
order of their priority are: (1) Discover Bank, (ii1) Chase Bank,
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(it1) Unifund CCR Partners, (iv) Citibank. The court takes judicial
notice of other motions on this calendar that request avoidance of
other judicial liens against the subject real property in this
matter. Fed. R. Evid. 201. The debtor has claimed a $1007.00
exemption in the property.

Excluding all liens against the subject real property that are lower
in priority than respondent’s lien, the moving party is entitled to
relief. The total of the judicial lien, all other liens except
jJjunior judicial liens, plus the exemption amount equals
approximately $360,912.00. The value of the property is
$263,348.00. The respondent’s judicial lien, all other liens
(except junior judicial liens), and the exemption amount together
exceed the property’s value by an amount greater than or equal to
the judicial lien. As a result, the respondent’s judicial lien will
be avoided entirely.

27. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-2

CONTINUED MOTION TO AVOID LIEN OF CHASE BANK
9-25-2019 [38]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

This matter has been superseded by #28. The motion is denied as
moot.

28. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-2

CONTINUED AMENDED MOTION TO AVOID LIEN OF CHASE BANK
10-21-2019 [66]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
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considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. § 522(f)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in 8§ 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i1) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. § 522(FH)(2)(A).

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C 8 522(f)(2)(B).-

The liens against the subject real property, listed in the reverse
order of their priority are: (1) Discover Bank, (i1) Chase Bank,
(ifi) Unifund CCR Partners, (iv) Citibank. The court takes judicial
notice of other motions on this calendar that request avoidance of
other judicial liens against the subject real property in this
matter. Fed. R. Evid. 201. The debtor has claimed a $1007.00
exemption in the property.

Excluding all liens against the subject real property that are lower
in priority than respondent®s lien, the moving party is entitled to
relief. The total of the judicial lien, all other liens except
junior judicial liens, plus the exemption amount equals
approximately $360,912.00. The value of the property is
$263,348.00. The respondent’s judicial lien, all other liens
(except junior judicial liens), and the exemption amount together
exceed the property’s value by an amount greater than or equal to
the judicial lien. As a result, the respondent’s judicial lien will
be avoided entirely.
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29. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-3

CONTINUED MOTION TO AVOID LIEN OF DISCOVER BANK
9-25-2019 [43]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

This matter has been superseded by #30. The motion is denied as
moot.

30. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-3

CONTINUED AMENDED MOTION TO AVOID LIEN OF DISCOVER BANK
10-21-2019 [75]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(F)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(f) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.-A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (i1) all
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other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have iIn the absence of any liens.” 11 U.S.C. § 522(P)(2)(A).

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C 8§ 522(FH)(2)(B).

The liens against the subject real property, listed in the reverse
order of their priority are: (i) Discover Bank, (ii) Chase Bank,
(iir) Unifund CCR Partners, (iv) Citibank. The court takes judicial
notice of other motions on this calendar that request avoidance of
other judicial liens against the subject real property in this
matter. Fed. R. Evid. 201. The debtor has claimed a $1007.00
exemption in the property.

Excluding all liens against the subject real property that are lower
in priority than respondent’s lien, the moving party is entitled to
relief. The total of the judicial lien, all other liens except
jJunior judicial liens, plus the exemption amount equals
approximately $360,912.00. The value of the property is
$263,348.00. The respondent’s judicial lien, all other liens
(except junior judicial liens), and the exemption amount together
exceed the property’s value by an amount greater than or equal to
the judicial lien. As a result, the respondent’s judicial lien will
be avoided entirely.

31. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-4

CONTINUED AMENDED MOTION TO AVOID LIEN OF UNIFUND CCR
PARTNERS
10-21-2019 [79]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

This matter has been superseded by #32. The motion is denied as
moot.
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32. 12-16787-A-7 IN RE: BRYAN/KIMBERLY HAUSER
SAH-4

CONTINUED MOTION TO AVOID LIEN OF UNIFUND CCR PARTNERS
9-26-2019 [50]

BRYAN HAUSER/MV
SUSAN HEMB

Final Ruling

Motion: Avoid Lien that Impairs Exemption

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Prepared by moving party

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

LIEN-AVOIDANCE STANDARDS

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described In § 522(F)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.” 11 U.S.C. 8 522(F)(2)(A).-

REVERSE-PRIORITY ANALYSIS

In cases in which there are multiple liens to be avoided, the liens
must be avoided in the reverse order of their priority. See In re
Meyer, 373 B.R. 84, 87-88 (B.A.P. 9th Cir. 2007). “[L]iens already
avoided are excluded from the exemption-impairment calculation with
respect to other liens.” 1Id.; 11 U.S.C 8 522(f)(2)(B).

The liens against the subject real property, listed in the reverse
order of their priority are: (1) Discover Bank, (ii1) Chase Bank,
(ifi) Unifund CCR Partners, (iv) Citibank. The court takes judicial
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notice of other motions on this calendar that request avoidance of
other judicial liens against the subject real property in this
matter. Fed. R. Evid. 201. The debtor has claimed a $1007.00
exemption in the property.

Excluding all liens against the subject real property that are lower
in priority than respondent’s lien, the moving party is entitled to
relief. The total of the judicial lien, all other liens except
Junior judicial liens, plus the exemption amount equals
approximately $360,912.00. The value of the property is
$263,348.00. The respondent’s judicial lien, all other liens
(except junior judicial liens), and the exemption amount together
exceed the property’s value by an amount greater than or equal to
the judicial lien. As a result, the respondent’s judicial lien will
be avoided entirely.

33. 19-14192-A-7 IN RE: DANY REYES
JHW-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-11-2019 [9]

AMERICREDIT FINANCIAL
SERVICES, INC./MV
JENNIFER WANG/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2018 Chevrolet Cruze
Value of Collateral: $14,275.00
Liens Encumbering Collateral: $21,785.76

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief 1If the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B-A.P. 9th Cir. 1982). In this case,
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the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the 14-day stay of Federal Rule of Bankruptcy
Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Americredit Financial Services, Inc.’s motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or
otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT 1S ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2018 Chevrolet Cruze, as to all parties in
interest. The l1l4-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the
extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.

34. 18-14193-A-7 IN RE: SHEILA/DOUGLAS CHESLIK
JES-1

MOTION TO COMPEL
10-9-2019 [34]

JAMES SALVEN/MV
ERIC ESCAMILLA

Final Ruling

Motion: Compel Debtor’s Turnover of Property of the Estate
Notice: LBR 9014-1(F)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, 1ncorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
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TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

TAX REFUNDS

Section 542(a) of the Bankruptcy Code requires the debtor and third
parties to turn over to the chapter 7 trustee property that the
trustee may use or sell. See 11 U.S.C. 8 542(a)-. Property that is
of inconsequential value or benefit to the estate is not required to
be turned over to the trustee. See id. Other narrow exceptions and
defenses are described in § 542. See id. § 542(b)—(d).

The trustee may compel the debtor to turn over property to the
trustee by motion rather than by adversary proceeding. Fed. R.
Bankr. P. 7001(1). The trustee bears the burden of proof and must
demonstrate that the property sought is property of the estate.

Section 541 of Title 11 defines property of the bankruptcy estate.
11 U.S.C. 8§ 541. Property of the estate includes all “legal or
equitable interests of the debtor in property” as of the petition
date. 1Id. 8§ 541(a)(1l). *“[T]he right to receive a tax refund
constitutes an interest in property. The nature and extent of the
debtor’s iInterest in the tax refund is determined by nonbankruptcy
law.” In re Newman, 487 B.R. 193, 198 (B.A.P. 9th Cir. 2013)
(alteration in original) (citation omitted).

The pre-petition portion of a tax refund for a tax year in which a
petition was filed is property of the estate. See In re Orndoff,
100 B.R. 516, 517 (Bankr. E.D. Cal. 1989). “Tax refunds attributed
to income tax payments withheld from the [debtor] prior to the
bankruptcy filing and based on pre-petition earnings, are property
of the estate.” In re Zingale, 451 B.R. 412, 415 (B.A.P. 6th Cir.
2011) (citing Kokoszka v. Belford, 417 U.S. 642, 647-48 (1974)).

Courts have followed the corollary that portions of tax refunds
attributable to post-petition earnings are not property of the
estate. See, e.g., In re Trickett, 391 B.R. 657, 660-61 (Bankr. D.
Mass. 2008), invalidated on other grounds by Hundley v. Marsh, 944
N.E.2d 127 (Mass. 2011). “The most generally used method of
calculating the proration is to look to the percentage of days
before and after the date of filing.” In re Orndoff, 100 B.R. at
518; In re Trickett, 391 B.R. at 661. This method “may not yield a
perfect result in every situation, but It is better than any other
available approach.” In re Trickett, 391 B.R. at 661.

This case was filed on October 15, 2018. As a consequence, all of
the federal and state income tax refunds arising from 2018 are
property of the estate; the debtor has not exempted those assets.
But the debtor filed bankruptcy prior to conclusion of the tax year
only that portion of the refund arising prior to the filing date is
property of the estate. Here, 78.6% of the 2018 tax year had past
prior to the date the debtor filed her chapter 7 petition.
Consequently, the estate is only entitled to 78.6% of the 2018 tax
refunds.
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Accordingly, the trustee’s motion for turnover of 78.6% of the 2018
federal and state tax refunds will be granted. The court will order
turnover of the prorated portion of the tax refunds identified in
the motion to the extent received by the debtor.

TAX RECORDS AND RETURNS

Section 542(e) provides for the court’s ordering a person who “holds
recorded information, including books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to
turn over or disclose such recorded information to the trustee.”

See 11 U.S.C. § 542(e). Further, the debtor has a statutory duty to
surrender to the trustee “any recorded information, including books,
documents, records, and papers, relating to property of the estate.”
Id. § 521(a)(4).-

As a result, the debtor must comply with this statutory duty as the
tax records and tax returns sought by the trustee relate to property
of the estate. The court will order the debtor’s turnover to the
trustee of (i) all 2018 federal and state tax returns that the
debtor holds, whether they are complete or incomplete or in paper or
electronic form; or (ii) in the alternative case in which no such
tax returns exist, then all the 2018 federal and state tax-related
records or documents relevant to such tax returns, whether in
electronic or paper form, that the debtor holds.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 7 trustee’s motion to compel turnover of the tax
refunds, tax records, and tax returns, has been presented to the
court. Having entered the default of respondent for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion,

IT 1S ORDERED that the motion is granted and that, no later than 7
days after the date of service of this order, the debtor shall turn
over to the trustee 78.6% of any 2018 federal and state tax refunds
that the debtor has received or that the debtor has In the debtor’s
possession, custody, or control.

IT IS FURTHER ORDERED that no later than 7 days after the date of
service of this order, the debtor shall turn over to the trustee:
(i) all 2018 federal and state tax returns that the debtor holds,
whether they are complete or incomplete or in paper or electronic
form; or (ii) in the alternative case iIn which no such tax returns
exist, then all the 2018 federal and state tax-related records or
documents relevant to the debtor’s tax returns, whether 1iIn
electronic or paper form, that the debtor holds.
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35. 19-13696-A-7 IN RE: MICHAEL BARNETT
APN-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
10-3-2019 [18]

SYSTEMS & SERVICES
TECHNOLOGIES, INC./MV
SCOTT LYONS

AUSTIN NAGEL/ATTY. FOR MV.

Final Ruling

Motion: Stay Relief

Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted

Order: Civil minute order

Subject: 2017 Sunset Trailer 250RB
Value of Collateral: $20,800.00
Liens Encumbering Collateral: $29,905.83

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

STAY RELIEF

Section 362(d)(2) authorizes stay relief if the debtor lacks equity
in the property and the property is not necessary to an effective
reorganization. 11 U.S.C. 8§ 362(d)(2). Chapter 7 is a mechanism
for liquidation, not reorganization, and, therefore, property of the
estate 1s never necessary for reorganization. In re Casgul of
Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982). In this case,
the aggregate amount due all liens exceeds the value of the
collateral and the debtor has no equity in the property. The motion
will be granted, and the 14-day stay of Federal Rule of Bankruptcy
Procedure 4001(a)(3) will be waived. No other relief will be
awarded.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

Systems & Services Technologies” motion for relief from the
automatic stay has been presented to the court. Having entered the
default of respondent for failure to appear, timely oppose, or
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otherwise defend in the matter, and having considered the well-
pleaded facts of the motion,

IT 1S ORDERED that the motion is granted. The automatic stay is
vacated with respect to the property described in the motion,
commonly known as 2017 Sunset Trailer 250RB, as to all parties in
interest. The 14-day stay of the order under Federal Rule of
Bankruptcy Procedure 4001(a)(3) is wailved. Any party with standing
may pursue its rights against the property pursuant to applicable
non-bankruptcy law.

IT IS FURTHER ORDERED that no other relief is awarded. To the

extent that the motion includes any request for attorney’s fees or
other costs for bringing this motion, the request is denied.
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