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Each matter on this calendar will have one of three possible designations: No
Ruling, Tentative Ruling, or Final Ruling. These instructions apply to those
designations. 

No Ruling: All parties will need to appear at the hearing unless otherwise
ordered. 

Tentative Ruling: If a matter has been designated as a tentative ruling it
will be called.  The court may continue the hearing on the matter, set a
briefing schedule, or enter other orders appropriate for efficient and proper
resolution of the matter.  The original moving or objecting party shall give
notice of the continued hearing date and the deadlines.  The minutes of the
hearing will be the court’s findings and conclusions. 

Final Ruling: Unless otherwise ordered, there will be no hearing on these
matters and no appearance is necessary.  The final disposition of the matter
is set forth in the ruling and it will appear in the minutes. The final
ruling may or may not finally adjudicate the matter.  If it is finally
adjudicated, the minutes constitute the court’s findings and conclusions. 

Orders: Unless the court specifies in the tentative or final ruling that it
will issue an order, the prevailing party shall lodge an order within seven
(7) days of the final hearing on the matter.



UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher D. Jaime
Bankruptcy Judge

Sacramento, California

November 10, 2020 at 1:00 p.m.

1. 20-22306-B-13 MARCEL/SIKWAYI DAWSON OBJECTION TO CLAIM OF LVNV
RDG-1 Carl R. Gustafson FUNDING, LLC/RESURGENT CAPITAL
Thru #3 SERVICES, CLAIM NUMBER 20

9-25-20 [61]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to sustain the objection to Claim No. 20-1 of LVNV Funding,
LLC/Resurgent Capital Services and disallow the claim in its entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of LVNV
Funding, LLC/Resurgent Capital Services (“Creditor”), Proof of Claim No. 20-1
(“Claim”), Official Registry of Claims in this case.  The Claim is asserted to be in
the amount of $831.00.  Objector asserts that the Claim has not been timely filed.  See
Fed. R. Bankr. P. 3002(c).  The deadline for filing proofs of claim in this case for a
non-government unit was July 9, 2020.  Notice of Bankruptcy Filing and Deadlines, dkt.
13.  The Creditor’s proof of claim was filed July 23, 2020.

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.

The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
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conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor filed an untimely proof of claim and has not demonstrated any reason
that would permit the court to allow its late-filed proof of claim.

Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
 

2. 20-22306-B-13 MARCEL/SIKWAYI DAWSON OBJECTION TO CLAIM OF LVNV
RDG-2 Carl R. Gustafson FUNDING, LLC/RESURGENT CAPITAL

SERVICES, CLAIM NUMBER 19
9-25-20 [64]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to sustain the objection to Claim No. 19-1 of LVNV Funding,
LLC/Resurgent Capital Services and disallow the claim in its entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of LVNV
Funding, LLC/Resurgent Capital Services (“Creditor”), Proof of Claim No. 19-1
(“Claim”), Official Registry of Claims in this case.  The Claim is asserted to be in
the amount of $1,099.52.  Objector asserts that the Claim has not been timely filed. 
See Fed. R. Bankr. P. 3002(c).  The deadline for filing proofs of claim in this case
for a non-government unit was July 9, 2020.  Notice of Bankruptcy Filing and Deadlines,
dkt. 13.  The Creditor’s proof of claim was filed July 23, 2020.

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
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included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.

The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor filed an untimely proof of claim and has not demonstrated any reason
that would permit the court to allow its late-filed proof of claim.

Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
 

3. 20-22306-B-13 MARCEL/SIKWAYI DAWSON OBJECTION TO CLAIM OF LAKE CITY
RDG-3 Carl R. Gustafson CREDIT, CLAIM NUMBER 18

9-25-20 [67]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to sustain the objection to Claim No. 18-1 of Lake City Credit
and disallow the claim in its entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of Lake
City Credit (“Creditor”), Proof of Claim No. 18-1 (“Claim”), Official Registry of
Claims in this case.  The Claim is asserted to be in the amount of $1,099.52.  Objector
asserts that the Claim has not been timely filed.  See Fed. R. Bankr. P. 3002(c).  The
deadline for filing proofs of claim in this case for a non-government unit was July 9,
2020.  Notice of Bankruptcy Filing and Deadlines, dkt. 13.  The Creditor’s proof of
claim was filed July 16, 2020.

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
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claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.

The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor filed an untimely proof of claim and has not demonstrated any reason
that would permit the court to allow its late-filed proof of claim.

Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
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4. 19-21321-B-13 STEPHEN/STEPHANIE YOUNG MOTION TO MODIFY PLAN
RJ-4 Richard L. Jare 9-29-20 [56]

Final Ruling 

The motion has been set for hearing on the 35-days’ notice required by Local Bankruptcy
Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The
failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B)
is considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition was filed.  The matter will be
resolved without oral argument.   No appearance at the hearing is required.

The court’s decision is to permit the requested modification and confirm the modified
plan.               

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.  The Debtors
have filed evidence in support of confirmation.  No opposition to the motion was filed
by the Chapter 13 Trustee or creditors.  The modified plan complies with 11 U.S.C.
§§ 1322, 1325(a), and 1329, and is confirmed.

The motion is ORDERED GRANTED for reasons stated in the minutes.  Counsel for the
Debtors shall prepare an appropriate order confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for approval as to form, and if so approved,
the Chapter 13 Trustee will submit the proposed order to the court.

The court will issue an order.
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5. 17-25224-B-13 RAUL/GUADALUPE LUGO MOTION TO APPROVE LOAN
MC-2 Muoi Chea MODIFICATION

10-12-20 [60]

Final Ruling

The motion has been set for hearing on 28-days notice.  Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to permit the loan modification.

Debtors seek court approval to incur post-petition credit. Carrington Mortgage
Services, LLC (“Creditor”), whose claim the plan provides for in Class 4, has agreed to
a loan modification that will result in a fixed interest rate of 3.0%.  Debtors current
interest rate is 2.65% but is scheduled to increase to 3.6250% on July 1, 2022, and
then 3.8730% on June 1, 2023.  The modification will allow the Debtors to save money in
the long run because the loan matures on June 1, 2044.  Debtors’ monthly mortgage
payment will increase from $1,442.97 to $1,583.92.

The motion is supported by the Declaration of Raul Lugo and Guadalupe Lugo.  The
Declaration affirms Debtors’ desire to obtain the post-petition financing.  The Debtors
have also filed amended schedules to reflect their ability to pay the increased monthly
mortgage payment.

This post-petition financing is consistent with the Chapter 13 plan in this case and
Debtors’ ability to fund that plan.  There being no objection from the Trustee or other
parties in interest, and the motion complying with the provisions of 11 U.S.C. §
364(d), the motion is granted.

The motion is ORDERED GRANTED for reasons stated in the minutes.

The court will issue an order.
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6. 20-20763-B-13 DAVID/WILLIETTE THOMAS OBJECTION TO CLAIM OF BH
RDG-2 Gregory J. Smith FINANCIAL GROUP, LLC, CLAIM

NUMBER 25
9-25-20 [35]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to sustain the objection to Claim No. 25-1 of BH Financial
Group, LLC and disallow the claim in its entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of BH
Financial Group, LLC (“Creditor”), Proof of Claim No. 25-1 (“Claim”), Official Registry
of Claims in this case.  The Claim is asserted to be in the amount of $4,098.92. 
Objector asserts that the Claim has not been timely filed.  See Fed. R. Bankr. P.
3002(c).  The deadline for filing proofs of claim in this case for a non-government
unit was April 21, 2020.  Notice of Bankruptcy Filing and Deadlines, dkt. 9.  The
Creditor’s proof of claim was filed July 6, 2020.

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.

The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor filed an untimely proof of claim and has not demonstrated any reason
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that would permit the court to allow its late-filed proof of claim.

Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
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7. 20-20170-B-13 MARIA VILLARINO-PARRA OBJECTION TO CLAIM OF WHEEL
RDG-2 Charles L. Hastings MART, CLAIM NUMBER 9

9-25-20 [55]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Opposition was
filed by creditor Wheel Mart.

In light of the COVID-19 pandemic and court closures, the court has determined this
matter may be decided on the papers.  See General Order No. 618 at p.3, ¶ 3 (E.D. Cal.
May 13, 2020) (ordering courthouse closure “until further notice” due to the COVID-19
pandemic and further ordering that all civil matters are to be decided on the papers
unless the presiding judge determines a hearing is necessary).  The court has also
determined that oral argument will not assist in the decision-making process or
resolution of the motion.  See Local Bankr. R. 9014-1(h), 1001-1(f).

The court’s decision is to sustain the objection to Claim No. 9-1 and 9-2 of Wheel Mart
and disallow the claims in their entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of Wheel
Mart (“Creditor”), Proof of Claim No. 9-1 (“Claim”), Official Registry of Claims in
this case.  The Claim is asserted to be in the amount of $48,932.17.  Objector asserts
that the Claim has not been timely filed.  See Fed. R. Bankr. P. 3002(c).  The deadline
for filing proofs of claim in this case for a non-government unit was March 23, 2020. 
Notice of Bankruptcy Filing and Deadlines, dkt. 12.  The Creditor’s proof of claim was
filed March 31, 2020, followed by a supplemental claim on October 26, 2020.

Opposition was filed by the Creditor stating that it would not be unreasonable to allow
an untimely filed proof of claim, namely because an “informal proof of claim” not
drafted on Official Form 410 was mailed out on March 19 or 20, 2020, and was “bounced
back” by the clerk’s office but appears on the court’s docket as filed on March 25,
2020.  Dkt. 37.  Creditor states that it thereafter mailed a “supplemental” proof of
claim utilizing the correct Official Form 410, which appears as Claim No. 9-1 and is
dated March 31, 2020.  Creditor argues that the supplemental proof of claim relates
back to the earlier date of March 25, 2020--which is still after the claims bar date.

Furthermore, Creditor asserts that because the Debtor thereafter filed her own
supplemental proof of claim on October 26, 2020, which appears as Claim No. 9-2, the
Debtor “in essence [gives Creditor] an extended deadline.”   

Discussion

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.
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The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor cannot argue excusable neglect with regard to the filing of the
original “informal proof of claim” and that it was thereafter corrected with the filing
of the “supplemental” proof of claim utilizing Official Form 410.  And the Official
Form 410 filed by the Creditor on March 31, 2020, was untimely as was that filed by the
Debtor on October 26, 2020.  See Fed. R. Bankr. P. 3004; Local Bankr. R. 3004-1; Dkt.
52 (“Deadline for debtor(s) to file claims, per LBR 3004-1 [Friday] October 23, 2020”);
dkt. 53 (notice served August 24, 2020).  The Creditor has not demonstrated any reason
that would permit the court to allow its late-filed proof of claim.

Finally, Creditor’s argument that billing statements sent to the Debtor before the
claims bar date qualify as informal proofs of claim is frivolous.  The December 2019
billing statement was filed before the case was filed and therefore, as a matter of
law, cannot reflect an intent to hold the estate liable because there was no estate to
hold liable.  In re Rolyn, 266 B.R. 453, 454-55 (Bankr. N.D. Cal. 2001) (citations
omitted).  The January, February, and March 2020 billing statements were, according to
the opposition, sent to the Debtor.  See dkt. 59 at pp. 3-4. In order to qualify as an
informal proof of claim, a document need not be filed; however, it must be delivered to
representative of the estate.  In re Parrot Broadcasting Ltd. Partnership, 518 B.R.
602, 611 (Bankr. D. Idaho 2014) (discussing Ninth Circuit precedent).  The Debtor is
not a representative of the estate, the Trustee is.  See e.g., 11 U.S.C. § 323(a) (“The
trustee in a case under this title is the representative of the estate.”).  The post-
petition billing statements sent to the Debtor are therefore not informal proofs of
claim.

Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
 

November 10, 2020 at 1:00 p.m.
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8. 20-20387-B-13 PABLO/TERESA CHAGOYA MOTION TO APPROVE LOAN
NAR-2 Charles L. Hastings MODIFICATION

10-23-20 [89]

Final Ruling

The motion has been set for hearing on less than 28-days notice.  Local Bankruptcy Rule
9014-1(f)(2).  In light of the COVID-19 pandemic and court closures, the court has
determined this matter may be decided on the papers.  See General Order No. 618 at p.3,
¶ 3 (E.D. Cal. May 13, 2020) (ordering courthouse closure “until further notice” due to
the COVID-19 pandemic and further ordering that all civil matters are to be decided on
the papers unless the presiding judge determines a hearing is necessary).  The court
has also determined that oral argument will not assist in the decision-making process
or resolution of the motion.  See Local Bankr. R. 9014-1(h), 1001-1(f).

The court’s decision is to conditionally permit the loan modification and continue the
matter to November 17, 2020, at 1:00 p.m.

Debtors seek court approval to incur post-petition credit with Freedom Mortgage,
serviced by Bayview Loan Servicing (“Creditor”), whose claim the plan provides for in
Class 4.  Debtors assert that the loan modification is necessary since they were
delinquent on their mortgage payments.  The Debtors had applied for a loan modification
with Creditor, who had stated that a permanent loan modification would be approved
pending a trial period of payments.  The Debtors have concluded the trial period of
payments.

The motion is supported by the Declaration of Pablo Chagoya.  The Declaration affirms
Debtor’s desire to obtain the post-petition financing.  The Debtors have completed
their trial loan period and are current on their mortgage payments.

There being no objection from the Trustee or other parties in interest, and the motion
complying with the provisions of 11 U.S.C. § 364(d), the motion is granted.

Conditional Nature of this Ruling

Because the motion has been filed, set, and served under Local Bankruptcy Rule 9014-
1(f)(2), any party in interest shall have until 5:00 p.m. on Friday, November 13, 2020,
to file and serve an opposition or other response to the motion.  See Local Bankr. R.
9014-1(f)(2)(C).  Any opposition or response shall be served on the Movant, Chapter 13
Trustee and the United States trustee by facsimile or email.

If no opposition or response is timely filed and served, the motion will be deemed
granted for the reasons stated hereinabove, this ruling will no longer be conditional
and will become the court’s final decision, and the continued hearing on November 17,
2020, at 1:00 p.m. will be vacated.

If an opposition or response is timely filed and served, the court will hear the motion
on November 17, 2020, at 1:00 p.m.

The court will issue an order.
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9. 20-21794-B-13 GREGORY/JANEE MOORE OBJECTION TO CLAIM OF KAISER
RDG-2 Taras Kurta PERMANENTE, CLAIM NUMBER 39-1

9-25-20 [52]

Final Ruling

The objection has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(b)(1). The failure of the claimant to file
written opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(B) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  No opposition
was filed.  The matter will be resolved without oral argument.   No appearance at the
hearing is required.

The court’s decision is to sustain the objection to Claim No. 39-1 of Kaiser Permanente
and disallow the claim in its entirety.

The Chapter 13 Trustee (“Objector”) requests that the court disallow the claim of LVNV
Funding, LLC/Resurgent Capital Services (“Creditor”), Proof of Claim No. 39-1
(“Claim”), Official Registry of Claims in this case.  The Claim is asserted to be in
the amount of $6,181.17.  Objector asserts that the Claim has not been timely filed. 
See Fed. R. Bankr. P. 3002(c).  The deadline for filing proofs of claim in this case
for a non-government unit was June 4, 2020.  Notice of Bankruptcy Filing and Deadlines,
dkt. 20.  The Creditor’s proof of claim was filed June 10, 2020.

Section 501(a) of the Bankruptcy Code provides that any creditor may file a proof of
claim. “A proof of claim is a written statement setting forth a creditor’s claim.” 
Rule 3001(a).  If the claim meets the requirements of § 501, the bankruptcy court must
then determine whether the claim should be allowed.  Section 502(a) provides that a
claim is deemed allowed unless a party in interest objects.  If such an objection is
made, the court shall allow such claim “except to the extent that the proof of claim is
not timely filed.”  See 11 U.S.C. § 502(b)(9).  

Federal Rule of Bankruptcy Procedure 3002(c) governs the time for filing proofs of
claim in a Chapter 13 case.  Rule 9006(b)(3) prohibits the enlargement of time to file
a proof of claim under Rule 3002(c) except as provided in one of the six circumstances
included in Rule 3002(c).  Zidell, Inc. v. Forsch (In re Coastal Alaska Lines, Inc.),
920 F.2d 1428, 1432-1433 (9th Cir. 1990) (“We . . . hold that the bankruptcy court
cannot enlarge the time for filing a proof of claim unless one of the six situations
listed in Rule 3002(c) exists.”).  No showing has been made that any of those
circumstances apply.

The court also notes that the excusable neglect standard does not apply to permit the
court to extend the time to file a proof of claim under Rule 3002(c).  As the Ninth
Circuit stated in Coastal Alaska:

Rule 9006(b) plainly allows an extension of the 90-day
time limit established by Rule 3002(c) only under the
conditions permitted by Rule 3002(c).  Rule 3002(c)
identifies six circumstances where a late filing is
allowed, and excusable neglect is not among them. 
Thus, the 90-day deadline for filing claims under Rule
3002(c) cannot be extended for excusable neglect.

Id. at 1432. In fact, the time for filing claims under Rule 3002(c) cannot be extended
for any equitable reason at all.  As stated in Spokane Law Enforcement Credit Union v.
Barker (In re Barker), 839 F.3d 1189, 1197 (9th Cir. 2016): “[T]he Ninth Circuit has
repeatedly held that the deadline to file a proof of claim in a Chapter 13 proceeding
is ‘rigid’ and the bankruptcy court lacks equitable power to extend this deadline after
the fact.”

In sum, Creditor filed an untimely proof of claim and has not demonstrated any reason
that would permit the court to allow its late-filed proof of claim.
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Based on the evidence before the court, the Creditor’s claim is disallowed in its
entirety as untimely.  The objection to the proof of claim is sustained.

The objection is ORDERED SUSTAINED for reasons stated in the minutes.

The court will issue an order.
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10. 20-21610-B-13 SHANNON DOW CONTINUED MOTION FOR RELIEF
SW-1 Mikalah R. Liviakis FROM AUTOMATIC STAY

10-14-20 [19]
ALLY BANK VS.

Final Ruling

The motion was continued from November 3, 2020, to allow any response to be filed by
November 6, at 5:00 p.m.  No response was filed.  Therefore, the court’s ruling at
docket 30 conditionally granting the motion for relief from stay shall become the
court’s final decision.

The motion is ORDERED GRANTED for reasons stated in the minutes.

The court will issue an order.
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