
  
UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Bakersfield Federal Courthouse
510 19th Street, Second Floor

Bakersfield, California

PRE-HEARING DISPOSITIONS

DAY: WEDNESDAY
DATE: NOVEMBER 8, 2017
CALENDAR: 9:00 A.M. CHAPTERS 13 AND 12 CASES

Each matter on this calendar will have one of three possible
designations:  No Ruling, Tentative Ruling, or Final Ruling.  These
instructions apply to those designations.

No Ruling:  All parties will need to appear at the hearing unless
otherwise ordered.

Tentative Ruling: If a matter has been designated as a tentative
ruling it will be called. The court may continue the hearing on the
matter, set a briefing schedule or enter other orders appropriate for
efficient and proper resolution of the matter.  The original moving or
objecting party shall give notice of the continued hearing date and
the deadlines. The minutes of the hearing will be the court’s findings
and conclusions.

Final Ruling: Unless otherwise ordered, there will be no hearing on
these matters.  The final disposition of the matter is set forth in
the ruling and it will appear in the minutes.  The final ruling may or
may not finally adjudicate the matter.  If it is finally adjudicated,
the minutes constitute the court’s findings and conclusions.  If the
parties stipulate to continue the hearing on the matter or agree to
resolve the matter in a way inconsistent with the final ruling, then
the court will consider vacating the final ruling only if the moving
party notifies chambers before 4:00 pm at least one business day
before the hearing date:  Department A-Kathy Torres (559)499-5860;
Department B-Jennifer Dauer (559)499-5870.  If a party has grounds to
contest a final ruling because of the court’s error under FRCP 60 (a)
(FRBP 9024) [“a clerical mistake (by the court) or a mistake arising
from (the court’s) oversight or omission”] the party shall notify
chambers (contact information above) and any other party affected by
the final ruling by 4:00 pm one business day before the hearing. 

Orders: Unless the court specifies in the tentative or final ruling
that it will issue an order, the prevailing party shall lodge an order
within 14 days of the final hearing on the matter.



1. 17-10207-A-13 PEDRO/MICHELLE SARABIA MOTION TO DISMISS CASE
MHM-4 9-29-17 [57]
MICHAEL MEYER/MV
STEVEN ALPERT/Atty. for dbt.
DISMISSED

Final Ruling

The case dismissed, the matter is dropped as moot.

2. 12-15109-A-13 EDUARDO/GLENDA VALLADARES CONTINUED MOTION FOR
MHM-6 DETERMINATION OF FINAL CURE
MICHAEL MEYER/MV FRBP 3002.1(H)

9-6-17 [146]
STEVEN ALPERT/Atty. for dbt.
RESPONSIVE PLEADING

Final Ruling

At the suggestion of the parties, this matter is continued to January
3, 2018, at 9:00 a.m. in Bakersfield.  If the matter has not been
resolved, not later than 14 days prior to the hearing the parties
shall file a joint status report.

3. 17-13020-A-13 TODD/MOLLY HANSEN MOTION TO DISMISS CASE
MHM-1 9-11-17 [16]
MICHAEL MEYER/MV
ROBERT WILLIAMS/Atty. for dbt.
WITHDRAWN

Final Ruling

The motion withdrawn, the matter is dropped as moot. 

4. 17-13020-A-13 TODD/MOLLY HANSEN MOTION TO AVOID LIEN OF
RSW-1 DISCOVER BANK
TODD HANSEN/MV 10-11-17 [22]
ROBERT WILLIAMS/Atty. for dbt.

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by moving party

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
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filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid a
lien “on an interest of the debtor in property to the extent that such
lien impairs an exemption to which the debtor would have been
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be a
judicial lien or nonpossessory, nonpurchase-money security interest in
property described in § 522(f)(1)(B).  Goswami v. MTC Distrib. (In re
Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 2003).  Impairment is
statutorily defined: a lien impairs an exemption “to the extent that
the sum of - (i) the lien; (ii) all other liens on the property; and
(iii) the amount of the exemption that the debtor could claim if there
were no liens on the property; exceeds the value that the debtor’s
interest in the property would have in the absence of any liens.”  11
U.S.C. § 522(f)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien.  As a result, the
responding party’s judicial lien will be avoided entirely.

5. 17-13020-A-13 TODD/MOLLY HANSEN MOTION TO AVOID LIEN OF
RSW-2 DISCOVER BANK
TODD HANSEN/MV 10-11-17 [27]
ROBERT WILLIAMS/Atty. for dbt.

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by moving party

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid a
lien “on an interest of the debtor in property to the extent that such
lien impairs an exemption to which the debtor would have been
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be a
judicial lien or nonpossessory, nonpurchase-money security interest in
property described in § 522(f)(1)(B).  Goswami v. MTC Distrib. (In re
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Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 2003).  Impairment is
statutorily defined: a lien impairs an exemption “to the extent that
the sum of - (i) the lien; (ii) all other liens on the property; and
(iii) the amount of the exemption that the debtor could claim if there
were no liens on the property; exceeds the value that the debtor’s
interest in the property would have in the absence of any liens.”  11
U.S.C. § 522(f)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien.  As a result, the
responding party’s judicial lien will be avoided entirely.

6. 17-13020-A-13 TODD/MOLLY HANSEN MOTION TO AVOID LIEN OF BANK OF
RSW-3 AMERICA, N.A.
TODD HANSEN/MV 10-11-17 [32]
ROBERT WILLIAMS/Atty. for dbt.

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by moving party

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid a
lien “on an interest of the debtor in property to the extent that such
lien impairs an exemption to which the debtor would have been
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be a
judicial lien or nonpossessory, nonpurchase-money security interest in
property described in § 522(f)(1)(B).  Goswami v. MTC Distrib. (In re
Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 2003).  Impairment is
statutorily defined: a lien impairs an exemption “to the extent that
the sum of - (i) the lien; (ii) all other liens on the property; and
(iii) the amount of the exemption that the debtor could claim if there
were no liens on the property; exceeds the value that the debtor’s
interest in the property would have in the absence of any liens.”  11
U.S.C. § 522(f)(2)(A).

The responding party’s judicial lien, all other liens, and the
exemption amount together exceed the property’s value by an amount
greater than or equal to the judicial lien.  As a result, the
responding party’s judicial lien will be avoided entirely.
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7. 17-13026-A-13 LUIS TADEO MOTION TO DISMISS CASE
MHM-1 10-10-17 [20]
MICHAEL MEYER/MV
ROBERT WILLIAMS/Atty. for dbt.
WITHDRAWN

Final Ruling

The motion withdrawn, the matter is dropped as moot. 

8. 16-13629-A-13 JESSIE BROCKMAN MOTION FOR COMPENSATION FOR
PK-2 PATRICK KAVANAGH, DEBTORS

ATTORNEY(S)
10-18-17 [36]

PATRICK KAVANAGH/Atty. for dbt.

Final Ruling

Application: Allowance of Interim Compensation and Expense
Reimbursement
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Approved
Order: Civil minute order

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this application was required not less than 14 days
before the hearing on the application.  LBR 9014-1(f)(1)(B).  None has
been filed.  The default of the responding party is entered.  The
court considers the record, accepting well-pleaded facts as true. 
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

COMPENSATION AND EXPENSES

In this Chapter 13 case, Patrick Kavanagh has applied for an allowance
of interim compensation and reimbursement of expenses.  The
application requests that the court allow compensation in the amount
of $6000.00 and reimbursement of expenses in the amount of $0.00. 

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a debtor’s
attorney in a Chapter 13 case and “reimbursement for actual, necessary
expenses.”  11 U.S.C. § 330(a)(1), (4)(B).  Reasonable compensation is
determined by considering all relevant factors.  See id. § 330(a)(3).  

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on an interim
basis.  Such amounts shall be perfected, and may be adjusted, by a
final application for compensation and expenses, which shall be filed
prior to case closure.  
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms substantially
to the following form:  

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing. 

Patrick Kavanagh’s application for allowance of interim compensation
and reimbursement of expenses has been presented to the court.  Having
entered the default of respondent for failure to appear, timely
oppose, or otherwise defend in the matter, and having considered the
well-pleaded facts of the application, 

IT IS ORDERED that the application is approved on an interim basis. 
The court allows interim compensation in the amount of $6000.00 and
reimbursement of expenses in the amount of $0.00.  The aggregate
allowed amount equals $6000.00.  As of the date of the application,
the applicant held a retainer in the amount of $1000.00.  The amount
of $5000.00 shall be allowed as an administrative expense to be paid
through the plan, and the remainder of the allowed amounts, if any,
shall be paid from the retainer held by the applicant.  The applicant
is authorized to draw on any retainer held.  

IT IS FURTHER ORDERED that the fees and costs are allowed pursuant to
11 U.S.C. § 331 as interim fees and costs, subject to final review and
allowance pursuant to 11 U.S.C. § 330.  Such allowed amounts shall be
perfected, and may be adjusted, by a final application for allowance
of compensation and reimbursement of expenses, which shall be filed
prior to case closure.  

IT IS FURTHER ORDERED that the trustee is authorized to pay the fees
allowed by this order from the available funds of the plan in a manner
consistent with the terms of the confirmed plan.

9. 16-13629-A-13 JESSIE BROCKMAN MOTION TO AVOID LIEN OF FIRST
PK-3 INVESTORS SERVICING CORPORATION
JESSIE BROCKMAN/MV 10-18-17 [41]
PATRICK KAVANAGH/Atty. for dbt.

Tentative Ruling

Motion: Avoid Lien that Impairs Exemption
Notice: LBR 9014-1(f)(2); no written opposition required
Disposition: Granted
Order: Prepared by moving party

Judicial Lien Avoided: $29,590.68
All Other Liens: $60,002.00
Exemption: $39,998.00
Value of Property: $100,000.00

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  The default
of the responding party is entered.  The court considers the record,
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accepting well-pleaded facts as true.  TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 522(f) of the Bankruptcy Code authorizes the court to avoid a
lien “on an interest of the debtor in property to the extent that such
lien impairs an exemption to which the debtor would have been
entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be a
judicial lien or nonpossessory, nonpurchase-money security interest in
property described in § 522(f)(1)(B).  Goswami v. MTC Distrib. (In re
Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 2003).  Impairment is
statutorily defined: a lien impairs an exemption “to the extent that
the sum of - (i) the lien; (ii) all other liens on the property; and
(iii) the amount of the exemption that the debtor could claim if there
were no liens on the property; exceeds the value that the debtor’s
interest in the property would have in the absence of any liens.”  11
U.S.C. § 522(f)(2)(A).

The respondent’s judicial lien, all other liens, and the exemption
amount together exceed the property’s value by an amount greater than
or equal to the judicial lien.  As a result, the respondent’s judicial
lien will be avoided entirely.

10. 12-18734-A-13 RICHARD OAXACA CONTINUED MOTION TO MODIFY PLAN
ASW-2 8-4-17 [39]
RICHARD OAXACA/MV
ADRIAN WILLIAMS/Atty. for dbt.
RESPONSIVE PLEADING

No Ruling

11. 17-10750-A-13 LOIS GOUGH LOPEZ CONTINUED MOTION TO MODIFY PLAN
RSW-1 8-15-17 [33]
LOIS GOUGH LOPEZ/MV
ROBERT WILLIAMS/Atty. for dbt.
OPPOSITION WITHDRAWN

Final Ruling

Motion: Modify Chapter 13 Plan
Notice: LBR 3015-1(d)(2), 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by the trustee, approved by debtor’s counsel

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 3015-1(d)(2), 9014-1(f)(1)(B).  None
has been filed.  The default of the responding party is entered.  The
court considers the record, accepting well-pleaded facts as true. 
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TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1323,
1325, 1329 and by Federal Rules of Bankruptcy Procedure 2002(a)(5) and
3015(g) and Local Bankruptcy Rule 3015-1.  The debtor bears the burden
of proof as to each element.  In re Barnes, 32 F.3d 405, 407 (9th Cir.
1994).  The court finds that the debtor has sustained that burden. 
The court will grant the motion and approve the modification of the
plan.

12. 12-60252-A-13 TIMOTHY COLLIER MOTION FOR SUBSTITUTION AS THE
PK-2 REPRESENTATIVE FOR THE DECEASED
BARBARA COLLIER/MV FOR CONTINUED ADMINISTRATION

OF THE CASE UNDER CHAPTER 13,
FOR EXEMPTION FROM FINANCIAL
MANAGEMENT COURSE, WAIVER OF
CERTIFICATION REQUIREMENTS FOR
ENTRY OF DISCHARGE IN A CHAPTER
13 CASE

PATRICK KAVANAGH/Atty. for dbt. 10-11-17 [51]

Final Ruling

Motion: Waiver of Requirement to File § 1328 Certifications 
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by moving party pursuant to the instructions below

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

WAIVER OF § 1328 CERTIFICATIONS

The motion requests a waiver of the requirement to complete and file §
1328 certifications,   including certifications concerning domestic
support obligations, prior bankruptcy discharges, exemptions exceeding
the amount stated in § 522(q)(1) and pending criminal or civil
proceedings described in § 522(q)(1)(A) and (B).  These certifications
are generally required for debtors by § 1328(a) and Local Bankruptcy
Rule 5009-1(b) and (c).  The court will waive the requirement that the
deceased debtor file certifications concerning compliance with § 1328,
including Forms EDC 3-190 and EDC 3-191 required under LBR 5009-1.

CONTINUED ADMINISTRATION OF THE CASE 

Rule 1016 is applicable to this case.  Rule 1016 provides that when a
debtor dies, “[i]f a reorganization, family farmer’s debt adjustment,
or individual’s debt adjustment case is pending under chapter 11,
chapter 12, or chapter 13, the case may be dismissed; or if further
administration is possible and in the best interest of the parties,
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the case may proceed and be concluded in the same manner, so far as
possible, as though the death or incompetency had not occurred.”  

Further administration is possible and in the best interests of the
debtor and creditors in this case.  Fed. R. Bankr. P. 1016.  Pursuant
to § 105(a), Federal Rules of Bankruptcy Procedure 1001 and 1016, and
Local Bankruptcy Rule 1016-1(b), the court will authorize further
administration of this case.  

SUBSTITUTION OF THE PROPER PARTY

Furthermore, the court will order substitution of the proper party. 
Fed. R. Civ. P. 25(a), incorporated by Fed. R. Bankr. P. 7025; LBR
1016-1(b)(1).  The court will substitute the surviving joint debtor in
the stead of the deceased debtor. The court will authorize the
surviving joint debtor’s service as the deceased debtor’s
representative.

WAIVER OF POST-PETITION EDUCATION REQUIREMENT

The motion also requests a waiver of the requirement to complete,
after the petition date, the personal financial management course
described in § 111.  See 11 U.S.C. § 1328(g)(1).  But this post-
petition requirement does not apply when the debtor is a person
described in § 109(h)(4). Id. § 1328(g)(2).  The court finds that the
joint-debtor’s death constitutes incapacity under § 109(h)(4) and will
grant a waiver of the § 1328(g)(1) requirement.

ORDER INSTRUCTIONS

The operative provisions of the order shall state only the following:
“It is ordered that the motion is granted as to the deceased debtor. 
The court waives the requirement that [deceased debtor’s name]
complete and file certifications concerning compliance with § 1328. 
The court also waives the requirement that the debtor complete an
instructional course concerning personal financial management as
required by § 1328(g).  It is further ordered that the court finds
that continued administration of the estate is possible and in the
best interests of the parties.  The court substitutes [surviving
debtor’s name] in the stead of the deceased debtor, and authorize the
surviving joint debtor’s service as the deceased debtor’s
representative.”

13. 17-12760-A-13 BALKAR/AMARJEET GILL MOTION TO DISMISS CASE
MHM-1 9-11-17 [15]
MICHAEL MEYER/MV
ROBERT WILLIAMS/Atty. for dbt.
WITHDRAWN

Final Ruling

The motion withdrawn, the matter is dropped as moot. 
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14. 17-13263-A-13 JASON/DANELLE BLACK OBJECTION TO CONFIRMATION OF
APN-1 PLAN BY WELLS FARGO BANK, N.A.,
WELLS FARGO BANK, N.A./MV 10-10-17 [37]
D. GARDNER/Atty. for dbt.
AUSTIN NAGEL/Atty. for mv.

No Ruling

15. 17-13263-A-13 JASON/DANELLE BLACK MOTION TO DISMISS CASE
MHM-1 10-10-17 [46]
MICHAEL MEYER/MV
D. GARDNER/Atty. for dbt.
RESPONSIVE PLEADING

Tentative Ruling

Motion: Dismiss Case
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Civil minute order

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

CASE DISMISSAL

Tax Return

The debtor has failed to provide the trustee with a required tax
return (for the most recent tax year ending immediately before the
commencement of the case and for which a Federal income tax return was
filed) no later than 7 days before the date first set for the first
meeting of creditors.  11 U.S.C. § 521(e)(2)(A)-(B).  The debtors’
2016 tax return was to have been provided to the trustee no later than
7 days before the date first set for the meeting of creditors.  The
first date for the meeting of creditors was October 4, 2017, so the
2016 tax return was due on September 27, 2017.  

Other Documents

The debtors failed to provide other documents requested by the
trustee, including the Class 1 checklist with the most recent mortgage
statement, an authorization to release information, proof of income
for 6 months prior to filing (profit and loss statements) and
responses to a business case questionnaire with supporting
documentations.  The debtor has failed to provide the trustee with
these required or requested documents. See 11 U.S.C. § 521(a)(3)–(4). 
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Opposition

Some of the documents described in the trustee’s motion and
declaration were due as early as September 27, 2017.  All the
documents were requested on or about August 24, 2017.  

The trustee’s motion was filed on October 10, 2017.  The hearing date
is November 8, 2017, so the debtors have had 29 days to provide
necessary documents to the trustee that were already past due as of
the date of the motion.

The debtors provided no evidence in support of their opposition.  The
only response to the motion filed by the debtors was that they “oppose
this motion on the basis that the required paperwork has been or will
be provided to the Chapter 13 Trustee.”  By logical implication, this
statement (1) admits that the documents may not have been provided,
and (2) that the documents in the trustee’s motion were in fact
required.

Because the debtors have not indicated in a timely manner any evidence
that contradicts the trustee’s motion, the court will grant the motion
and dismiss this case.  § 1307(c)(1).

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms substantially
to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing. 

The trustee’s motion to dismiss has been presented to the court. 
Having entered the default of the respondent debtor for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion, 

IT IS ORDERED that the motion is granted for unreasonable delay by the
debtor that is prejudicial to creditors.  The court hereby dismisses
this case.

16. 16-14465-A-13 MATTHEW ESCALANTE MOTION TO CONFIRM PLAN
DMG-2 9-27-17 [77]
MATTHEW ESCALANTE/MV
D. GARDNER/Atty. for dbt.

Final Ruling

Motion: Confirm Chapter 13 Plan
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Denied
Order: Civil minute order

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
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filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

DISCUSSION

The debtor has the burden of proving that the plan complies with all
statutory requirements of confirmation.  In re Andrews, 49 F.3d 1404,
1407–08 (9th Cir. 1995); In re Barnes, 32 F.3d 405, 407–08 (9th Cir.
1994).

One such element is feasibility.  11 U.S.C. § 1325(a)(6).  Feasibility
is a “factual determination” as to the plan’s “reasonable likelihood
of success.”  First Nat’l Bank of Boston v. Fantasia (In re Fantasia),
211 B.R. 420, 423 (B.A.P. 1st Cir. 1997).  The bankruptcy court needs
to “be satisfied that the debtor has the present as well as the future
financial capacity to comply with the terms of the plan.”  Id.  As one
court summarized feasibility, “Thus, a plan is not feasible and is not
confirmable if a debtor’s income will not support the plan’s proposed
payments.  In re Barnes, 275 B.R. 889, 894 (Bankr. E.D. Cal.2002)
(“[T]he debtors showed no disposable income with which to fund a
plan.... [T]he debtors have been unable to actually pay the amount
projected ... to the trustee.”); In re Bernardes, 267 B.R. 690, 695
(Bankr. D.N.J. 2001) (“While the feasibility requirement is not
rigorous ... the plan proponent must, at minimum, demonstrate that the
Debtor's income exceeds expenses by an amount sufficient to make the
payments proposed by the plan.”); In re Wilkinson, 99 B.R. 366, 369
(Bankr. N.D. Ohio 1989) (“[D]ebtors will not be able to comply with
the plan and make all payments thereunder.”).” In re Buccolo, 397 B.R.
527, 530 (Bankr. D.N.J. 2008), aff’d, 2009 WL 2132435 (D.N.J. July 13,
2009).

Here, debtor has not carried that burden.  Statements of income and
expenses, e.g., Schedules I and J, lose their presumptive effect 60
days after filing.  See 11 U.S.C. § 524(m)(1) (reaffirmation
agreements).  In this case, the debtors most recent Schedule I was
filed nine months prior the hearing on the motion.  The most recent
Schedule J was filed 11 months before the hearing on the motion.  And
as a consequence, the court affords them no weight.  

The only other evidence of feasibility is a statement in the debtor’s
declaration that the debtor will be able to make all payments under
the plan.  Escalante decl. ¶ 3, September 27, 2017, ECF # 79 (“I
believe I have enough income on a monthly basis after paying necessary
and reasonable expenses for ourselves.”) This statement is too
conclusory to sustain the debtor’s burden of proof. 

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms substantially
to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing. 

Matthew Escalante’s motion has been presented to the court.  Having
entered the default of respondent for failure to appear, timely
oppose, or otherwise defend in the matter, and having considered the
well-pleaded facts of the motion, 



IT IS ORDERED that the motion is denied.

IT IS FURTHER ORDERED that a Chapter 13 plan must be confirmed no
later than the first hearing date available after the 75-day period
that commences on the date of this hearing.  If a Chapter 13 plan has
not been confirmed by such date, the court may dismiss the case on the
trustee’s motion.  See 11 U.S.C. § 1307(c)(1).

17. 17-13065-A-13 AMANDEEP RANDHAWA CONTINUED OBJECTION TO
PP-1 CONFIRMATION OF PLAN BY ELEMENT
ELEMENT TRANSPORTATION II, TRANSPORTATION II, LLC
LLC/MV 9-26-17 [33]
PETER FEAR/Atty. for dbt.
DONNA PARKINSON/Atty. for mv.

No Ruling

18. 17-11274-A-13 CLINT/JUDITH HARRISON CONTINUED MOTION TO CONFIRM
RSW-3 PLAN
CLINT HARRISON/MV 8-23-17 [64]
ROBERT WILLIAMS/Atty. for dbt.

Final Ruling

Motion: Confirm Chapter 13 Plan
Notice: LBR 3015-1(d)(1), 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by the trustee, approved by debtor’s counsel

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 3015-1(d)(1), 9014-1(f)(1)(B).  None
has been filed.  The default of the responding party is entered.  The
court considers the record, accepting well-pleaded facts as true. 
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local
Bankruptcy Rule 3015-1.  The debtor bears the burden of proof as to
each element.  In re Barnes, 32 F.3d 405, 407 (9th Cir. 1994).  The
court finds that the debtor has sustained that burden, and the court
will approve confirmation of the plan.
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19. 13-16685-A-13 ROBERT/ORENE BARKER MOTION TO MODIFY PLAN
PK-7 9-29-17 [146]
ROBERT BARKER/MV
PATRICK KAVANAGH/Atty. for dbt.

Final Ruling

Motion: Modify Chapter 13 Plan
Notice: LBR 3015-1(d)(2), 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Prepared by the trustee, approved by debtor’s counsel

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 3015-1(d)(2), 9014-1(f)(1)(B).  None
has been filed.  The default of the responding party is entered.  The
court considers the record, accepting well-pleaded facts as true. 
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1323,
1325, 1329 and by Federal Rules of Bankruptcy Procedure 2002(a)(5) and
3015(g) and Local Bankruptcy Rule 3015-1.  The debtor bears the burden
of proof as to each element.  In re Barnes, 32 F.3d 405, 407 (9th Cir.
1994).  The court finds that the debtor has sustained that burden. 
The court will grant the motion and approve the modification of the
plan.

20. 17-12485-A-13 BOB LONG MOTION TO DISMISS CASE
MHM-2 10-10-17 [36]
MICHAEL MEYER/MV
STEVEN ALPERT/Atty. for dbt.
WITHDRAWN
Final Ruling

The motion withdrawn, the matter is dropped as moot. 

21. 17-12885-A-13 RANDY LENOIR MOTION TO DISMISS CASE
MHM-1 9-11-17 [18]
MICHAEL MEYER/MV
STEVEN ALPERT/Atty. for dbt.
WITHDRAWN

Final Ruling

The motion withdrawn, the matter is dropped as moot. 
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22. 17-13190-A-13 JOSE DE LA GARZA OBJECTION TO CONFIRMATION OF
EGS-1 PLAN BY BAYVIEW LOAN SERVICING,
BAYVIEW LOAN SERVICING, LLC/MV LLC

10-10-17 [39]
RICHARD STURDEVANT/Atty. for dbt.
EDWARD SCHLOSS/Atty. for mv.

Final Ruling

The case dismissed, the objection is overruled as moot.

23. 17-13190-A-13 JOSE DE LA GARZA MOTION FOR RELIEF FROM
JHW-1 AUTOMATIC STAY
CREDIT ACCEPTANCE 10-6-17 [24]
CORPORATION/MV
RICHARD STURDEVANT/Atty. for dbt.
JENNIFER WANG/Atty. for mv.

Final Ruling

Motion: Stay Relief
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Denied as moot
Order: Civil minute order

Subject: 2004 BMX X5

AUTOMATIC TERMINATION OF THE STAY 

If personal property is collateral for a secured claim, then a
statement of intention must be timely filed to prevent the automatic
stay from terminating.  Section 362(h) provides in pertinent part:

In a case in which the debtor is an individual, the stay provided by
subsection (a) is terminated with respect to personal property of the
estate or of the debtor securing in whole or in part a claim, or
subject to an unexpired lease, and such personal property shall no
longer be property of the estate if the debtor fails within the
applicable time set by section 521(a)(2)—(A) to file timely any
statement of intention required under section 521(a)(2) with respect
to such personal property or to indicate in such statement that the
debtor will either surrender such personal property or retain it and,
if retaining such personal property, either redeem such personal
property pursuant to section 722, enter into an agreement of the kind
specified in section 524(c) applicable to the debt secured by such
personal property, or assume such unexpired lease pursuant to section
365(p) if the trustee does not do so, as applicable[.]

11 U.S.C. § 362(h)(1) (emphases added).

Section 521(a)(2) establishes the deadline for filing a statement of
intention.  In pertinent part, paragraph (2) of § 521(a) requires the
statement of intention as to property securing a claim to be filed
“within thirty days after the date of the filing of a petition under
chapter 7 of this title or on or before the date of the meeting of
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creditors, whichever is earlier, or within such additional time as the
court, for cause, within such period fixes.”

The 30-day period following the petition ended on September 17, 2017. 
The first date for the meeting of creditors was October 4, 2017.  
Because the earlier of these two dates applies, the deadline expired
30 days after the petition date.  Given that the statement of
intention was not filed by this date, the automatic stay has expired
under § 362(h).

DOCTRINE OF MOOTNESS

The court adheres to the principle that federal courts have no
authority to decide moot questions.  Arizonans for Official English v.
Arizona, 520 U.S. 43, 67-68, 72 (1997).  “Mootness has been described
as the doctrine of standing set in a time frame: The requisite
personal interest that must exist at the commencement of the
litigation (standing) must continue throughout its existence
(mootness).”  Id. at 68 n.22 (quoting U.S. Parole Comm’n v. Geraghty,
445 U.S. 388, 397 (1980)) (internal quotation marks omitted).   

Because the stay has automatically terminated, no effective relief can
be awarded.  The movant’s personal interest in obtaining relief from
the stay no longer exists.  The motion will be denied as moot.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms substantially
to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing. 

IT IS ORDERED that the motion is denied as moot.  The stay under §
362(a) has terminated automatically with respect to the subject
personal property given the debtor’s failure to file timely the
statement of intention as to such property.

24. 17-13190-A-13 JOSE DE LA GARZA MOTION TO DISMISS CASE
MHM-1 10-10-17 [35]
MICHAEL MEYER/MV
RICHARD STURDEVANT/Atty. for dbt.

Final Ruling

Motion: Dismiss Case
Notice: LBR 9014-1(f)(1); written opposition required
Disposition: Granted
Order: Civil minute order

Unopposed motions are subject to the rules of default.  Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written
opposition to this motion was required not less than 14 days before
the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been
filed.  The default of the responding party is entered.  The court
considers the record, accepting well-pleaded facts as true.  TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).
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CASE DISMISSAL

The debtor has failed to provide the trustee with required or
requested documents. See 11 U.S.C. § 521(a)(3)–(4).  

The debtor has failed to provide the trustee with required tax returns
(for the most recent tax year ending immediately before the
commencement of the case and for which a Federal income tax return was
filed) no later than 7 days before the date first set for the first
meeting of creditors.  11 U.S.C. § 521(e)(2)(A)-(B).

For the reasons stated in the motion, cause exists to dismiss the
case.  Id. § 1307(c)(1).

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms substantially
to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.  The trustee’s motion to dismiss has been
presented to the court. 

Having entered the default of the respondent debtor for failure to
appear, timely oppose, or otherwise defend in the matter, and having
considered the well-pleaded facts of the motion, 

IT IS ORDERED that the motion is granted for unreasonable delay by the
debtor that is prejudicial to creditors.  The court hereby dismisses
this case.

25. 16-12297-A-13 JEFFREY/ROMA JEAN BAIRD MOTION TO SELL
RSW-1 10-18-17 [31]
JEFFREY BAIRD/MV
ROBERT WILLIAMS/Atty. for dbt.
RESPONSIVE PLEADING

No Ruling
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