
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

October 25, 2016 at 2:00 P.M.

1. 16-25514-C-13 ANDREW MONTERO OBJECTION TO CONFIRMATION OF
DPC-1 Steele Lanphier PLAN BY DAVID P. CUSICK

9-28-16 [20]
Also #2

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 28, 2016. Fourteen days’ notice is required.  That requirement is
met.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Trustee is unable to determine liquidation analysis because Debtor lists real property located at
1401 Hwy 174, Colfax, CA 95713 with an unknown value on Schedule A.  On Schedule D, debtor lists Robert
Kassity, secured by real property at 1401 Hwy 174, Colfax, CA, with an unknown claim amount.  On Schedule
A, debtor lists interests in Pinecrest Drive, Applegate, CA with a value of $89,000.00.  Schedule D shows Robert
Kassity has a security interest in the Applegate property.  At the meeting of creditors, Debtor testified that he has
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only 1 parcel of land in Applegate, CA.  Thus, Trustee believes that the property was erroneously listed twice on
the schedules, and, as a result, the debtor may have less non-exempt assets than currently believed.

B. $4,213 of the $5,186 income of the debtor is from contributions from his son.  However, debtor
has failed to provide declarations by his son to prove these contributions are likely to occur.  None are listed for
the last 6 months on Form 122C-1, or for the last two calendar years and year to date on the Statement of
Financial Affairs.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****   
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2. 16-25514-C-13 ANDREW MONTERO OBJECTION TO CONFIRMATION OF
KSR-1 Steele Lanphier PLAN BY ROBERT KASSITY, KASSITY

401K PROFIT SHARING PLAN,
ROBERT F. KASSITY, ET AL.
9-14-16 [15]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). The failure of the respondent and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement
of nonopposition. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the issues
identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s resolution of
the matter.  

     Below is the court's tentative ruling. 
----------------------------------- 
 
Local Rule 9014-1(f)(1) Motion. - Hearing required

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 12, 2016.  Twenty eight days’ notice is required.  That requirement is
met.

The Objection to Plan has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1). Opposition having been filed, the court will address the merits of the motion at the hearing. If it appears
at the hearing that disputed material factual issues remain to be resolved, a later evidentiary hearing will be set. Local
Bankr. R. 9014-1(g)

The court’s decision is to sustain the Objection. 

Creditor, Robert Kassity, opposes confirmation of the Plan on the basis that:

A.  Debtor has erroneously stated that the arrears on a note by Debtor to Kassity is $14,673.24 when the
amount asserted by Kassity is $54,072.43.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the creditor, Robert Kassity, having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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3. 12-31615-C-13 STEVEN/MARTHA MORENO MOTION TO MODIFY PLAN
RAC-2 Richard Chan 9-20-16 [49]

****
Final Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 20, 2016.  35 days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of
the respondent and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. Debtors have filed evidence
in support of confirmation. No opposition to the Motion was filed by the Chapter 13 Trustee or creditors. The
Chapter 13 Trustee filed a motion asserting that he has no opposition to the Debtor’s Motion to Modify. The
Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for
the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on September 20, 2016 is confirmed, and counsel for
the Debtors shall prepare an appropriate order confirming the Chapter 13
Plan, transmit the proposed order to the Chapter 13 Trustee for approval as
to form, and if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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4. 16-25324-C-13 ELAINE CHAFOYA AMENDED OBJECTION TO
DPC-1 Steele Lanphier CONFIRMATION OF PLAN BY TRUSTEE

DAVID P. CUSICK
9-28-16 [20]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 28, 2016. Fourteen days’ notice is required.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  Debtor is delinquent $1,461.00 in plan payments to date and the next scheduled payment of
$1,461.00 is due on October 25, 2016.  Debtor has paid $0.00 into the plan to date.

B.  Debtor failed to supply the Trustee with 2 years of tax returns, profit and loss statements, bank
account statements, proof of license and insurance or written statement that no such documentation exists.

C.  Debtor’s voluntary petition lists her name as Elaine Chafoya whereas her California Identification
lists her name as Elaine Toledo Chafoya. 

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
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counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****   
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5. 12-34627-C-13 DOROTHY SMITH MOTION TO APPROVE LOAN
SDB-6 W. Scott de Bie MODIFICATION

9-20-16 [92]

****
Final Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on September 20, 2016.
Twenty-eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602
(9th Cir. 2006).  Therefore, the defaults of the non-responding parties and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and the matter will be resolved without
oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by Dorothy Smith ("Debtor") seeks court approval
for Debtor to incur post-petition credit.  Nationstar Mortgage LLC, ("Creditor"), whose claim the plan provides
for in Class 4, has agreed to a loan modification which will reduce Debtor's mortgage payment from the current
$899.29 a month to $732.82 a month.  The modification will change the maturity date to July 1, 2056.  The
principal balance of the note after the modification will include all amounts and arrearages that will be past due
as of the effective date.  Part of the principal balance, $51,150.95, shall be deferred.

The Motion is supported by the Declaration of Dorothy Marie Smith.  The Declaration affirms
Debtor's desire to obtain the post-petition financing and provides evidence of Debtor's ability to pay this claim on
the modified terms.

This post-petition financing is consistent with the Chapter 13 Plan in this case and Debtor's ability to
fund that Plan.  There being no objection from the Trustee or other parties in interest, and the motion complying
with the provisions of 11 U.S.C. § 364(d), the Motion to Approve the Loan Modification is granted.

The court shall issue a minute order substantially in the following form  holding that:

Findings of Fact and Conclusions of Law are stated in
the Civil Minutes for the hearing.

The Motion to Approve the Loan Modification filed
by Dorothy Marie Smith, Debtor, having been presented to the court,
and upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

IT IS ORDERED that the court authorizes Dorothy
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Marie Smith ("Debtor") to amend the terms of the loan with
Nationstar Mortgage LLC, which is secured by the real property
commonly known as 140 Calhoun Street 71, Vallejo, California, on
such terms as stated in the Modification Agreement filed as Exhibit
A in support of the Motion, Dckt. 92.

****
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6. 16-26627-C-13 VICTOR MELNIK MOTION TO VALUE COLLATERAL OF
MS-1 Mark Shmorgon WELLS FARGO BANK, N.A.

10-8-16 [10]
Also #7

****
Tentative Ruling:  The Motion to Value was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on,
Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on October 8, 2016.
Fourteen days’ notice is required. That requirement was met. 

     The Motion to Value was properly set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Value secured claim of Wells Fargo Bank N.A., “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject real
property commonly known as 6512 Camino Del Lago, Rancho Murieta, California.  The Debtor seeks to value
the property at a fair market value of $360,000.00 as of the petition filing date.  As the owner, the Debtor’s
opinion of value is evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In
re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

The first deed of trust secures a loan with a balance of approximately $374,856.66.  Wells Fargo
N.A.’s second deed of trust secures a loan with a balance of approximately $12,628.81.  Therefore, the Wells
Fargo N.A.’s claim secured by a junior deed of trust is completely under-collateralized.  The creditor’s secured
claim is determined to be in the amount of $0.00, and therefore no payments shall be made on the secured claim
under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer v. PSB Lending Corp. (In re Zimmer),
313 F.3d 1220 (9th Cir. 2002); Lam v. Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir. 1997).  The
valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The Chapter 13 Trustee filed a non-opposition to this motion indicating that Debtor has included
Wells Fargo Bank, N.A. on Schedule D and in Class 2C of the proposed Plan.

The court shall issue a minute order substantially in the following form  holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor(s) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of Wells Fargo, N.A.,
secured by a second deed of trust recorded against the real property
commonly known as 6512 Camino Del Lago, Rancho Murieta,
California, is determined to be a secured claim in the amount of
$0.00, and the balance of the claim is a general unsecured claim to
be paid through the confirmed bankruptcy plan.  The value of the
Property is $360,000.00 and is encumbered by senior liens securing
claims which exceed the value of the Property.

****   
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7. 16-26627-C-13 VICTOR MELNIK MOTION TO AVOID LIEN OF GRANT &
MS-2 Mark Shmorgon WEBER

10-8-16 [14]

****
Tentative Ruling:  The Motion to Avoid Judicial Lien was properly set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, parties requesting special notice, and Office of the United States Trustee on October 8, 2016.
Fourteen days’ notice is required. That requirement was met. 

     The Motion to Avoid Judicial Lien was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2).  The Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the hearing ---------------------------------.

The Motion to Avoid Judicial Lien is granted.

A judgment was entered against the Debtor in favor of Grant & Weber for the sum of $16,974.95. 
The abstract of judgment was recorded with Sacramento County on October 12, 2012. That lien attached to the
Debtor’s residential real property commonly known as 6512 Camino Del Lago, Rancho Murieta, California.

The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A).  Pursuant to the Debtor’s Schedule A,
the subject real property has an approximate value of $360,000.00 as of the date of the petition.  The unavoidable
consensual liens total $387,485.47 on that same date according to Debtor’s Schedule D.  The Debtor claimed an
exemption pursuant to Cal. Civ. Proc. Code § 703.140(b)(5) in the amount of $1 in Schedule C.  The respondent
holds a judicial lien created by the recordation of an abstract of judgment in the chain of title of the subject real
property.  After application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is no equity to
support the judicial lien.  Therefore, the fixing of this judicial lien impairs the Debtor’s exemption of the real
property and its fixing is avoided subject to 11 U.S.C. § 349(b)(1)(B).

The Chapter 13 Trustee filed a non-opposition to the motion indicating that the Debtor included the
creditor on Schedule D and in Class 2C of the proposed Plan.

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by the court: 
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Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Avoid Judicial Lien pursuant to 11
U.S.C. § 522(f) filed by the Debtor having been presented to the
court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the judgment lien of Grant &
Weber, Sacramento County Superior Court Case No.  34-2011-
000109230-CL-CL-GDS, recorded on October 12, 2012, with the
Sacramento County Recorder, against the real property commonly
known 6512 Camino Del Lago, Rancho Murieta, California, is
avoided pursuant to 11 U.S.C. § 522(f)(1), subject to the provisions
of 11 U.S.C. § 349 if this bankruptcy case is dismissed. 

****
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8. 16-25438-C-13 WESLEY LAUDERDALE MOTION TO VALUE COLLATERAL OF
PGM-2 Peter Macaluso CARMAX BUSINESS SERVICES, LLC

9-23-16 [21]

****
Final Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 23, 2016. 
Twenty-eight days’ notice is required.  That requirement is met.

     The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1). 
The failure of the respondent and other parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral argument.  The court will issue its ruling from
the parties’ pleadings. 

The Motion to Value secured claim of CarMax Business Services, LLC, “Creditor,” is granted.

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject
vehicle commonly referred to as a 2002 Honda Accord.  The Debtor seeks to value the vehicle at a replacement
value of $2,000.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is evidence of the
asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165,
1173 (9th Cir. 2004).

The lien on the vehicle’s title secures a purchase-money loan incurred in 2010, more than 910 days
prior to the filing of the petition, with a balance of approximately $6,019.88. Therefore, the respondent creditor’s
claim secured by a lien on the asset’s title is under-collateralized. The creditor’s secured claim is determined to
be in the amount of $2,000.00. See 11 U.S.C. § 506(a). 

TRUSTEE’S RESPONSE

The Chapter 13 Trustee responds that he is uncertain if service is correct as the California Secretary
of State website reflects a different address for the creditor than the address served.

DEBTOR’S REPLY

Debtor replies that the creditor was served at the address listed in the creditor filed Proof of Claim
and therefore service is proper.  According to Federal Rule of Bankruptcy Procedure 2002(g)(1)(A), service to a
creditor at the address listed in a proof of claim is proper service. Therefore, the valuation motion pursuant to
Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form  holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor(s) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion pursuant to 11
U.S.C. § 506(a) is granted and the claim of CarMax Business
Services, LLC, secured by a purchase-money loan secured by the
vehicle commonly referred to as a 2002 Honda Accord, is
determined to be a secured claim in the amount of $2,000.00, and the
balance of the claim is a general unsecured claim to be paid through
the confirmed bankruptcy plan. 

  
**** 
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9. 16-25247-C-13 JOSEPH HIMMEL OBJECTION TO CONFIRMATION OF
DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK

9-29-16 [12]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other
parties in interest were not required to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that there will be no opposition to the
motion.  If there is opposition presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor and Debtor’s Attorney on September 28, 2016. Fourteen days’ notice is required.  That requirement is
met.

The Objection to the Plan was properly set for hearing on the notice required by Local Bankruptcy
Rule 9014-1(f)(2) and the procedure authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not required to file a written response or
opposition to the motion.  At the hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

The Chapter 13 Trustee opposes confirmation of the Plan on the basis that:

A.  At the Meeting of Creditors held on September 22, 2016, debtor admitted he has interest in a
pending class action lawsuit, Williams vs.  NorCal Beverage Co.  This claim is not reported on debtor’s
schedules nor on the Statement of Financial Affairs.  Trustee requests that the plan be amended to include any
non-exempt portion of any award or settlement to be paid into the plan.

B.  Trustee does not believe the debtor can make the payments.  Debtor shows 16% of his income
coming from his mother, but no declaration is included with the plan from any family member.  Trustee is also
unable to determine whether debtor’s income is gross or net and whether the debtor has any business expenses. 
The debtor has not listed any wage income for year to date.  Trustee requests that the debtor amends his
Schedules I and J.

C.  Debtor’s plan fails to select how attorney fees are to be paid.  If the debtor seeks fees other than a
flat fee, the Trustee objects.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the
Plan is not confirmed.

The court shall issue a minute order substantially in the following form holding that:
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Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

The Objection to the Chapter 13 Plan filed by the Chapter 13 Trustee having
been presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that Objection to confirmation of the Plan is sustained and
the proposed Chapter 13 Plan is not confirmed.

****
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10. 13-31548-C-13 ALICIA WHITNEY MOTION TO MODIFY PLAN
RJ-4 Richard Jare 9-21-16 [73]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 25, 2016. Thirty-five days’ notice is required.  The court calculates that 34 days notice was provided. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor is delinquent $300.00 under the terms of the proposed plan.  The debtor has paid a total of
$9,921.00 to the Trustee.  Another payment of $300.00 will become due on October 25, 2016.

B.  Debtor proposes to pay two additional payments which total $600.00 to conclude the plan. 
However, remaining amounts to be paid include attorney fees of $565.05, general unsecured claims of the
Franchise Tax Board of $185.16 and Internal Revenue Service $135.01 plus Trustee fees.

C.  The plan does not provide for the Priority claims of the Internal Revenue Service for $125.68 and
the Franchise Tax Board for $523.91.

D.  The Trustee claims that the plan may not be filed in good faith because (i) the most recent
Schedule I and J were filed August 31, 2013, (ii) the debtor changed her address on July 1, 2014, (iii) The HOA
on the debtor’s real property subsequently obtained relief, (iv) the plan still provides, as class 4, Guild Mortgage
Company, for payments of $812.54 per month.  The record is not clear whether the debtor is making payments to
a Class 4 debt, and how the debtor can afford to live in a different place and if her expenses are different there. 

DEBTOR’S REPLY

Debtor filed a reply on 10/19/2016, one day late pursuant to local rules.  Debtor responds to
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Trustee’s reservations concerning payments to the tax entities by asserting that the plan can be increased in
length by two months or three months.  Debtor responds that the plan is not in bad faith because the Trustee
failed to adequately plead the same.  Finally, Debtor replies that this type of plan was usually unopposed in the
past, and therefore it should be unopposed now. 

TRUSTEE’S RESPONSE

Trustee responds that the delinquency has been addressed and paid by the Debtor.  Trustee asserts
that the debtor does not address that two priority claims are not provided for in the plan, but are provided only as
Class 6 unsecured claims.  Trustee reasserts its argument that the plan is not provided in good faith because the
debtor has moved and the plan still provides that the debtor is paying for their prior residence.

The plan must be updated to reflect the debtor’s current living situation and payments regarding the
same.  Additionally, the priority claims of the Internal Revenue Service and the Franchise Tax Board must be
provided for in the Plan.  Therefore, the modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a) and
is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 
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11. 16-26161-C-13 MELANIE GRIGSBY MOTION TO VALUE COLLATERAL OF
MMM-01 Mohammad Mokarram AMERICREDIT FINANCIAL SERVICES,

INC.
9-26-16 [22]

****
Final Ruling: No appearance at the October 25, 2016 hearing is required.
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, respondent creditor, and Office of the United States Trustee on September 26, 2016. Twenty-
eight days’ notice is required. That requirement was met. 

The Motion to Value has been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). The court will issue its ruling
from the parties’ pleadings.

The Motion to Value secured claim of AmeriCredit Financial Services, Inc., “Creditor,” is denied as
moot. 

The motion is accompanied by the Debtor’s declaration.  The Debtor is the owner of the subject vehicle
commonly referred to as a 2012 Ford Focus.  The Debtor seeks to value the vehicle at a replacement value of
$6,300.00 as of the petition filing date.  As the owner, the Debtor’s opinion of value is evidence of the asset’s
value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th
Cir. 2004). The lien on the vehicle’s title secures a purchase-money loan incurred on August 1, 2013, more than
910 days prior to the filing of the petition, with a balance of approximately $15,160.00.

CREDITOR’S OPPOSITION

Creditor asserts that the vehicle should be valued at no less than $7,050.00 based on NADA guides for a
2012 Ford Focus with 98,000 miles in good condition.

STIPULATION

On October 21, 2016, the parties filed a stipulation agreeing that the value of the vehicle is $6,675.00,
each party to bear their own fees and costs.

The court, finding that disputed material factual issues exist, shall issue a minute order substantially in the
following form  holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion for Valuation of Collateral filed by
Debtor(s) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that, the Motion pursuant to 11
U.S.C. § 506(a) is moot and the parties have stipulated to the value
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of the collateral, a 2012 Ford Focus.  Pursuant to stipulation, the
value of the vehicle is determined to be $6,675.00 and the claim of
AmeriCredit Financial Services, Inc., dba GM Financial, is
determined to be a secured claim in the amount of $6,675.00, and the
balance of the claim is a general unsecured claim to be paid through
the confirmed bankruptcy plan. 

  
**** 
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12. 15-20764-C-13 JOHN/OLIVIA D'ANTONIO MOTION FOR COMPENSATION BY THE
BLG-5 Chad Johnson LAW OFFICE OF BANKRUPTCY LAW

GROUP, PC FOR CHAD M. JOHNSON,
DEBTORS' ATTORNEY
8-26-16 [106]

****
Final  Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Debtor, Debtor’s Attorney, Chapter 13 Trustee, Committee of Creditors Holding General Unsecured Claims/ or
creditors holding the 20 largest unsecured claims, parties requesting special notice, and Office of the United States
Trustee on August 26, 2016. 28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because
the court will not materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults
of the non-responding parties are entered.  Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Chad Johnson, the former Attorney for Debtors, (“Applicant”) for John and Olivia D’Antonio, (“Clients”), makes
a first and final motion for compensation.  

     The period for which the fees are requested is for the period 2014 through June 16, 2016.  Applicant requests fees
in the amount of $2,240.50 and costs in the amount of $47.69.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the administration of, or beneficial at the time
at which the service was rendered toward the completion of, a case under this title;

      (D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or task
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addressed;

      (E) with respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals pursuant to 11 U.S.C. § 331, which
award is subject to final review and allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are "actual," meaning that the fee application reflects
time entries properly charged for services, the attorney must still demonstrate that the work performed was necessary
and reasonable. Unsecured Creditors' Committee v. Puget Sound Plywood, Inc. (In re Puget Sound Plywood), 924
F.2d 955, 958 (9th Cir. 1991). An attorney must exercise good billing judgment with regard to the services provided
as the court's authorization to employ an attorney to work in a bankruptcy case does not give that attorney "free reign
[sic] to run up a [professional fees and expenses] without considering the maximum probable [as opposed to
possible] recovery." Id. at 958.  According the Court of Appeals for the Ninth Circuit, prior to working on a legal
matter, the attorney, or other professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services disproportionately large in relation to
the size of the estate and maximum probable recovery?

(b) To what extent will the estate suffer if the services are not rendered?

(c) To what extent may the estate benefit if the services are rendered and what is the
likelihood of the disputed issues being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases with an election for the allowance of
fees in connection with the services required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1 provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the representation of chapter 13
debtors shall be determined according to Subpart (c) of this Local Bankruptcy Rule, unless a
party-in-interest objects or the attorney opts out of Subpart (c). The failure of an attorney to
file an executed copy of Form EDC 3-096, Rights and Responsibilities of Chapter 13 Debtors
and Their Attorneys, shall signify that the attorney has opted out of Subpart (c). When there
is an objection or when an attorney opts out, compensation shall be determined in accordance
with 11 U.S.C. §§ 329 and 330, Fed. R. Bankr. P. 2002, 2016, and 2017, and any other
applicable authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation. The Court will, as part of
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the chapter 13 plan confirmation process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this Subpart.

(1) The maximum fee that may be charged is $4,000.00 in nonbusiness cases, and $6,000.00
in business cases.

(2) The attorney for the chapter 13 debtor must file an executed copy of Form EDC 3-096,
Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully and fairly compensate counsel for
the legal services rendered in the case, the attorney may apply for additional fees.  The fee
permitted under this Subpart, however, is not a retainer that, once exhausted, automatically
justifies a motion for additional fees. Generally, this fee will fairly compensate the debtor’s
attorney for all preconfirmation services and most postconfirmation services, such as
reviewing the notice of filed claims, objecting to untimely claims, and modifying the plan to
conform it to the claims filed. Only in instances where substantial and unanticipated
post-confirmation work is necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and Expenses in Chapter 13
Cases, may be used when seeking additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P. 2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant is allowed $4,000.00 in attorneys
fees, the maximum set fee amount under Local Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant
prepared the order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated legal services which have been provided,
then such additional fees may be requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11 U.S.C. §§ 329, 330, and 331.  In the
Ninth Circuit, the customary method for determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996), amended, 108 F.3d 981 (9th Cir. 1997).
“The ‘lodestar’ is calculated by multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation omitted). “This calculation provides an
objective basis on which to make an initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart, 461
U.S. 424, 433 (1983). A compensation award based on the loadstar is a presumptively reasonable fee. In re Manoa
Fin. Co., 853 F.2d 687, 691 (9th Cir. 1988).

     In rare or exceptional instances, if the court determines that the lodestar figure is unreasonably low or high, it may
adjust the figure upward or downward based on certain factors. Miller v. Los Angeles County Bd. of Educ., 827 F.2d
617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable discretion in determining the reasonableness of
professional’s fees. Gates v. Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the court to have
this discretion “in view of the [court’s] superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in connection with two Motions to Dismiss and
two Motions to Modify.  Applicant provides a task billing analysis and supporting evidence for the services provided
at the hourly rate of $350.00/hour for work done by an attorney, $185.00/hour for paralegal work, and $85.00/hour
for other services.    
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     Total Hours: 6.4 hours in attorney services, 4.7 hours in paralegal services and 1.7 hours in other services.           
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the following amounts as compensation to
this professional in this case:

     Fees                 $2,240.50 
     Costs $47.69
     

     The Chapter 13 Trustee filed a statement of nonopposition on September 1, 2016.

     A review of the application shows that the services provided by Applicant related to the estate enforcing rights
and obtaining benefits.   The court finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding that:                              

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by Chad Johnson (“Applicant”),
former Attorney for the Chapter 13 Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good cause appearing, Chad
Johnson is allowed the fees in the amount of $2,240.50 and costs in the amount of $47.69 as
a professional of the Estate.

               
****
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13. 16-24377-C-13 DANIELLE PARKER CONTINUED OBJECTION TO
DPC-1 Peter Macaluso CONFIRMATION OF PLAN BY DAVID

P. CUSICK
8-25-16 [17]

DEBTOR DISMISSED 10/13/2016

****
Final  Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

The Debtor’s case being dismissed by court order on October 13, 2016 the Objection to Confirmation is dismissed
as moot, and the matter is removed from the calendar.

**** 
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14. 15-23689-C-13 STEVEN SANDOVAL MOTION TO MODIFY PLAN
PGM-3 Gabriel Liberman 9-15-16 [67]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 15, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 
The court’s decision is to continue the Motion to Confirm the Modified Plan until November 22, 2016 at
2:00 p.m.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor’s Plan proposes to change creditor Caliber Home loans from Class 1 to Class 4 based
upon a trial loan modification.  A trial loan modification cannot be made a permanent plan term.  Debtor needs to
seek approval of a permanent loan modification.

B.  Debtor is delinquent $50.00 under the proposed plan terms. 

DEBTOR’S REPLY

Debtor requests that the hearing on the Motion to Modify be continued to allow time to file and hear
a motion on a permanent loan modification. 

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
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filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
continued until November 22, 2016 at 2:00 p.m. 

**** 
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15. 16-21590-C-13 CHANEL LIMUTAU MOTION TO MODIFY PLAN
SDB-3 W. Scott de Bie 9-19-16 [64]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on the notice required by Local
Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of
the respondent and other parties in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing, where the parties shall address the
issues identified in this tentative ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and supporting pleadings were served on
Chapter 13 Trustee, all creditors, parties requesting special notice, and Office of the United States Trustee on
September 19, 2016. Thirty-five days’ notice is required. That requirement was met. 

The Motion to Confirm the Plan has been set for hearing on the notice required by Local Bankruptcy
Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been
filed, the court will address the merits of the motion at the hearing.  If it appears at the hearing that disputed
material factual issues remain to be resolved, a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation. In this instance, opposition to
the proposed modifications was filed by Chapter 13 Trustee, David Cusick.

The Chapter 13 Trustee objects to confirmation of Debtors’ Modified Plan for the following reasons:

A.  Debtor is delinquent $1,053.00 under the terms of the proposed modified plan. 

B.  This Second Modified Plan proposes to reduce the commitment period to 37 months.  The First
Modified Plan was 60 months and the confirmed plan was 49 months.  Debtor offers no explanation why the Plan
will be shortened and the amount paid in will be reduced.

C.  Debtor filed an updated Schedule J showing increased expenses.  Of note to the Trustee was an
increase in transportation from $200.00 to $570.00.  Debtor does not explain this increase.

SECURED CREDITOR’S RESPONSE

Anz Guam, Inc.  dba Amerika Samoa Bank responds to the Debtor’s Motion to Confirm the Modified
Plan.  The creditor does not oppose the plan provided that the Modified Plan provides sufficient funds to pay the
post-petition arrearge payments.  The proposed plan indicates that the post-petition arrearages owed to the
creditor are $2,035.00.  The creditor asserts that the amount owed is in reality $2,935.02. 
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DEBTOR’S REPLY

Debtor admits that he was delinquent on plan payments, but intends to become current by the hearing
date.  Additionally, Debtor asserts that with his new employment income, he is able to complete a plan in 37
months without undue prejudice to unsecured claimants.  Debtor explains that the increase in transportation is
necessary as a condition to his new employment.

DISCUSSION

Although Debtors have stated their intent to be current by the date of hearing, they have not provided
evidence to the court that they are actually current.  Debtor has adequately responded to the Trustee’s other
objections.  However, Debtor must resolve the discrepancy between the amount of post-petition arrearages owed
to Anz Guam Inc.  dba Amerika Samoa Bank.  Currently, the modified Plan does not comply with 11 U.S.C.
§§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil
Minutes for the hearing.

The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not confirmed.

**** 
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16. 16-25224-C-13 JARED/JESSICA KIERNAN CONTINUED OBJECTION TO
DPC-2 Pro Se CONFIRMATION OF PLAN BY DAVID

P. CUSICK
9-21-16 [18]

****
Final  Ruling: No appearance at the October 25, 2016 hearing is required. 
------------------------------ 

The Objection to Confirmation, having been filed by the Chapter 13 Trustee, and subsequently dismissed by the
Trustee on October 19, 2016, the Objection to Confirmation has been dismissed, and the matter is removed
from the calendar.

**** 
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