UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

Honorable Fredrick E. Clement
Sacramento Federal Courthouse
501 1 Street, 7% Floor
Courtroom 28, Department A
Sacramento, California

DAY: TUESDAY
DATE: OCTOBER 6, 2020
CALENDAR: 9:00 A.M. CHAPTER 13 CASES

RULINGS

Each matter on this calendar will have one of three possible designations:
No Ruling, Tentative Ruling, or Final Ruling.

“No Ruling” means the likely disposition of the matter will not be
disclosed in advance of the hearing. The matter will be called; parties
wishing to be heard should rise and be heard.

“Tentative Ruling” means the likely disposition, and the reasons therefor,
are set forth herein. The matter will be called. Aggrieved parties or
parties for whom written opposition was not required should rise and be
heard. Parties favored by the tentative ruling need not appear. Non-
appearing parties are advised that the court may adopt a ruling other than
that set forth herein without further hearing or notice.

“Final Ruling” means that the matter will be resolved in the manner, and
for the reasons, indicated below. The matter will not be called; parties
and/or counsel need not appear and will not be heard on the matter.

CHANGES TO PREVIOUSLY PUBLISHED RULINGS

On occasion, the court will change its intended ruling on some of the
matters to be called and will republish its rulings. The parties and
counsel are advised to recheck the posted rulings after 3:00 p.m. on the
next business day prior to the hearing. Any such changed ruling will be
preceded by the following bold face text: “[Since posting its original
rulings, the court has changed its intended ruling on this matter]”.

ERRORS IN RULINGS

Clerical errors of an insignificant nature, e.g. nomenclature (“2017 Honda
Accord,” rather than “2016 Honda Accord’”), amounts, (“$880,” not “$808"),
may be corrected in (1) tentative rulings by appearance at the hearing; or
(2) final rulings by appropriate ex parte application. Fed. R. Civ. P.
60(a) incorporated by Fed. R. Bankr. P. 9024. All other errors, including
those occasioned by mistake, inadvertence, surprise or excusable neglect,
must be corrected by noticed motion. Fed. R. Bankr. P. 60(b), incorporated
by Fed. R. Bankr. P. 9023.



1.

No

No

No

No

20-20008-A-13 IN RE: BRIAN PUNCHES
DPC-1

CONTINUED MOTION TO DISMISS CASE
7-20-2020 [107]

JEFFREY GUYTON/ATTY. FOR DBT.
RESPONSIVE PLEADING

Ruling

. 20-20008-A-13 IN RE: BRIAN PUNCHES

JPG-4

MOTION TO CONFIRM PLAN
8-16-2020 [117]

JEFFREY GUYTON/ATTY. FOR DBT.
RESPONSIVE PLEADING

Ruling

. 20-20915-A-13 IN RE: VICTOR/IRMA JIMENEZ

JHK-1

MOTION FOR RELIEF FROM AUTOMATIC STAY
9-4-2020 [33]

LEN REIDREYNOSO/ATTY. FOR DBT.
JOHN KIM/ZATTY. FOR MV.
ACAR LEASING LTD VS.; RESPONSIVE PLEADING

Ruling

. 20-21720-A-13 IN RE: EARL MILLER

TIW-3

CONTINUED MOTION TO USE CASH COLLATERAL
6-18-2020 [32]

TIMOTHY WALSH/ATTY. FOR DBT.
NON-OPPOSITION

Ruling
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5. 20-23230-A-13 IN RE: WARNER/KATHERINE WINN
DBL-1

OBJECTION TO CLAIM OF VIVE FINANCIAL, CLAIM NUMBER 1
8-21-2020 [20]

BRUCE DWIGGINS/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Objection: Objection to Claim

Notice: LBR 3007-1(b)(1); written opposition required
Disposition: Sustained

Order: Prepared by objecting party

Unopposed objections are subject to the rules of default. Fed. R.
Civ. P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c); LBR
9001-1(d), (n) (contested matters include objections). Written
opposition to the sustaining of this objection was required not less
than 14 days before the hearing on this objection. None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

One basis for disallowing a claim filed by a creditor is that “such
claim is unenforceable against the debtor and property of the
debtor, under any agreement or applicable law for a reason other
than because such claim is contingent or unmatured.” 11 U.S.C. §
502(b)(1). If a claim cannot be enforced under state law, then the
claim cannot be allowed after objection under § 502(b)(1). 1In re Gl
Indus., Inc., 204 F.3d 1276, 1281 (9th Cir. 2000).

A statute of limitation under state law is an affirmative defense
that is a proper basis for objection to a proof of claim. Claudio
v. LVNV Funding, LLC, 463 B.R. 190, 195 (Bankr. D. Mass. 2012).
Although a creditor may file a proof of claim under 8§ 501(a) based
on a stale claim, the claim will not be allowed under § 502(b) when
an objection to claim raises an applicable statute of limitations as
an affirmative defense. See In re Andrews, 394 B.R. 384, 388
(Bankr. E.D.N.C. 2008) (citing In re Varona, 388 B.R. 705 (Bankr.
E.D. Va. 2008)).

In a different context, the Supreme Court has held that
enforceability is not a prerequisite for having a claim in
bankruptcy. “The word “enforceable” does not appear in the Code’s
definition of “claim.” Midland Funding, LLC v. Johnson, 137 S. Ct.
1407, 1412 (2017) (holding that filing a stale claim in bankruptcy
does not violate the FDCPA). “[T]he running of a limitations period
constitutes an affirmative defense, a defense that the debtor is to
assert after a creditor makes a “claim.” The law has long treated
unenforceability of a claim (due to the expiration of the
limitations period) as an affirmative defense.” 1d. (citations
omitted).
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The applicable statutes of limitations in California bar an action
(1) on a contract, obligation or liability founded on an instrument
in writing after four years, see Cal. Civ. Proc. Code 8§ 312,
337(1), or (2) on an oral contract after two years, see Cal. Civ.
Proc. Code 8§ 339.

The claimant has filed a proof of claim based on a credit account
that is stale. The objection’s well-pleaded facts show that the
debtor has made no payments or other transactions on this credit
account within the four years prior to the petition date. Under
either the statute of limitations for an oral contract or the
statute of limitations for a written contract, the claimant’s claim
based on this loan account is time barred and unenforceable under
state law. The objection will be sustained. The claim will be
disallowed.

6. 20-22331-A-13 IN RE: BRANDON/JOVINA LIMOSNERO
PSB-1

MOTION TO CONFIRM PLAN
8-21-2020 [41]

PAULDEEP BAINS/ATTY. FOR DBT.
NON-OPPOSITION

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d)(1), 9014-1(F)(1); trustee’s non-opposition
filed

Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: First Amended Chapter 13 Plan, August 21, 2020, ECF No. 46
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. 88 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).
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The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.

7. 18-28035-A-13 IN RE: BRUCE/MARIA NORTON
MB-1

CONTINUED MOTION TO APPROVE LOAN MODIFICATION
8-7-2020 [32]

MICHAEL BENAVIDES/ATTY. FOR DBT.

No Ruling

8. 20-23635-A-13  IN RE: CAROL ANDRESEN
OBJECTION TO CONFIRMATION OF PLAN BY MECHANICS BANK
8-24-2020 [21]

STEELE LANPHIER/ATTY. FOR DBT.
VINCENT FROUNJIAN/ATTY. FOR MV.

No Ruling

9. 20-23635-A-13 IN RE: CAROL ANDRESEN
DPC-1

OBJECTION TO CONFIRMATION OF PLAN BY DAVID P. CUSICK
9-14-2020 [36]

STEELE LANPHIER/ATTY. FOR DBT.
Tentative Ruling

Objection: Trustee’s Objection to Confirmation of Plan
Notice: LBR 3015-1(c)(4), 9014-1(F)(2); no written opposition
required

Disposition: Sustained and confirmation denied

Order: Civil minute order

No responding party is required to Tile written opposition to the
objection; opposition may be presented at the hearing. LBR 3015-
1(c)(d), 9014-1(H)(2)(C). IT opposition is presented at the
hearing, the court may rule on the merits or set a briefing
schedule. Absent such opposition, the court will adopt this
tentative ruling.

The debtors failed to attend a scheduled § 341 meeting of creditors
that was on September 10, 2020. See 11 U.S.C. 88 341, 343. The
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debtors have also again failed to show up at the continued meeting
on October 1, 2020.

The plan relies on a motion to value collateral of Mechanics Bank.
Mechanics Bank has opposed such valuation. Item 8. If the motion to
value is not granted, the plan won’t be feasible under § 1325(a)(6).

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The chapter 13 trustee’s objection to confirmation has been
presented to the court. Having considered the objection,
oppositions, responses and replies, if any, and having heard oral
argument presented at the hearing,

IT IS ORDERED that the objection is sustained. The court denies
confirmation of the chapter 13 plan.

10. 20-23441-A-13 IN RE: JEFFREY MAYHEW
DPC-1

CONTINUED OBJECTION TO CONFIRMATION OF PLAN BY DAVID P.
CUSICK
8-24-2020 [23]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

No Ruling
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11. 20-23441-A-13 IN RE: JEFFREY MAYHEW
PGM-2

MOTION TO VALUE COLLATERAL OF JEFFERSON CAPITAL SYSTEMS, LLC
9-3-2020 [27]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Motion: Value Collateral [Personal Property; Motor Vehicle]
Notice: LBR 9014-1(F)(1); trustee’s non-opposition filed.
Disposition: Granted

Order: Civil minute order

VALUATION OF COLLATERAL

Chapter 13 debtors may value collateral by noticed motion. Fed. R.
Bankr. P. 3012. Section 506(a) of the Bankruptcy Code provides, “An
allowed claim of a creditor secured by a lien on property in which
the estate has an interest . . . is a secured claim to the extent of
the value of such creditor’s interest in the estate’s interest in
such property” and is unsecured as to the remainder. 11 U.S.C. §
506(a). For personal property, value is defined as “replacement
value” on the date of the petition. 1Id. § 506(a)(2). For “property
acquired for personal, family, or household purposes, replacement
value shall mean the price a retail merchant would charge for
property of that kind considering the age and condition of the
property at the time value is determined.” 1d. The costs of sale
or marketing may not be deducted. Id.

A debtor’s ability to value collateral consisting of a motor vehicle
is limited by the terms of the hanging paragraph of § 1325(a). See
11 U.S.C. § 1325(a) (hanging paragraph). Under this statute, a lien
secured by a motor vehicle cannot be stripped down to the
collateral’s value if: (1) the lien securing the claim Is a purchase
money security interest, (i1) the debt was incurred within the 910-
day period preceding the date of the petition, and (iii) the motor
vehicle was acquired for the debtor’s personal use. 11 U.S.C. §
1325(a) (hanging paragraph).

In this case, the debtor seeks to value collateral consisting of a
motor vehicle described as a 2011 Volkswagen Jetta. The debt
secured by the vehicle was not incurred within the 910-day period
preceding the date of the petition. The court values the vehicle at
$4,500.00.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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The debtor”s motion to value collateral consisting of a motor
vehicle has been presented to the court. Having entered the default
of respondent for failure to appear, timely oppose, or otherwise
defend iIn the matter, and having considered the well-pleaded facts
of the motion,

IT 1S ORDERED that the motion is granted. The personal property
collateral described as a 2011 Volkswagen Jetta has a value of
$4,500.00. No senior liens on the collateral have been identified.
The respondent has a secured claim in the amount of $4,500.00 equal
to the value of the collateral that is unencumbered by senior liens.
The respondent has a general unsecured claim for the balance of the
claim.

12. 20-23441-A-13 IN RE: JEFFREY MAYHEW
PGM-3

MOTION TO AVOID LIEN OF ONEMAIN FINANCIAL SERVICES, INC.
9-3-2020 [34]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Motion: Avoid Lien that Impairs Exemption
Disposition: Denied without prejudice
Order: Civil minute order

Property: personal property (i.e. a Sony Digital Camera, Sony
Digital Camera, Pioneer HDTV Home Theater System, Sony 32"
Television, Sanyo DVD/VCR Combo and Taylor Golf Clubs)

Value: $270.00

Lien: $3,836.85

Exemption: $0.00 (Schedule C, Item No. 2, July 13, 2020, ECF No. 1)

Section 522(F) of the Bankruptcy Code authorizes the court to avoid
a lien “on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would have been
entitled.” 11 U.S.C. 8§ 522(F)(1). There are four elements to
avoidance of a lien that impairs an exemption: (1) there must be an
exemption to which the debtor would have been entitled; (2) the
property must be listed on the schedules and claimed as exempt; (3)
the lien must impair the exemption claimed; and (4) the lien must be
a judicial lien or nonpossessory, nonpurchase-money security
interest in property described in § 522(f)(1)(B). Goswami v. MTC
Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir.
2003). Impairment is statutorily defined: a lien impairs an
exemption “to the extent that the sum of - (i) the lien; (ii) all
other liens on the property; and (iii) the amount of the exemption
that the debtor could claim if there were no liens on the property;
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exceeds the value that the debtor’s interest in the property would
have In the absence of any liens.” 11 U.S.C. § 522(P)(2)(A).

Property must be listed on the schedules and claimed as exempt as a
requirement for lien avoidance under 8 522(f). See Goswami, 304
B.R. at 390-91 (deciding the unrelated issue of whether a debtor
loses the ability to amend exemptions claimed upon case closure, and
relying on the premise that property must be claimed exempt on the
schedules for purposes of lien avoidance). “ITf the debtor does not
proffer the verified schedules and list of property claimed as
exempt, the court nevertheless has discretion to take judicial
notice of them for the purpose of establishing whether the property
is listed and claimed as exempt . . . .” 1In re Mohring, 142 B.R.
389, 393 (Bankr. E.D. Cal. 1992), aff’d, 153 B.R. 601 (B.A.P. 9th
Cir. 1993), aff’d, 24 F.3d 247 (9th Cir. 1994) (unpublished mem.
decision). It follows that a debtor who has not claimed an
exemption in property encumbered by a judicial lien or a
NnoNpossessory, nonpurchase-money security interest may not use the
protections of that section. See Goswami, 304 B.R at 390-91
(quoting In re Mohring, 142 B.R. 389, 392 (Bankr. E.D. Cal. 1992)).

Here, the debtor claimed an exemption of $0.00 in the property
subject to the responding party’s lien. Accordingly, a prima facie
case has not been made for relief under § 522(F).

13. 19-21543-A-13 IN RE: ESTER NINO
WLG-3

MOTION TO INCUR DEBT
8-31-2020 [63]

NICHOLAS WAJDA/ATTY. FOR DBT.
RESPONSIVE PLEADING

No Ruling
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14_ 18-24445-A-13 IN RE: JASON DAGGETT
BLG-2

MOTION TO MODIFY PLAN
8-26-2020 [35]

CHAD JOHNSON/ATTY. FOR DBT.
NON-OPPOSITION

Final Ruling

Motion: Modify Chapter 13 Plan

Notice: LBR 3015-1(d)(2), 9014-1(f)(1); trustee’s non-opposition
filed

Disposition: Granted

Order: Prepared by movant, approved by the trustee

Subject: Third Amended Chapter 13 Plan, August 26, 2020
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

CHAPTER 13 PLAN MODIFICATION

Chapter 13 plan modification is governed by 11 U.S.C. 88 1322, 1323,
1325, 1329 and by Federal Rules of Bankruptcy Procedure 2002(a)(5)
and 3015(g) and Local Bankruptcy Rule 3015-1. “[T]he only limits on
modification are those set forth in the language of the Code itself,
coupled with the bankruptcy judge’s discretion and good judgment in
reviewing the motion to modify.” |In re Powers, 202 B.R. 618, 622
(B.A.P. 9th Cir. 1996).

Chapter 13 debtors seeking plan modification have the burden of
proving that all requirements of § 1322(a) and (b) and § 1325(a)
have been met. See 11 U.S.C. 88 1322(a)—(b), 1325(a), 1329(b)(1);
see also In re Powers, 202 B.R. at 622 (“[Section] 1329(b)(1)
protects the parties from unwarranted modification motions by
ensuring that the proposed modifications satisfy the same standards
as required of the initial plan.”); see also In re Barnes, 32 F.3d
405, 407 (9th Cir. 1994); In re Andrews, 49 F.3d 1404, 1408 (9th
Cir. 1995).

The court finds that the debtor has sustained this burden of proof.
The court will grant the motion and approve the modification.
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15. 19-26951-A-13 IN RE: FRANK/SYLVIA FERNANDEZ
ww-1

OBJECTION TO CLAIM OF INTERNAL REVENUE SERVICE, CLAIM NUMBER
7
8-17-2020 [38]

MARK WOLFF/ATTY. FOR DBT.

Final Ruling

Objection: Objection to Claim

Notice: LBR 3007-1(b)(1); written opposition required
Disposition: Sustained

Order: Prepared by objecting party

Unopposed objections are subject to the rules of default. Fed. R.
Civ. P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c); LBR
9001-1(d), (n) (contested matters include objections). Written
opposition to the sustaining of this objection was required not less
than 14 days before the hearing on this objection. None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

A proof of claim is “deemed allowed, unless a party in interest .

. Objects.” 11 U.S.C. § 502(a). Federal Rule of Bankruptcy
Procedure 3001(f) creates an evidentiary presumption of validity for
“[a] proof of claim executed and filed in accordance with [the]
rules.” Fed. R. Bankr. P. 3001(f); see also Litton Loan Servicing,
LP v. Garvida (In re Garvida), 347 B.R. 697, 706-07 (B.A.P. 9th Cir.
2006) . This presumption is rebuttable. See Garvida, 347 B.R. at

706. “The proof of claim is more than some evidence; i1t is, unless
rebutted, prima facie evidence. One rebuts evidence with counter-
evidence.” 1d. at 707 (citation omitted) (internal gquotation marks
omitted).

“A creditor who files a proof of claim that lacks sufficient
support under Rule 3001(c) and (f) does so at its own risk. That
proof of claim will lack prima facie validity, so any objection that
raises a legal or factual ground to disallow the claim will likely
prevail absent an adequate response by the creditor.” Campbell v.
Verizon Wireless S—-CA (In re Campbell), 336 B.R. 430, 436 (B.A.P.
9th Cir. 2005).

Furthermore, “[a] claim that is not regular on its face does not
qualify as having been “executed and filed in accordance with these
rules.”” Garvida, 347 B.R. at 707 n.7 (quoting Fed. R. Bankr. P.
3001(F))-. Such a claim lacks prima facie validity.

The debtors dispute the amount of the “estimated” taxes for the 2018

income tax returns stated in the IRS’s Claim 7-1. The claim amount
is not supported by any document except a Form 410 Attachment. Claim
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7-1. The debtors have provided copies of their 2018 tax returns,
showing that they do not owe the IRS anything for the 2018 tax year
and that they are entitled to a refund of $18.00. Exhibit A, ECF 40.
For the foregoing reasons, the court will sustain the debtor’s
objection to claim amount.

16. 17-26052-A-13 IN RE: TANISHA MAVY
T™M-23

MOTION TO MODIFY PLAN
8-28-2020 [211]

TANISHA MAVY/ATTY. FOR MV.
NON-OPPOSITION

Final Ruling

Motion: Modification of a Chapter 13 Plan
Disposition: Denied without prejudice
Order: Civil minute order

All creditors and parties in interest have not received the notice
required by Federal Rules of Bankruptcy Procedure 3015(g)-. The
certificate of service shows that Synchrony Bank c/o PRA Receivables
Management (Norfolk, VA), Educational Credit Management Corp., Greg
Padilla Bail Bonds, and PG&E (Stockton, CA) have not been noticed of
this hearing.

For matters requiring notice to all creditors and parties in
interest, the court prefers that a current copy of the ECF master
mailing list, accessible through PACER, be attached to the
certificate of service to indicate that notice has been transmitted
to all creditors and parties in interest. The copy of the master
mailing list should indicate a date near in time to the date of
service of the notice.
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17. 20-24263-A-13 IN RE: RIZZALINA MIKAELA TODD
MET-1

MOTION TO VALUE COLLATERAL OF HARLEY-DAVIDSON CREDIT
CORPORAT ION
9-20-2020 [14]

MARY TERRANELLA/ATTY. FOR DBT.

Tentative Ruling

Motion: Value Collateral [Personal Property; Motor Vehicle]
Notice: LBR 9014-1(F)(2); no written opposition required
Disposition: Granted

Order: Civil minute order

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, iIncorporated by Fed. R. Bankr. P. 7055, 9014(c). The default
of the respondent is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

VALUATION OF COLLATERAL

Chapter 13 debtors may value collateral by noticed motion. Fed. R.
Bankr. P. 3012. Section 506(a) of the Bankruptcy Code provides, “An
allowed claim of a creditor secured by a lien on property in which
the estate has an interest . . . is a secured claim to the extent of
the value of such creditor’s iInterest in the estate’s interest iIn
such property” and is unsecured as to the remainder. 11 U.S.C. §
506(a). For personal property, value is defined as “replacement
value” on the date of the petition. 1Id. § 506(a)(2). For “property
acquired for personal, family, or household purposes, replacement
value shall mean the price a retail merchant would charge for
property of that kind considering the age and condition of the
property at the time value is determined.” 1d. The costs of sale
or marketing may not be deducted. Id.

A debtor’s ability to value collateral consisting of a motor vehicle
is limited by the terms of the hanging paragraph of § 1325(a). See
11 U.S.C. 8 1325(a) (hanging paragraph). Under this statute, a lien
secured by a motor vehicle cannot be stripped down to the
collateral’s value if: (i) the lien securing the claim is a purchase
money security interest, (ii) the debt was incurred within the 910-
day period preceding the date of the petition, and (iii) the motor
vehicle was acquired for the debtor’s personal use. 11 U.S.C. §
1325(a) (hanging paragraph).

In this case, the debtor seeks to value collateral consisting of a
motor vehicle described as a 2017 Harley Davidson Street Glide
motorcycle. The debt owed to the respondent has not been incurred
within 910 days preceding the date of the petition. See 11 U.S.C. §
1325(a) (hanging paragraph). The court values the vehicle at
$16,545.00.
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CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.

The debtor’s motion to value collateral consisting of a motor
vehicle has been presented to the court. Having entered the default
of respondent for failure to appear, timely oppose, or otherwise
defend iIn the matter, and having considered the well-pleaded facts
of the motion,

IT IS ORDERED that the motion is granted. The personal property
collateral described as a 2017 Harley Davidson Street Glide
motorcycle has a value of $16,545.00. No senior liens on the
collateral have been identified. The respondent has a secured claim
in the amount of $16,545.00 equal to the value of the collateral
that i1s unencumbered by senior liens. The respondent has a general
unsecured claim for the balance of the claim.

18. 20-21783-A-13 IN RE: TEMA ROBINSON
DPC-2

CONTINUED MOTION TO DISMISS CASE
7-22-2020 [53]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

No Ruling
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19. 20-21783-A-13 IN RE: TEMA ROBINSON
PGM-3

MOTION TO CONFIRM PLAN
8-27-2020 [59]

PETER MACALUSO/ATTY. FOR DBT.
NON-OPPOSITION

Final Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d)(1), 9014-1(Ff)(1); trustee’s non-opposition
filed

Disposition: Granted

Order: Prepared by the movant, approved by the trustee

Subject: First Chapter 13 Plan, August 27, 2020
DEFAULT OF RESPONDENT

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f)(1)(B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987).

CHAPTER 13 PLAN CONFIRMATION

Chapter 13 plan confirmation is governed by 11 U.S.C. 88 1322, 1325
and by Federal Rule of Bankruptcy Procedure 2002(b) and Local
Bankruptcy Rule 3015-1. The debtor has the burden of proving that
the plan complies with all statutory requirements of confirmation.
In re Andrews, 49 F.3d 1404, 1407-08 (9th Cir. 1995); In re Barnes,
32 F.3d 405, 407-08 (9th Cir. 1994).

The court finds that the debtor has sustained that burden, and the
court will approve confirmation of the plan.
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20. 20-20194-A-13 IN RE: FLORA BROUGHTON
DPC-2

CONTINUED MOTION TO DISMISS CASE
7-21-2020 [71]

PETER MACALUSO/ATTY. FOR DBT.
RESPONSIVE PLEADING

Final Ruling

Motion: Dismiss Case

Notice: LBR 9014-1(f)(1); written opposition filed.
Disposition: Granted

Order: Civil minute order

The chapter 13 trustee moves to dismiss this chapter 13 case for a
delinquency in payments under the debtor’s proposed chapter 13 plan
and for a failure to confirm a plan within a reasonable time. The
debtor does not deny the trustee’s grounds for dismissal and has
requested continuance on this matter to meet with counsel to draft
and review an amended Chapter 13 plan. ECF 75.

CASE DISMISSAL

Cause exists under 8§ 1307(c)(1), (c)(4) and § 1326(a)(1)(A) to
dismiss the case. Payments under the proposed plan are delinguent
in the amount of $12,863.19 which represents approximately 3.5 plan
payment(s). Before this motion will be heard, 2 additional plan
payments of $3,686.65 will also be due.

Cause exists under 8 1307(c)(1) to dismiss the case. The case has
been pending for approximately 9.5 months, yet a plan has not been
confirmed. This constitutes unreasonable delay by the debtor that
is prejudicial to creditors. The court will grant the motion to
dismiss.

CONTINUANCE DENIED

The court will deny the debtor’s request for a continued hearing on
the matter because this case has been pending for approximately 9.5
months. Any further delay of confirmation of plan is prejudicial to
the creditors for this case under 8 1307(c)(1). For the foregoing
reasons, the court denies the debtor’s request for continued hearing
and grants the trustee’s motion to dismiss.

CIVIL MINUTE ORDER

The court shall issue a civil minute order that conforms
substantially to the following form:

Findings of fact and conclusions of law are stated in the civil
minutes for the hearing.
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The trustee’s motion to dismiss this chapter 13 case has been
presented to the court. Having entered the default of respondent
debtor for failure to appear, timely oppose, or otherwise defend in
the matter, and having considered the well-pleaded facts of the
motion,

IT IS ORDERED that the motion is granted. The court hereby
dismisses this case.

21. 18-24445-A-13 IN RE: JASON DAGGETT
DPC-1

CONTINUED MOTION TO DISMISS CASE
8-25-2020 [31]

CHAD JOHNSON/ATTY. FOR DBT.
DAVID CUSICK/ATTY. FOR MV.

Final Ruling

The trustee having stated that he will drop this motion to dismiss
if the court approves the debtor’s Motion to Modify Plan (ltem 14),
and since the court has approved said motion, the court will drop
this matter from the calendar as moot. A civil minute order will
issue.
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