UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

September 26, 2016 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 24. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, { 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE OCTOBER 24, 2016 AT 1:30
P.M. OPPOSITION MUST BE FILED AND SERVED BY OCTOBER 11, 2016, AND ANY REPLY MUST BE
FILED AND SERVED BY OCTOBER 17, 2016. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE
OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 25 THROUGH 34 IN THE SECOND PART OF THE CALENDAR.
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW.
THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’'S FINDINGS AND
CONCLUSIONS. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON OCTOBER 3, 2016, AT 2:30 P.M.
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Matters to be Called for Argument

16-25906-A-13 RANDOLPH/TAMARA RILEY MOTION TO
MET-1 EXTEND AUTOMATIC STAY
9-8-16 [8]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

This is the second chapter 13 case filed by the debtor. The debtor’s earlier
chapter 13 case was dismissed within one year of the most recent petition.

11 U.S.C. § 362(c) (3) (A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30™ day after the
filing of the new case.

Section 362 (c) (3) (B) allows a debtor to file a motion requesting the
continuation of the stay. A review of the docket reveals that the debtor has
filed this motion to extend the automatic stay before the 30 day after the
filing of the petition. The motion will be adjudicated before the 30-day
period expires.

In order to extend the automatic stay, the party seeking the relief must
demonstrate that the filing of the new case was in good faith as to the
creditors to be stayed. For example, in In re Whitaker, 341 B.R. 336, 345
(Bankr. S.D. Ga. 2006), the court held: “[Tlhe chief means of rebutting the
presumption of bad faith requires the movant to establish ‘a substantial change

in the financial or personal affairs of the debtor . . . or any other reason to
conclude’ that the instant case will be successful. If the instant case is one
under chapter 7, a discharge must now be permissible. If it is a case under

chapters 11 or 13, there must be some substantial change.”

Here, it appears that the debtor was unable to maintain plan payments in the
first case due to a serious health condition, an incident of identity theft,
and the need to make expensive repairs to a vehicle and the debtor’s home.
These issues has now been resolved and treated and the debtor is able to
maintain her plan payments. This is a sufficient change in circumstances rebut
the presumption of bad faith.
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16-24608-A-13 DAVID VERDUGO OBJECTION TO
JpPJ-1 CONFIRMATION OF PLAN
9-8-16 [16]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c) (4), the debtor was not required to file a
written response. If no opposition is offered at the hearing, the court will
take up the merits of the objection. Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, the plan is not feasible as required by 11 U.S.C. § 1325(a) (6) because
the monthly plan payment of $2,156 to be made in months 1 through 6 of the plan
is less than the $2,312 in dividends and expenses the plan requires the trustee
to pay each month.

Second, if requested by the U.S. Trustee or the chapter 13 trustee, a debtor
must produce evidence of a social security number or a written statement that

such documentation does not exist. See Fed. R. Bankr. P. 4002(b) (1) (B). 1In
this case, the debtor has breached the foregoing duty by failing to provide
evidence of the debtor’s social security number. This is cause for dismissal.

Third, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements. Specifically, the debtor
has failed to disclose a business name on the petition and to provide
information concerning the business in response to Question 27 of the statement

of financial affairs. This nondisclosure is a breach of the duty imposed by 11
U.S.C. § 521(a) (1) to truthfully list all required financial information in the
bankruptcy documents. To attempt to confirm a plan while withholding relevant

financial information from the trustee is bad faith. See 11 U.S.C. §
1325 (a) (3) .

Fourth, the debtor has failed to give the trustee financial records for a
closely held business and to corroborate the valuation of the debtor’s home.
This is a breach of the duties imposed by 11 U.S.C. § 521(a) (3) & (a) (4). To
attempt to confirm a plan while withholding relevant financial information from
the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Fifth, the trustee will object to all of the debtor’s Cal. Civ. Proc. Code §
703.140 (b) exemptions claimed on Schedule C. The trustee argues that because
the debtor is married, as admitted in Schedules I and J, and because the
debtor’s spouse has not joined in the chapter 13 petition, the debtor must file
his spouse’s waiver of right to claim exemptions. See Cal. Civ. Proc. Code §
703.140 (a) (2). This was not done.

A debtor’s exemptions are determined as of the date the bankruptcy petition is
filed. Owen v. Owen, 500 U.S. 305, 314 (1991); see also In re Chappell, 373
B.R. 73, 77 (B.A.P. 9th Cir. 2007) (holding that “critical date for determining
exemption rights is the petition date”). Thus, the court applies the facts and
law existing on the date the case was commenced to determine the nature and
extent of the debtor’s exemptions.
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11 U.S.C. § 522 (b) (1) permits the states to opt out of the federal exemption
statutory scheme set forth in section 522(d). In enacting Cal. Civ. Proc. Code
§ 703.130, the State of California opted out of the federal exemption scheme
relegating a debtor to whatever exemptions are provided under state law. Thus,
substantive issues regarding the allowance or disallowance of a claimed
exemption are governed by state law in California.

California state law gives debtors filing for bankruptcy the right to choose
(1) a set of state law exemptions similar but not identical to the Bankruptcy
Code exemptions; or (2) California’s regular non-bankruptcy exemptions. See
Cal. Civ. Proc. Code §§ 703.130, 703.140. 1In the case of a married debtor, if
either spouse files for bankruptcy individually, California’s regular non-
bankruptcy exemptions apply unless, while the bankruptcy case is pending, both
spouses waive in writing the right to claim the regular non-bankruptcy state
exemptions in any bankruptcy proceeding filed by the other spouse. See Cal.
Civ. Proc. Code § 703.140(a) (2).

Here, the debtor is asserting the exemptions of Cal. Civ. Proc. Code §

703.140 (b), which require a spousal waiver. That waiver was not filed with the
petition. As a result, the debtor has no allowable exemptions. Without
exemptions, the debtor’s nonexempt assets total more than $26,000. Because the
plan does not provide for payment in full of unsecured creditors but only
$3,000, the plan does not comply with 11 U.S.C. § 1325(a) (4).

15-27018-A-13 TAMISHA CLARK MOTION TO
RIM-2 MODIFY PLAN
8-11-16 [32]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

The debtor has failed to make $1,575 of payments required by the plan. This
has resulted in delay that is prejudicial to creditors and suggests that the
plan is not feasible. See 11 U.S.C. §§ 1307 (c) (1) & (c) (4), 1325(a) (0).

15-28024-A-13 ARTEMIO/MARISA VILLEGAS OPPOSITION TO

JpPJ-1 NOTICE OF DEFAULT AND APPLICATION
TO DISMISS
8-3-16 [38]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion to dismiss the case will be denied.
While the debtor failed to pay to the trustee a portion of the debtor’s 2015

tax refund, there is nothing in the confirmed plan requiring that any portion
of any refund be paid to the trustee.
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15-28024-A-13 ARTEMIO/MARISA VILLEGAS MOTION TO
KE-2 APPROVE LOAN MODIFICATION
8-29-16 [44]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2) . Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted. The debtor is authorized but not required to enter
into the proposed modification. To the extent the modification is inconsistent
with the confirmed plan, the debtor shall continue to perform the plan as
confirmed until it is modified.

16-24737-A-13 SHERRY WILSON OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [17]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, Local Bankruptcy Rule 3015-1(b) (6) provides: “Documents Required by
Trustee. The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S5.C. §§ 464 & 466), Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.” Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist. The debtor failed to do so.

Second, even though 11 U.S.C. § 1322 (b) (2) prevents the proposed plan from
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modifying a claim secured only by the debtor's home, 11 U.S.C. § 1322 (b) (2) &
(b) (5) permit the plan to provide for the cure of any defaults on such a claim
while ongoing installment payments are maintained. The cure of defaults is not
limited to the cure of pre-petition defaults. See In re Bellinger, 179 B.R.
220 (Bankr. D. Idaho 1995). The proposed plan, however, does not provide for a
cure of the post-petition arrears created by the failure to make a timely
August 2016 plan payment. As a result of the late payment, the trustee was
unable to pay the August installment to Carrington Mortgage on account of its
Class 1 home loan. By failing to provide for a cure, the debtor is, in effect,
impermissibly modifying a home loan. Also, the failure to cure the default
means that the Class 1 secured claim will not be paid in full as required by 11
U.S.C. § 1325(a) (5) (B) .

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

16-24946-A-13 TWILA HENRY OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [27]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements. Based on the debtor’s pay
advices for the 6 months prior to bankruptcy, the debtor had average monthly
income of $8,480.82. The debtor under-reported this income on Form 22 by
$1,160.40 a month. This nondisclosure is a breach of the duty imposed by 11
U.S.C. § 521(a) (1) to truthfully list all required financial information in the
bankruptcy documents. To attempt to confirm a plan while withholding relevant
financial information from the trustee is bad faith. See 11 U.S.C. §
1325(a) (3) .

Second, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income after the debtor’s monthly net income is increased to reflect
accurately the debtor’s wage history in the six months prior to filing
bankruptcy. The plan will pay unsecured creditors $14,915.59 but with the
omitted income of approximately $1,160.40 a month added to Form 22, the debtor
will have $86,837.40 of projected disposable income over the next five years
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10.

which must be paid to unsecured creditors.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

12-28147-A-13 JUAN/LETICIA LUJAN MOTION TO
PGM-3 MODIFY PLAN
7-14-16 [87]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection sustained.

The plan has not been proposed in good faith as required by 11 U.S.C. §
1325(a) (3) because the debtor seeks to reduce the monthly plan payment from
$3,101 to $150. There is no evidence of a change in circumstances warranting
such a change other than the modification of a home loan. With that
modification the debtor will pay the home loan directly rather than the plan.
After deducting the mortgage payment, as modified, from the debtor’s income as
reported in the last filed Schedule I, the debtor should have monthly net
income of $1,079.76 to contribute to the plan yet the debtor proposes a payment

of only $150. There is no justification for such a reduction.

15-22547-A-13 TINA CLARK MOTION TO

BLG-3 APPROVE LOAN MODIFICATION
8-26-16 [56]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

First, Local Bankruptcy Rule 3015-1(i) (1) (C) (1) and (ii) require that the
debtor be current on plan payments if the debtor wishes to enter into a credit
transaction which requires court approval. The debtor has failed to make $616
of payments required by the plan.

Second, the debtor has not complied with Local Bankruptcy Rule 3015-
1(1i) (1) (C) (iii) and filed updated Schedules I and J.

16-24949-A-13 TIM LUONG OBJECTION TO
JpPJ-1 CONFIRMATION OF PLAN
9-8-16 [13]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c) (4), the debtor was not required to file a
written response. If no opposition is offered at the hearing, the court will
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11.

take up the merits of the objection. Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The debtor has failed to commence making plan payments and has not paid
approximately $400 to the trustee as required by the proposed plan. This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible. This is cause to deny confirmation of the plan and for
dismissal of the case. See 11 U.S.C. §§ 1307(c) (1) & (c) (4), 1325(a) (6).

16-24457-A-13 DAWN BARKLEY OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [29]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor has failed to commence making plan payments and has not paid
approximately $2,145 to the trustee as required by the proposed plan. This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible. This is cause to deny confirmation of the plan and for
dismissal of the case. See 11 U.S.C. §§ 1307(c) (1) & (c) (4), 1325(a) (6).

Second, even though 11 U.S.C. § 1322 (b) (2) prevents the proposed plan from
modifying a claim secured only by the debtor's home, 11 U.S.C. § 1322(b) (2) &
(b) (5) permit the plan to provide for the cure of any defaults on such a claim
while ongoing installment payments are maintained. The cure of defaults is not
limited to the cure of pre-petition defaults. See In re Bellinger, 179 B.R.
220 (Bankr. D. Idaho 1995). The proposed plan, however, does not provide for a
cure of the post-petition arrears created by the failure to make a timely
August 2016 plan payment. As a result of the late payment, the trustee was
unable to pay the August installment to Central Loan Administration on account
of its Class 1 home loan. By failing to provide for a cure, the debtor is, in
effect, impermissibly modifying a home loan. Also, the failure to cure the
default means that the Class 1 secured claim will not be paid in full as
required by 11 U.S.C. § 1325(a) (5) (B).

Third, even if the debtor had commenced plan payments and if the plan were
current, the plan would not be feasible because the monthly plan payment of
$2,145 is less than the $2,151 in dividends and expenses the plan requires the
trustee to pay each month.
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12.

13.

Fourth, to pay the dividends required by the plan at the rate proposed by it
will take 69 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d). This problem arises because the priority claim of the IRS is
approximately $3,000 larger than is scheduled by the debtor.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

16-24758-A-13 FRANCISCO/JUDITH GUERRERO OBJECTION TO
JpPJ-1 CONFIRMATION OF PLAN
8-23-16 [16]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained.

The debtor has not carried the burden of proving that the plan will pay
unsecured creditors the present value of what they would receive in a chapter 7
liquidation as required by 11 U.S.C. § 1325(a) (4) because the debtor has not
come forward with evidence establishing the value of the debtor’s home.

16-25762-A-13 LARRY MILLER MOTION FOR
CPG-1 RELIEF FROM AUTOMATIC STAY
SARATOGA HOME LOANS VS. 9-12-16 [14]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f) (2). Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further. 1If no opposition is offered at the hearing, the
court will take up the merits of the motion. Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The motion will be granted in part.
The court will terminate the stay pursuant to 11 U.S.C. § 362(d) (1). The

movant alleges that it acquired title in a prebankruptcy foreclosure sale.
After the foreclosure, a notice to quit the premises was served on the

occupants. They did not vacate the premises and an unlawful detainer action
was filed, served and prosecuted. However, prior to trial one occupant filed a
bankruptcy case. It was dismissed. The movant then went to trial in state

court and received a writ of possession. However, the first occupant filed a
second bankruptcy before it could be enforced. The movant obtained relief from
the automatic stay. Then, before the writ could be enforced, this case was
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14.

filed although the debtor has denied he filed it or authorized its filing.

Regardless of whether the debtor actually filed this case, there is cause to
terminate the automatic stay. The debtor has no right to continue to occupy
the subject property and has no right to reorganize any debt secured by the
property. This is cause to terminate the stay.

11 U.S.C. § 362(d) (4) provides that:

“On request of a party in interest and after notice and a hearing, the court
shall grant relief from the stay provided under subsection (a) of this section,
such as by terminating, annulling, modifying, or conditioning such stay

with respect to a stay of an act against real property under subsection (a), by
a creditor whose claim is secured by an interest in such real property, if the
court finds that the filing of the petition was part of a scheme to delay,
hinder, or defraud creditors that involved either-

(A) transfer of all or part ownership of, or other interest in, such real
property without the consent of the secured creditor or court approval; or

(B) multiple bankruptcy filings affecting such real property.”

Relief under 11 U.S.C. § 362(d) (4) will be denied because the movant is not “a
creditor whose claim is secured by an interest in such real property,” for
purposes of 11 U.S.C. § 362(d) (4). The movant now is the owner of the
property. According to the motion, the movant purchased the property at the
foreclosure sale. The movant does not hold a debt secured by the property.
Relief under section 362(d) (4) is available only to creditors who are secured
by the property. Ellis v. Yu (In re Ellis), 523 B.R. 673, 678-80 (B.A.P. 9th
Cir. 2014). The movant is not secured by the property. The movant is the
owner of the property.

Finally, in rem relief sought under some other theory, including under 11
U.S.C. § 105, will be denied because such relief requires an adversary
proceeding. Johnson v. TRE Holdings LLC (In re Johnson), 346 B.R. 190, 195
(B.A.P. 9th Cir. 2006).

The 1l4-day stay of Fed. R. Bankr. P. 4001 (a) (3) will be waived.

16-24764-A-13 ANGELO/BRENDA WILLIAMS OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [50]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
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conditionally denied.

First, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of SLS Loan Servicing in order to strip down or
strip off its secured claim from its collateral. No such motion has been
filed, served, and granted. Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a) (5) (B) or that the plan is feasible as required by 11 U.S.C. §
1325(a) (6) . Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Second, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements. Specifically, the debtor
failed to disclose business income received in 2014, 2015, and 2016 from a
business, failed to disclose a sole proprietorship in the schedules, failed to
disclose at question 2 of the statement of financial affairs a prior residence
during the three years prior to bankruptcy, failed to include an annual bonus
in the debtor’s anticipated income listed on Schedule I, and under-reported on
Schedule by approximately $738 the debtor’s employment income. These
nondisclosures are a breach of the duty imposed by 11 U.S.C. § 521 (a) (1) to
truthfully list all required financial information in the bankruptcy documents.
To attempt to confirm a plan while withholding relevant financial information
from the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

16-24764-A-13 ANGELO/BRENDA WILLIAMS OBJECTION TO
RTD-1 CONFIRMATION OF PLAN
SCHOOLS FINANCIAL CREDIT UNION VS. 9-8-16 [39]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c) (4), the debtor was not required to file a
written response. If no opposition is offered at the hearing, the court will
take up the merits of the objection. Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained to the extent and for the reasons explained in
the ruling on the trustee’s objection (JPJ-1).
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16-25069-A-13 KEVIN PARKER ORDER TO
SHOW CAUSE
9-6-16 [15]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The case will remain pending but the court will modify the
terms of its order permitting the debtor to pay the filing fee in installments.

The court granted the debtor permission to pay the filing fee in installments.
The debtor failed to pay the $77 installment when due on September 1. While
the delinquent installment was paid on September 8, the fact remains the court
was required to issue an order to show cause to compel the payment. Therefore,
as a sanction for the late payment, the court will modify its prior order
allowing installment payments to provide that if a future installment is not
received by its due date, the case will be dismissed without further notice or
hearing.

16-25169-A-13 BRENDA HAWTHORNE ORDER TO
SHOW CAUSE
9-9-16 [25]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The case will remain pending but the court will modify the
terms of its order permitting the debtor to pay the filing fee in installments.

The court granted the debtor permission to pay the filing fee in installments.
The debtor failed to pay the $79 installment when due on September 6. While
the delingquent installment was paid on September 15, the fact remains the court
was required to issue an order to show cause to compel the payment. Therefore,
as a sanction for the late payment, the court will modify its prior order
allowing installment payments to provide that if a future installment is not
received by its due date, the case will be dismissed without further notice or
hearing.

16-25071-A-13 CHERYL MCNEAL OBJECTION TO

JpPJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [14]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.
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If requested by the U.S. Trustee or the chapter 13 trustee, a debtor must
produce evidence of a social security number or a written statement that such

documentation does not exist. See Fed. R. Bankr. P. 4002(b) (1) (B). 1In this
case, the debtor has breached the foregoing duty by failing to provide evidence
of the debtor’s social security number. This is cause for dismissal.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

16-25176-A-13 RICHARD WILLIAMS OBJECTION TO
ETL-1 CONFIRMATION OF PLAN
U.S. BANK, N.A. VS. 9-8-16 [15]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c) (4), the debtor was not required to file a
written response. If no opposition is offered at the hearing, the court will
take up the merits of the objection. Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be overruled.

The objection asserts that because the plan does not provide for the objecting
creditor’s secured claim, it may not be confirmed.

11 U.S.C. § 1322 (a) 1is the section of the Bankruptcy Code that specifies the
mandatory provisions of a plan. It requires only that the debtor adequately
fund the plan with future earnings or other future income that is paid over to
the trustee (section 1322 (a) (1)), provide for payment in full of priority
claims (section 1322 (a) (2) & (4)), and provide the same treatment for each
claim in a particular class (section 1322 (a) (3)). But, nothing in section
1322 (a) compels a debtor to propose a plan that provides for a secured claim.

11 U.S.C. § 1322 (b) specifies the provisions that a plan may, at the option of
the debtor, include. With reference to secured claims, the debtor may not
modify a home loan but may modify other secured claims (section 1322 (b) (2)),
cure any default on a secured claim, including a home loan (section
1322 (b) (3)), and maintain ongoing contract installment payments while curing a
pre-petition default (section 1322 (b) (5)).

If a debtor elects to provide for a secured claim, 11 U.S.C. § 1325(a) (5) gives
the debtor three options: (1) provide a treatment that the debtor and secured
creditor agree to (section 1325(a) (5) (A)), provide for payment in full of the
entire claim if the claim is modified or will mature by its terms during the
term of the plan (section 1325(a) (5) (B)), or surrender the collateral for the
claim to the secured creditor (section 1325(a) (C). However, these three
possibilities are relevant only if the plan provides for the secured claim.

When a plan does not provide for a secured claim, the remedy is not denial of

September 26, 2016 at 1:30 p.m.
- Page 13 -



20.

21.

confirmation. Instead, the claim holder may seek the termination of the
automatic stay so that it may repossess or foreclose upon its collateral. The
absence of a plan provision is good evidence that the collateral for the claim
is not necessary for the debtor’s reorganization and that the claim will not be
paid. This is cause for relief from the automatic stay. See 11 U.S.C. §

362 (d) (1) .

16-24178-A-13 GREGORY/KRISTY RAUZY OBJECTION TO
JpJ-1 CONFIRMATION OF PLAN
8-10-16 [16]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained.

First, the debtor has failed to give the trustee bank records he requested.
This is a breach of the duties imposed by 11 U.S.C. § 521(a) (3) & (a) (4). To
attempt to confirm a plan while withholding relevant financial information from
the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Second, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements. Schedule I inaccurately
states the amount and source of the debtor’s income. This inaccurate
disclosure is a breach of the duty imposed by 11 U.S.C. § 521 (a) (1) to
truthfully list all required financial information in the bankruptcy documents.
To attempt to confirm a plan while withholding relevant financial information
from the trustee is bad faith. See 11 U.S.C. § 1325(a) (3).

Third, the debtor has not sustained the burden of proving the plan will pay
unsecured creditors no less than they would receive in a chapter 7 liquidation
as required by 11 U.S.C. § 1325(a) (4). The debtor has not come forward with
evidence of the value of the debtor’s home. Without that evidence, there is no
proof that there is no equity above exemptions and encumbrances.

Fourth, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income. The plan will pay $15,824.14 unsecured creditors. The
debtor has taken an impermissible deduction on Form 22 from current monthly
income for a $1,734.24 voluntary pension contribution. This is disposable
income; the debtor may not make those contributions and deduct them from the
debtor’s current monthly income. Accord Parks v. Drummond (In re Parks), 475
B.R. 703 (B.A.P. 9®" Cir. 2012). As a result, the debtor has monthly projected
disposable income of $1,576.76. If paid to unsecured creditors, they would
share a total of $94,065.60 over the life of the plan. Because the plan will
pay only $15,824.14 to these creditors, it does not comply with 11 U.S.C. §
1325 (b) .

15-26281-A-13 STEPHEN TRUMAN MOTION TO
KJH-2 APPROVE COMPENSATION OF ACCOUNTANT
9-2-16 [201]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
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9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

The accountants for the former chapter 7 trustee seek compensation for services
rendered to the estate prior to the conversion of the case to one under chapter
7. Those serves related primarily to analyzing the tax consequences arising
from the liquidation and sale of assets. The accountants seek compensation of
$1,085.50 and reimbursement of expenses of $58.91. The court concludes that
the services rendered were actual, necessary and beneficial to the estate and
the fees and costs requested are reasonable compensation.

16-25082-A-13 SONJA WILSON OBJECTION TO
ETL-1 CONFIRMATION OF PLAN
WELLS FARGO BANK, N.A. VS. 8-23-16 [19]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c) (4), the debtor was not required to file a
written response. If no opposition is offered at the hearing, the court will
take up the merits of the objection. Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The plan assumes the arrears on the objecting creditor’s Class 1 secured claim
are approximately $82,000. The creditor indicates that the arrears are more
than $90,000. At this higher level, the plan either is not feasible or it will
not pay the objecting secured claim in full. The plan fails to comply with 11
U.S.C. §§ 1325(a) (5) (B) & (a) (6).

16-24588-A-13 GREGORY MONACO OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
9-8-16 [30]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
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opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the case will be dismissed.

First, the debtor failed to appear at the meeting of creditors. Appearance is
mandatory. See 11 U.S.C. § 343. To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee. See 11 U.S.C. §

521 (a) (3). Under these circumstances, attempting to confirm a plan is the
epitome of bad faith. See 11 U.S.C. § 1325(a) (3). The failure to appear also
is cause for the dismissal of the case. See 11 U.S.C. § 1307(c) (6).

Second, the debtor is not eligible for chapter 13 relief. 11 U.S.C. § 109 (h)
prohibits an individual from being a debtor under any chapter unless that
individual received a credit counseling briefing from an approved non-profit
budget and credit counseling agency during the 180-day period immediately
preceding the filing of the petition. In this case, the debtor has not filed a
certificate evidencing that briefing was completed during the 180-day period
prior to the filing of the petition. Hence, the debtor was not eligible for
bankruptcy relief when this petition was filed.

Third, in wviolation of 11 U.S.C. § 521 (a) (1) (B) (iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period preceding the filing of the petition. The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521 (a) (3) & (a) (4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith. See 11 U.S.C. § 1325(a) (3).

Fourth, 11 U.S.C. § 521 (e) (2) (B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition. This return must be produced seven

days prior to the date first set for the meeting of creditors. The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation. In addition to the requirement of section 521 (e) (2) that the

petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228 (a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over. This has not been done.

Fifth, the debtor has failed to commence making plan payments and has not paid
approximately $700 to the trustee as required by the proposed plan. This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible. This is cause to deny confirmation of the plan and for
dismissal of the case. See 11 U.S.C. §§ 1307 (c) (1) & (c) (4), 1325(a) (6).

Sixth, to pay the dividends required by the plan at the rate proposed by it
will take 132 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d). This problem arises because the priority claim of the IRS is
approximately $31,000 larger than is scheduled by the debtor.
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15-28574-A-13 JOHN DYNOWSKI ORDER TO
SHOW CAUSE
8-11-16 [96]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: None. The facts and circumstances are laid out in detail
in the court’s Memorandum and OSC. The OSC required a written response be
filed on or before September 12. Nothing was filed. Nonetheless, if counsel
wishes to speak to serious issues raised by the court, it will allow an oral
presentation.
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FINAL RULINGS BEGIN HERE

16-25703-A-13 LUCINDA BAKER MOTION FOR
JBC-1 RELTIEF FROM AUTOMATIC STAY
ELAINE FONG VS. 9-8-16 [11]

Final Ruling: The court concludes that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, an actual hearing is
unnecessary and this matter is removed from calendar for resolution without
oral argument.

The motion will be dismissed because it is moot. The case was dismissed on
September 16. Upon its dismissal, the automatic stay expired as a law. See 11
U.S.C. § 362(c) (1) and (c) (2). Hence, there no longer is a stay to terminate.

And, because the motion does not request annulment of the automatic stay and
because the movant alleges she is the owner of the property, 11 U.S.C. §

362 (d) (4) is not applicable. It applies only when the movant holds a claim
secured by the subject property. 11 U.S.C. § 362(d) (4) provides that:

“On request of a party in interest and after notice and a hearing, the court
shall grant relief from the stay provided under subsection (a) of this section,
such as by terminating, annulling, modifying, or conditioning such stay

with respect to a stay of an act against real property under subsection (a), by
a creditor whose claim is secured by an interest in such real property, if the
court finds that the filing of the petition was part of a scheme to delay,
hinder, or defraud creditors that involved either-

(A) transfer of all or part ownership of, or other interest in, such real
property without the consent of the secured creditor or court approval; or

(B) multiple bankruptcy filings affecting such real property.”

Relief under 11 U.S.C. § 362(d) (4) will be denied because the movant is not “a
creditor whose claim is secured by an interest in such real property,” for
purposes of 11 U.S.C. § 362(d) (4). The movant now is the owner of the
property. According to the motion, the movant purchased the property at the
foreclosure sale. The movant does not hold a debt secured by the property.
Relief under section 362(d) (4) is available only to creditors who are secured
by the property. Ellis v. Yu (In re Ellis), 523 B.R. 673, 678-80 (B.A.P. 9th
Cir. 2014). The movant is not secured by the property. The movant is the
owner of the property.

Finally, in rem relief sought under some other theory, including under 11
U.S.C. § 105, will be denied because such relief requires an adversary
proceeding. Johnson v. TRE Holdings LLC (In re Johnson), 346 B.R. 190, 195
(B.A.P. 9th Cir. 2000).

16-23635-A-13 JAY KLIPP ORDER TO
SHOW CAUSE
9-6-16 [24]

Final Ruling: The order to show cause will be discharged as moot. The case
was dismissed on September 12.
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16-24135-A-13 JAMES OLIVER MOTION FOR
PPR-1 RELIEF FROM AUTOMATIC STAY
THE BANK OF NEW YORK MELLON VS. 8-23-16 [34]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9* Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9™ Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of
the subject real property following sale. The movant is secured by a deed of
trust encumbering the subject real property. The debtor has proposed a plan
that does not provide for the claim secured by the subject property. Hence,
the movant’s claim will not be paid and the real property securing its claim is
not necessary to the debtor’s personal financial reorganization. This is cause
to terminate the automatic stay.

The court will grant relief under section 362(d) (4), which prescribes that:

“On request of a party in interest and after notice and a hearing, the court
shall grant relief from the stay provided under subsection (a) of this section,
such as by terminating, annulling, modifying, or conditioning such stay

“with respect to a stay of an act against real property under subsection (a),

by a creditor whose claim is secured by an interest in such real property, if
the court finds that the filing of the petition was part of a scheme to delay,
hinder, or defraud creditors that involved either-

“(A) transfer of all or part ownership of, or other interest in, such real
property without the consent of the secured creditor or court approval; or

“(B) multiple bankruptcy filings affecting such real property.”

This is the second bankruptcy case involving the property. The first was filed
by the original borrower. That case was dismissed and then that borrower
transferred an interest to the debtor and then this case was filed three weeks
later.

From the foregoing, the court infers that the transfer of the interest to the
debtor without the consent of the movant and the filing of multiple bankruptcy
cases was part of a scheme to delay, hinder, or defraud creditors.
Accordingly, the court will grant relief under section 362 (d) (4).

The l4-day stay of Fed. R. Bankr. P. 4001 (a) (3) will be waived.

15-22548-A-13 MARGARET CLARK MOTION TO
BLG-3 APPROVE LOAN MODIFICATION
8-26-16 [81]

Final Ruling: This motion to modify a home loan has been set for hearing on
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the notice required by Local Bankruptcy Rules 3015-1(b) and 9014-1(f) (1), and
Fed. R. Bankr. R. 2002 (b). The failure of the trustee, the U.S. Trustee,
creditors, and any other party in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f) (1) (ii) is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9 Cir. 1995). Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir.

2006) . Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted. The debtor is authorized but not required to enter
into the proposed modification. To the extent the modification is inconsistent
with the confirmed plan, the debtor shall continue to perform the plan as
confirmed until it is modified.

16-22848-A-13 ESSEX/OLGA SALCIDO ORDER TO
SHOW CAUSE
9-6-16 [23]

Final Ruling: The order to show cause will be discharged.

The court granted the debtor permission to pay the filing fee in installments.
The debtor failed to pay the $73 installment when due on August 30. However,

after the issuance of the order to show cause, the delinquent installment was

paid. No prejudice was caused by the late payment.

16-24457-A-13 DAWN BARKLEY OBJECTION TO
RCO-1 CONFIRMATION OF PLAN
PINGORA LOAN SERVICING, L.L.C. VS. 8-22-16 [25]

Final Ruling: The objection will be dismissed without prejudice.

The objection does not comply with Local Bankruptcy Rule 9014-1 because when
filed it was not accompanied by a separate proof/certificate of service. See
Local Bankruptcy Rule 9014-1(e) (3). Appending a proof of service to one of the
supporting documents does not satisfy the local rule. The proof/certificate of
service must be a separate document so that it will be docketed on the
electronic record. This permits anyone examining the docket to determine if
service has been accomplished without examining every document filed in support
of the matter on calendar. Given the absence of the required proof/certificate
of service, the objecting party has failed to establish that the motion was
served on all necessary parties in interest.

16-24273-A-13 RACHEL LUNDE MOTION TO
JSO-1 AVOID JUDICIAL LIEN
VS. AMERICAN EXPRESS BANK, F.S.B. 8-26-16 [21]

Final Ruling: This motion to avoid a judicial lien has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the
trustee and the respondent creditor to file written opposition at least 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is
considered as consent to the granting of the motion. Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9*" Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9" Cir. 2006).
Therefore, the defaults of the trustee and the respondent creditor are entered
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and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 522(f) (1) (A). The subject
real property had an approximate value of $218,000 as of the petition date.

The unavoidable liens totaled $253,467 on the same date, consisting of a single
mortgage in favor of Nationstar. The debtor claimed an exemption pursuant to
Cal. Civ. Proc. Code § 703.140(b) (5) in the amount of $1.00.

The respondent holds a judicial lien created by the recordation of an abstract
of judgment in the chain of title of the subject real property. After
application of the arithmetical formula required by 11 U.S.C. § 522 (f) (2) (4),
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien impairs the debtor’s exemption of the real property and its
fixing will be avoided subject to 11 U.S.C. § 349 (b) (1) (B).

16-24273-A-13 RACHEL LUNDE MOTION TO
JS0-2 VALUE COLLATERAL
VS.CITIMORTGAGE, INC. 8-26-16 [26]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Ccir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$218,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Nationstar Mortgage. The first deed of trust secures a
loan with a balance of approximately 253,467 as of the petition date.
Therefore, CitiMortgage’s claim secured by a junior deed of trust is completely
under-collateralized. ©No portion of this claim will be allowed as a secured
claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9™ Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11* Cir.
2000); McbDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°% Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
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claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506 (a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such

motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5) .

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $218,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

16-24273-A-13 RACHEL LUNDE MOTION TO
JS0-3 VALUE COLLATERAL
VS. JPMORGAN CHASE BANK 8-26-16 [31]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f) (1). The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii) is considered
as consent to the granting of the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53

(9" Ccir. 1995). Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006). Therefore, the

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.
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The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$218,000 as of the date the petition was filed. It is encumbered by a first
deed of trust held by Nationstar Mortgage. The first deed of trust secures a
loan with a balance of approximately 253,467 as of the petition date.
Therefore, JPMorgan Chase Bank’s claim secured by a junior deed of trust is
completely under-collateralized. No portion of this claim will be allowed as a
secured claim. See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9™ Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9% Cir. 1997). See also In re
Bartee, 212 F.3d 277 (5% Cir. 2000); In re Tanner, 217 F.3d 1357 (11* Cir.
2000); McbDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3*¢ Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1°% Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a) (4). If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a) (5) (B) (ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9% Cir. 1991),
will be overruled. The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502. The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a). The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued. That
motion is supported by a declaration of the debtor as to the value of the real
property. There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled. Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding. Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required. Fed. R. Bankr. P. 3007. It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required. Fed. R. Bankr. P. 7001(2). The court is
not determining the validity of a claim or avoiding a lien or security
interest. The respondent’s deed of trust will remain of record until the plan
is completed. This is required by 11 U.S.C. § 1325(a) (5) (B) (I). Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding. See also 11 U.S.C. § 1325(a) (5) (B) (I).

In the meantime, the court is merely valuing the respondent’s collateral. Rule
3012 specifies that this is done by motion. Rule 3012 motions can be filed and
heard any time during the case. It is particularly appropriate that such

motions be heard in connection with the confirmation of a plan. The value of
collateral will set the upper bounds of the amount of the secured claim. 11
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U.S.C. § 506(a). Knowing the amount and character of claims is wvital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a) (6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325 (a) (5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value. According to the debtor, the residence has a fair
market value of $218,000. Evidence in the form of the debtor’s declaration
supports the valuation motion. The debtor may testify regarding the value of
property owned by the debtor. Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5% Cir. 1980).

13-26685-A-13 KATHLEEN STEFFENS MOTION TO
PGM-2 VACATE
8-26-16 [91]

Final Ruling: The court concludes that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, an actual hearing is
unnecessary and this matter is removed from calendar for resolution without
oral argument.

Without objection by the trustee, the court will vacate the dismissal of the
case on the condition that the debtor tender $1,260 to the trustee no later
than September 27. If that sum is tendered an order shall be lodged by the
debtor granting the motion. If it is not tendered, the trustee shall lodge an
order denying the motion.
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