UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

September 19, 2017, at 1:30 p.m.

17-24822-E-13  KIMBERLEE TURNEY MOTION FOR RELIEF FROM
MLG-1 Richard Hall AUTOMATIC STAY

8-14-17 [20]
TAN MCNAMARA VS.

Final Ruling: No appearance at the September 19, 2017 hearing is required.

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on August
14,2017. By the court’s calculation, 36 days’ notice was provided. 28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1). Failure of the respondent and other parties in interest to file written
opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B)
is considered to be the equivalent of a statement of nonopposition. Cf. Ghazaliv. Moran,46 F.3d 52, 53 (9th
Cir. 1995) (upholding a court ruling based upon a local rule construing a party’s failure to file opposition
as consent to grant a motion). Further, because the court will not materially alter the relief requested by the
moving party, an actual hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore, the defaults of the non-responding parties and other
parties in interest are entered. Upon review of the record, there are no disputed material factual issues, and
the matter will be resolved without oral argument. The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is denied without prejudice, the
stay having terminated with the prior dismissal of this case.

Ian McNamara (“Movant”) seeks relief from the automatic stay with respect to the real property
commonly known as 3743 Park Drive #3, Auburn, California (“Property”). The moving party has provided
his declaration to introduce evidence as a basis for Movant’s contention that Kimberlee Turney (“Debtor”)
does not have an ownership interest in or a right to maintain possession of the Property. Movant presents
evidence that it is the owner of the Property. Movant asserts it purchased the Property at a pre-petition

September 19, 2017, at 1:30 p.m.
-Page 1 of 4 -


http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-24822
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=17-24822&rpt=SecDocket&docno=20

Trustee’s Sale on July 19,2017. Based on the evidence presented, Debtor would be at best a tenant at sufferance.

Movant has provided a properly authenticated copy of the recorded Trustee’s Deed Upon Sale
to substantiate its claim of ownership. Dckt. 22. FN.1. Based upon the evidence submitted, the court
determines that there is no equity in the Property for either Debtor or the Estate. 11 U.S.C. § 362(d)(2).

FN.1. Movant filed the Declaration and Exhibits in this matter as one document. That is not the
practice in the Bankruptcy Court. “Motions, notices, objections, responses, replies, declarations, affidavits,
other documentary evidence, memoranda of points and authorities, other supporting documents, proofs of
service, and related pleadings shall be filed as separate documents.” Revised Guidelines for the Preparation
of Documents § (IIT)(A). Movant is reminded of the court’s expectation that documents filed with this court
comply with the Revised Guidelines for the Preparation of Documents in Appendix II of the Local Rules,
as required by Local Bankruptcy Rule 9004(a). Failure to comply is cause to deny the motion. LOCAL
BANKR. R. 1001-1(g), 9014-1(1).

These document filing rules exist for a very practical reason. Operating in a near paperless
environment, the motion, points and authorities, declarations, exhibits, requests for judicial notice, and other
pleadings create an unworkable electronic document for the court (some running hundreds of pages). It is
not for the court to provide secretarial services to attorneys and separate an omnibus electronic document
into separate electronic documents that can then be used by the court.

The instant case was dismissed on September 8§, 2017, by Debtor’s request. Dckt. 39.

The applicable Bankruptcy Code provision for the matter before the court is 11 U.S.C.
§ 362(c)(1) and (2). That section provides:

In relevant part, 11 U.S.C. § 362(c) provides:

(c) Except as provided in subsections (d), (e), (f), and (h) of this section—
(1) the stay of an act against property of the estate under subsection (a) of
this section continues until such property is no longer property of the

estate;

(2) the stay of any other act under subsection (a) of this section continues
until the earliest of—

(A) the time the case is closed;
(B) the time the case is dismissed; or
(C) ifthe case is a case under chapter 7 of this title concerning an

individual or a case under chapter 9, 11, 12, or 13 of this title, the
time a discharge is granted or denied;
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11 U.S.C. § 362(c) (emphasis added).

When a case is dismissed, 11 U.S.C. § 349 discusses the effect of dismissal. In relevant part, 11
U.S.C. § 349 states:

(b) Unless the court, for cause, orders otherwise, a dismissal of a case other than
under section 742 of this title—

(1) reinstates—

(A) any proceeding or custodianship superseded under section
543 of this title;

(B) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under section 510(c)(2),
522(1)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;

(2) vacates any order, judgment, or transfer ordered, under section
522(i)(1), 542, 550, or 553 of this title; and

(3) revests the property of the estate in the entity in which such property
was vested immediately before the commencement of the case under this
title.

11 U.S.C. § 549(c) (emphasis added).

Therefore, as of September 8, 2017, the automatic stay as it applies to the Property, and as it
applies to Debtor, was terminated by operation of law. At that time, the Property ceased being property of
the bankruptcy estate and was abandoned, by operation of law, to Debtor.

The court shall issue an order confirming that the automatic stay was terminated and vacated as
to Debtor and the Property on September 8, 2017.

The court shall issue a minute order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by lan McNamara
(“Movant”) having been presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,
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IT IS ORDERED the Motion is denied without prejudice, the automatic
stay provisions of 11 U.S.C. § 362(a) having terminated as to Kimberlee Turney
(“Debtor”) pursuant to 11 U.S.C. § 362(c)(2)(B) and the real property commonly
known as 3743 Park Drive #3, Auburn, California, pursuantto 11 U.S.C. § 362(c)(1)
and § 349(b)(3) as of the September 8, 2017 dismissal of this bankruptcy case.
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