
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Chief Bankruptcy Judge
Sacramento, California

August 18, 2015 at 2:00 P.M.

1. 15-24601-C-13 ARTURO/ALICIA ESGUERRA OBJECTION TO CONFIRMATION OF
DPC-1 Alberto Montefalcon PLAN BY DAVID P. CUSICK

7-23-15 [13]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 23,
2015. Fourteen days’ notice is required. That requirement was met.

The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:     
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1. Section 2.09 of the plan duplicatively lists the same creditor and
same two vehicles in Class 2A and Class 2B. The debts should only be
listed in one class.

2. Debtors are above median income according to Form 22C (dckt. 1, pp
39-49). At the first meeting of creditors, Debtor Alicia Esguerra
testified that she has recently begun receiving more income
(approximately $600 net per month), where the proposed plan payment
is $158.68.  This income is not listed in Schedule I. (Dckt. 1).

Discussion

     The court has considered the Trustee’s concerns and finds them
legitimate. Because the plan payment does not reflect Debtor’s increased
income, the plan payment is not be the Debtor’s best effort under § 1325(b).
Further, a plan should only list and pay debts once–-not twice as in this
instance.

The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection
is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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2. 15-20004-C-13 EVANGELINE MARAKAS MOTION TO SELL AND/OR MOTION
     CAH-5 C. Anthony Hughes FOR COMPENSATION FOR DANIEL
     EDGINGTON, REALTOR(S)
     7-31-15 [113]

****
Tentative Ruling:  The Motion to Sell Property was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Debtor’s Attorney,
Chapter 13 Trustee, creditors, and Office of the United States Trustee on
August 18, 2015. Twenty-one days’ notice is required.  (Fed. R. Bankr. P.
2002(a)(2), 21 day notice.) 

     The Motion to Sell Property was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The Motion to Sell Property is granted.

 
     The Bankruptcy Code permits the Chapter 13 Debtor (“Movant”) to sell
property of the estate after a noticed hearing. 11 U.S.C. §§ 363 and 1303. 
Here Movant proposes to sell the “Property” described as follows:

A. 4793 Madrid Ridge, Las Vegas, Nevada 
 

The proposed purchaser of the Property is Leland Maestas and the terms of
the sale are as is and a purchase price of $361,000. 

     The Motion seeks to sell Property free and clear of the liens of
Seterus and Bank of America, N.A. (“Creditors”).  The Bankruptcy Code
provides for the sale of estate property free and clear of liens in the
following specified circumstances,
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“(f) The trustee [debtor in possession or Chapter 13 debtor]
may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of
an entity other than the estate, only if–

   (1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

   (2) such entity consents;

   (3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value
of all liens on such property;

   (4) such interest is in bona fide dispute; or

   (5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such
interest.”

11 U.S.C. § 363(f)(1).

     For this Motion, the Movant has established the sale is in the best
interest of the estate and the property may be sold free and clear of liens. 

     The property may be sold free and clear of liens pursuant to 11 U.S.C.
§ 363(f). First, the motion does not seek to force the sale on the lender
but rather it seeks authorization to close the transaction with the lenders
consent. The lender will retain the right to consent or not to consent even
after granting this motion. Thus the proposed sale complies with 11 U.S.C.
§ 363(f)(3).  Second, the purchase price exceeds the aggregate amount of
liens on the property, broker fees, other costs of sale, which total
$237,959.49. Thus, the proposed sale complies with 11 U.S.C. § 363(f)(2).

     The sale is in the best interests of the estate. The Chapter 13 Trustee
will disburse sale proceeds to creditors in accordance with Debtor’s amended
plan. The sale price exceeds the aggregate liens and costs of sale
associated with the property, and the Debtor does not have any unsecured
debts. Notably, Chapter 13 Trustee has filed a statement of non-opposition.  

     At the time of the hearing the court announced the proposed sale an
requested that all other persons interested in submitting overbids present
them in open court.  At the hearing the following overbids were presented in
open court: xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.

     Based on the evidence before the court, the court determines that the
proposed sale is in the best interest of the Estate. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Sell Property filed by Evangeline
Marakas, the Chapter 13 Debtor, having been presented to the
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court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,     

     IT IS ORDERED that the Evangeline Marakas, the Chapter
13 Debtor, is authorized to sell pursuant to 11 U.S.C.
§ 363(b),(f)(2)-(3) to Leland Maestas or nominee (“Buyer”),
the Property commonly known as 4793 Madrid Ridge, Las Vegas,
Nevada (“Property”), on the following terms:

1. The Property shall be sold to Buyer for $361,000, on
the terms and conditions set forth in the Purchase
Agreement, Exhibit A, Dckt. 116, and as further
provided in this Order.

2. The sale proceeds shall first be applied to closing
costs, real estate commissions, prorated real
property taxes and assessments, liens, other
customary and contractual costs and expenses incurred
in order to effectuate the sale.

3. The Property is sold free and clear of the liens of
Seterus Bank of America, N.A., creditors asserting a
secured claim, pursuant to 11 U.S.C. § 363(f)(3),
with the lien of such creditor attaching to the
proceeds.  The Chapter 13 Trustee shall hold the sale
proceeds; after payment of the closing costs, other
secured claims, and amount provided in this order;
pending further order of the court.

4. The Chapter 13 Debtor be, and hereby is, authorized
to execute any and all documents reasonably necessary
to effectuate the sale.

5. The Chapter 13 Trustee be and hereby is authorized to
pay a real estate broker's commission in an amount
equal to $19,855.00 to Broker Daniel Edington.

6. No proceeds of the sale, including any commissions,
fees, or other amounts, shall be paid directly or
indirectly to the Chapter 13 Debtor.  Within fourteen
(14) days of the close of escrow the Chapter 13
Debtor shall provide the Chapter 13 Trustee with a
copy of the Escrow Closing Statement.  Any monies not
disbursed to creditors holding claims secured by the
property being sold or paying the fees and costs as
allowed by this order, shall be disbursed to the
Chapter 13 Trustee directly from escrow. 

****  
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3. 14-25512-C-13 VISHAAL VIRK CONTINUED MOTION TO AVOID LIEN
     PGM-5 Peter Macaluso OF RONNY DHALIWAL
     6-3-15 [113]

 
****

Tentative Ruling:  The Motion to Avoid Judicial Lien has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on June 3, 2015.  28 days’ notice is required. That requirement was met

     The Motion to Avoid Judicial Lien  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-responding
parties and other parties in interest are entered. 

The court’s decision is to schedule an evidentiary hearing on the issue of
valuation.

     A judgment was entered against the Debtor in favor of Ronny Dhaliwal,
Creditor, for the sum of $285,000.  An abstract of judgment was recorded with
Sacramento County on December 12, 2013. That lien attached to the Debtor’s
residential real property commonly known as 9646 Rivage Way, Elk Grove,
California.  In his Schedules and Motion to Avoid Lien, Debtor valued the
property at $350,000.

OPPOSITION

     Creditor opposes the motion on the basis that (1) the Debtor’s schedules
understate the value of the subject property; and (2) the motion misstates the
Debtor’s exemption as $100,000 when the Schedules list the exemption amount as
$75,000. 

REPLY

     Debtor states that Creditor has submitted no admissible evidence with the
Opposition that rebuts the Debtor’s scheduled value of $350,000.  Further,
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Creditor has failed to request a continuance for an evidentiary hearing as
required by the Local Rules.

PRIOR HEARINGS

      At the last hearing, the court continued the case to allow for an
appraisal of the property.

SUPPLEMENTAL OPPOSITION

  In his supplemental opposition, Creditor reports that Richard Porubski of
Porusbski & Thompson (“Appraiser”) conducted an appraisal of the property on
July 30, 2015. Dckt. 129.  Appraiser’s task was to determine the value of the
real estate as of the petition date (May 24, 2014).  Appraiser valued the
property, consisting of 6 bedrooms, 5 bathrooms, and 4878 square feet, at
$512,00 as of the petition date.  The appraisal is supported by a declaration. 
Dckt 130.

DISCUSSION
    
     Pursuant to the Debtor’s Schedule A, the subject real property has an
approximate value of $350,000 as of the date of the petition. The unavoidable
consensual liens total $315,661.13 on that same date according to Debtor’s
Schedule D.  

     The Debtor claimed an exemption pursuant to Cal. Civ. Proc. Code §
704.730(a)(2) in the amount of $75,000 on Schedule C.  Once a debtor has
claimed a homestead exemption pursuant to § 704.730(a)(2), the debtor may claim
the maximum allotted amount under the statute (in this instance $100,000)
regardless of the amount listed on Schedule C.  Further, the Debtor is not
required to amend Schedule C to reflect the increased amount.  As indicated in
the Motion, Debtor now claims a California homestead exemption in the maximum
amount of $100,000. Debtor may do so without amending Schedule C.

   The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property. Under
either proposed valuation, the fixing of this judicial lien impairs the
Debtor’s exemption of the real property and its fixing may be avoided subject
to 11 U.S.C. § 349(b)(1)(B).  Based on the Debtor’s valuation of the real
property ($350,000), there is no equity to support the judicial lien after
application of the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A). 
Based on the Appraiser’s valuation of the property ($515,00), there is limited
equity (approx. $100,000) to support the judicial lien.

     The court has been presented with conflicting valuations and is not
prepared at this time to assign a value to the property and determine whether
the judicial lien may be avoided in whole or in part. The court will be better
equipped to rule on this motion after an evidentiary hearing on the issue of
valuation.  The court shall schedule an evidentiary hearing at the instant
hearing held August 18, 2015.

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by
the court: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

August 18, 2015 at 2:00 p.m.  - Page 7



     The Motion to Avoid Judicial Lien pursuant
to 11 U.S.C. § 522(f) filed by the Debtor(s)
having been presented to the court, and upon
review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the court will continue
the matter to set an evidentiary hearing to
decide the issue of whether, and in what amount,
the judgment lien of Ronny Dhaliwal, Sacramento
County Court Case No. 34-2011-00103167, recorded
in Sacramento County on December 12, 2013 against
the real property commonly known 9646 Rivage Way,
Elk Grove, California, is avoided pursuant to 11
U.S.C. § 522(f)(1), subject to the provisions of
11 U.S.C. § 349 if this bankruptcy case is
dismissed. 

     

****
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4. 15-24827-C-13 EMERSON/VIRGINIA NONAN OBJECTION TO CONFIRMATION OF
     DPC-1 Mary Ellen Terranella PLAN BY DAVID P. CUSICK
Also #5     7-23-15 [30]

****
Final Ruling: No appearance at the August 18, 2015 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, and Office of the United States Trustee on July 23, 2015.  Twenty-
eight days’ notice is required.

     The Objection to Confirmation has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The court’s decision is to overrule the Objection. 

     The Chapter 13 Trustee has withdrawn the Objection to Confirmation. 
Thus, the court will overrule the Objection and confirm the Plan.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that the Objection is overruled, Debtor’s
Chapter 13 Plan filed on June 15, 2015 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****   
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5. 15-24827-C-13 EMERSON/VIRGINIA NONAN OBJECTION TO CONFIRMATION OF
     MDE-1 Mary Ellen Terranella PLAN BY TOYOTA MOTOR CREDIT
     CORPORATION
     7-13-15 [26]

****
Final Ruling: No appearance at the August 18, 2015 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, and Office of the United States Trustee on July 13, 2015.  Twenty-
eight days’ notice is required.

     The Objection to Confirmation has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The court’s decision is to overrule the Objection. 

     Toyota Motor Credit Corporation (“Creditor”) objects to confirmation of
the Plan on the basis that the Plan fails to provide for its secured claim. 
Creditor filed a proof of claim in the amount of $13,895.31 secured by a
personally property commonly described as a 2013 Scion XD.

Discussion

     A debtor need not provide for the allowed secured claim at all in a
plan as there is nothing in § 1325(a)(5) of the Bankruptcy Code that
requires that a fully secured creditor be dealt with in the plan, and 
§ 1322(b)(2) provides that a plan may leave a creditor's unaffected.

     The Plan does complies with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is overruled, and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Toyota Motor Credit Corporation having been presented to the
court, and upon review of the pleadings, evidence, arguments
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of counsel, and good cause appearing,

     IT IS ORDERED that the Objection is overruled, Debtor’s
Chapter 13 Plan filed on June 15, 2015 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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6. 15-24535-C-13 JOSE/IMELDA COSIDO OBJECTION TO CONFIRMATION OF
     DPC-1 Timothy Walsh PLAN BY DAVID P. CUSICK
     7-23-15 [14]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on July 23,
2015. Fourteen days’ notice is required. That requirement was met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:     

1. Debtor did not appear at the First Meeting of Creditors held on July
16, 2015. Pursuant to 11 U.S.C. § 343, Debtor is required to appear
at the meeting. 

2. Debtor did not provide Trustee with a tax transcript or copy of his
Federal Income Tax return with attachments for the most recent pre-
petition tax year for which a return was required, or a written
statement that no such document exists. 11 U.S.C. § 521(e)(2)(A);
FRBP 4002(b)(3). This is required seven days before the date first
set for the meeting of creditors. 11 U.S.C. § 521(e)(2)(A)(1).

3. Debtor has not provided Trustee with 60 days of employer payment
advices received prior to the filing of the petition pursuant to 11
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U.S.C. § 521(a)(1)(B)(iv).  

Discussion

     The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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7. 12-28651-C-13 ALEJANDRO/TISHIA SALAIS MOTION FOR COMPENSATION FOR
     PGM-6 Peter Macaluso PETER G. MACALUSO, DEBTORS
     ATTORNEY(S)
     7-21-15 [116]
****

Final  Ruling: No appearance at the August 18, 2015 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on July 21,
2015.  28 days’ notice is required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Peter G. Macaluso, the Attorney for Debtors, (“Applicant”) for Alejandro
Salais and Tishia Mary Salais, (“Client”), applies to the court for additional
attorney’s fees.  

     The period for which the fees are requested is for post-confirmation work
done in connection with an Objection to Claim and a Motion to Incur Debt. 
Applicant requests fees in the amount of $1,240.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;
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      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.      

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits. Applicant
provides that Debtor’s case was confirmed on December 20, 2012, and that the
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objection to claim and motion to incur debt were unanticipated. The objection
to claim was necessary to avoid duplicate charges for insurance for Debtors and
the Motion to Incur Debt was at Debtors’ request to gain permission to withdraw
money from 401k retirement to purchase a business. 

     The court finds the services were beneficial to the Client and bankruptcy
estate and reasonable. 

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs
     
     Applicant provides a task billing analysis and supporting evidence for the
services provided, which are described in the following main categories.
          

Work done in connection with Objection to Claim: approximately 3.
Preparing and filing objection to claim #3, reviewing opposition to
objection, responding to opposition, appearing for hearing,
communicating with client. 

Work done in connection with Motion to Incur Debt: approximately 3.2.
Preparing and filing Motion to Incur Debt, reviewing Trustee’s
response, filing response, appearing on motion, meeting with client,
preparing letters to clients re: outcomes. 

    
     The total number of hours expended in this case for which applicant seeks
compensation is 6.2 hours at a rate of $200/hr.     
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case: Fees of
$1,240.

     The Chapter 13 Trustee filed a statement of nonopposition on July 30,
2015.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Peter Macaluso (“Applicant”), Attorney for the Chapter 13
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,     

     IT IS ORDERED that Peter Macaluso is allowed the fees in
the amount of $1,240 as a professional of the Estate.

               
****
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8. 15-23052-C-13 TIMOTHY BURKETT MOTION TO CONFIRM PLAN
     ELG-1 Julius Engel 7-6-15 [27]

****

Final Ruling: No appearance at the August 18, 2015 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 28, 2015. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on July 6, 2015 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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9. 15-25058-C-13 RAY PALMA TRUSTEE'S OPPOSITION TO
     DPC-1 Pro Se DEBTOR'S MOTION TO VACATE
     DISMISSAL
     7-29-15 [19]
     DEBTOR DISMISSED: 07/13/2015

Tentative Ruling:  The Opposition to Debtor’s Motion to Vacate Dismissal has
been set for hearing on the notice required by Local Bankruptcy Rule 9014-
1(f)(2) and Federal Rule of Bankruptcy Procedure 4003(b). Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se) and Office of the United
States Trustee on July 29, 2015.  14 days’ notice is required. This requirement
was met. 

     The Opposition to Debtor’s Motion to Vacate Dismissal has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2) and
Federal Rule of Bankruptcy Procedure 4003(b). The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required
to file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The Motion to Vacate is denied without prejudice to filing
another case.

     Chapter 13 Trustee responds to Debtor’s request to vacate dismissal. On
July 24, 2015, Debtor filed a written request to vacate order dismissing his
chapter 13 case. Dckt. 13. Debtor’s letter indicated that he late-filed all
required documents on July 24, 2015. The documents were due on July 10, 2015. 

     Trustee opposes the Motion to Vacate as Debtor did not serve the Motion to
Vacate on any party, no proof of service, and did not explain to the court why
the documents were filed late and how that qualified Debtor for relief under
Federal Rule of Bankruptcy Procedure 9024. 
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DISCUSSION

     The Trustee’s opposition is well-taken. The instant chapter 13 case was
filed on June 24, 2015, and dismissed on July 13, 2015 for failure to timely
file documents with the court, Dckt. 11. 

     The court notes that Debtor filed a letter with the court, which the court
and Chapter 13 Trustee interpret as a Motion to Vacate. The motion was not set
for hearing or served on any party. 

     The court further notes that too many problems created by vacating the
dismissal of a case, including that debts incurred by the Debtor after the
filing of the case would not be discharged if the court were to grant Debtor’s
request, and that creditors have already been notified that the case was
dismissed and closed. Debtor may file a new case if he still desires bankruptcy
relief. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Vacate filed by the Ray Palma, Chapter 13
Debtor, having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Motion to Vacate is denied without
prejudice to filing a new case

 

******
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10. 14-30293-C-13 JEFFREY/DEBORAH SMITH MOTION TO APPROVE NOMINATION OF
     FF-2 Brian Turner DEBTOR'S REPRESENTATIVE
Also #11     7-20-15 [35]

Tentative Ruling:  The Motion to Substitute has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on July 20,
2015.  28 days’ notice is required. This requirement was met. 

     The Motion to Substitute has been set for hearing on the notice required
by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-responding parties and
other parties in interest are entered. 

The Motion to Substitute is granted.

        
     Joint Debtor, Deborah Rose Smith, seeks an order approving the motion to
substitute the Joint Debtor for the deceased Debtor, Jeffrey Eugene Smith. 
This motion is being filed pursuant to Federal Rule Of Bankruptcy Procedure
1004.1.  

     The Debtor filed for relief under Chapter 13 on October 16, 2014. On
December 16, 2014, the Debtor’s Chapter 13 Plan was confirmed. Dckt. 15.  On
March 28, 2015, Debtor Jeffrey Eugene Smith passed away.  The Joint Debtor
asserts that she is the lawful successor and representative of the Debtor.

     Pursuant to Federal Rule of Bankruptcy Procedure 1004.1, the Joint Debtor
requests authorization to be substituting in for the deceased debtor and to
perform the obligations and duties of the deceased party in addition to
performing her own obligations and duties. Joint Debtor is the spouse of the
deceased party and is the successor’s heir and lawful representative.  A Notice
or Suggestion of Death was filed with the court on July 20, 2015. Dckt. 30.
Joint Debtor states that she will continue to prosecute this case in a timely
and reasonable manner. 
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CHAPTER 13 TRUSTEE’S RESPONSE

     Chapter 13 Trustee, David Cusick, does not oppose Debtor’s motion.
However, Trustee provides that Debtor has not amended schedules B and C to
disclose to the court insurance proceeds recived from the three life insurance
policies listed on the original schedules B and C filed October 16, 2014, Dckt.
1. Debtor’s counsel has provided Trustee with insurance settlement statements
and advised amended schedules B and C should be filed to reflect the proceeds. 

     Based on surviving Debtor’s lack of income and the proceeds received from
the insurance policies, Trustee believes a modified plan or current schedules I
& J will be filed.

DISCUSSION

     Federal Rule of Bankruptcy Procedure 1016 provides that, in the event the
Debtor passes away, in the case pending under chapter 11, chapter 12, or
chapter 13 “the case may be dismissed; or if further administration is possible
and in the best interest of the parties, the case may proceed and be concluded
in the same manner, so far as possible, as though the death or incompetency had
not occurred.” Consideration of dismissal and its alternatives requires notice
and opportunity for a hearing. Hawkins v. Eads, 135 B.R. 380, 383 (Bankr. E.D.
Cal. 1991). As a result, a party must take action when a debtor in chapter 13
dies. Id.

     Federal Rule of Bankruptcy Procedure 7025 provides “[i]f a party dies and
the claim is not extinguished, the court may order substitution of the proper
party. A motion for substitution may be made by any party or by the decedent’s
successor or representation. If the motion is not made within 90 days after
service of a statement noting the death, the action by or against the decedent
must be dismissed.” Hawkins v. Eads, 135 B.R. at 384.

     The application of Rule 25 and Rule 7025 is discussed in COLLIER ON
BANKRUPTCY, 16TH EDITION, §7025.02, which states [emphasis added], 

Subdivision (a) of Rule 25 of the Federal Rules
of Civil Procedure deals with the situation of
death of one of the parties. If a party dies and
the claim is not extinguished, then the court may
order substitution. A motion for substitution may
be made by a party to the action or by the
successors or representatives of the deceased
party. There is no time limitation for making the
motion for substitution originally. Such time
limitation is keyed into the period following the
time when the fact of death is suggested on the
record. In other words, procedurally, a statement
of the fact of death is to be served on the
parties in accordance with Bankruptcy Rule 7004
and upon nonparties as provided in Bankruptcy
Rule 7005 and suggested on the record. The
suggestion of death may be filed only by a party
or the representative of such a party.  The
suggestion of death should substantially conform
to Form 30, contained in the Appendix of Forms to
the Federal Rules of Civil Procedure.
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The motion for substitution must be made not
later than 90 days following the service of the
suggestion of death. Until the suggestion is
served and filed, the 90 day period does not
begin to run. In the absence of making the motion
for substitution within that 90 day period,
paragraph (1) of subdivision (a) requires the
action to be dismissed as to the deceased party. 
However, the 90 day period is subject to
enlargement by the court pursuant to the
provisions of Bankruptcy Rule 9006(b). 
Bankruptcy Rule 9006(b) does not incorporate by
reference Civil Rule 6(b) but rather speaks in
terms of the bankruptcy rules and the bankruptcy
case context.  Since Rule 7025 is not one of the
rules which is excepted from the provisions of
Rule 9006(b), the court has discretion to enlarge
the time which is set forth in Rule 25(a)(1) and
which is incorporated in adversary proceedings by
Bankruptcy Rule 7025. Under the terms of Rule
9006(b), a motion made after the 90 day period
must be denied unless the movant can show that
the failure to move within that time was the
result of excusable neglect. 5 The suggestion of
the fact of death, while it begins the 90 day
period running, is not a prerequisite to the
filing of a motion for substitution. The motion
for substitution can be made by a party or by a
successor at any time before the statement of
fact of death is suggested on the record.
However, the court may not act upon the motion
until a suggestion of death is actually served
and filed.
 
The motion for substitution together with notice
of the hearing is to be served on the parties in
accordance with Bankruptcy Rule 7005 and upon
persons not parties in accordance with Bankruptcy
Rule 7004...
 

See also, Hawkins v. Eads, supra.  While the death of a debtor in a Chapter 13
case does not automatically abate due to the death of a debtor, the court must
make a determination of whether “[f]urther administration is possible and in
the best interest of the parties, the case may proceed and be concluded in the
same manner, so far as possible, as though the death or incompetency had not
occurred.”  Fed. R. Bank. P. 1016.  The court cannot make this adjudication
until it has a substituted real party in interest for the deceased debtor.

     Here, Deborah Rose Smith has provided sufficient evidence to show that
administration of the Chapter 13 case is possible and in the best interest of
creditors after the passing of the debtor.  The Motion was filed within the 90
day period specified in Federal Rule of Bankruptcy Procedure 1016, following
the filing of the Suggestion of Death.  Dckt. 30.  Based on the evidence
provided, the court determines that further administration of this Chapter 13
case is in the best interests of all parties, and that Joint Debtor, Deborah
Rose Smith, as the surviving spouse of the deceased party and is the
successor’s heir and lawful representative may continue to administer the case
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on behalf of the deceased debtor, Jeffrey Eugene Smith.  The court grants the
Motion to Substitute Party. 
     
The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Substitute After Death filed by Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted and Deborah Rose
Smith is substituted as the successor-in-interest to Jeffrey
Eugene Smith and is allowed to continue the administration of
this Chapter 13 case pursuant to Federal Rule of Bankruptcy
Procedure 1016.          
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11. 14-30293-C-13 JEFFREY/DEBORAH SMITH MOTION FOR WAIVING DECEASED
     FF-3 Brian Turner DEBTOR'S SIGNATURE ON FURTHER
     BANKRUPTCY DOCUMENTS
     7-20-15 [32]

Tentative Ruling:  The Motion for Order Waiving Deceased Debtor’s Signature on
Further Bankruptcy Documents has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to
be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on July 20,
2015.  28 days’ notice is required. This requirement was met. 

     The Motion for Order Waiving Deceased Debtor’s Signature on Further
Bankruptcy Documents has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  The defaults of the non-responding parties and other
parties in interest are entered. 

The Motion for Order Waiving Deceased Debtor’s Signature is denied
as moot.

     
     Debtors, Deborah Rose Smith and Jeffrey Eugene Smith, seek an order
waiving the signature of deceased debtor Jeffrey Eugene Smith on further
bankruptcy paperwork, stating that Jeffrey Eugene Smith died on March 28, 2015,
and is thus incapable of signing any further bankruptcy documents. 

CHAPTER 13 TRUSTEE’S RESPONSE

     Chapter 13 Trustee, David Cusick, opposes the motion, stating that it does
not appear the motion is necessary assuming the Motion to Approve Nomination of
Debtor’s Representative is granted. Debtor has cited no legal authority in
support of the motion, and Trustee is uncertain under what authority the
surviving Debtor can proceed with the case of the decedent Debtor unless the
Motion to Approve Nomination is granted. 
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DISCUSSION

     The Court has granted Debtor’s Motion to Approve Nomination of Debtor’s
Representative, or Motion to Substitute. As such, Deborah Rose Smith, as the
surviving spouse of the deceased party and is the successor’s heir and lawful
representative may continue to administer the case on behalf of the deceased
debtor, Jeffrey Eugene Smith.  The court agrees that the instant motion is moot
in light of the court’s granting of Motion to Substitute. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Substitute After Death filed by Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion for Order Waiving Deceased
Debtor’s Signature on Further Bankruptcy Documents  is denied
as moot.
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