
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

August 2, 2016 at 2:00 P.M.

1. 16-20401-C-13 LETICIA WATSON MOTION TO CONFIRM PLAN
     SJS-1 Matthew DeCaminada 6-20-16 [27]

****

Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 20, 2016. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.
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     The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is granted,
Debtor’s Chapter 13 Plan filed on June 20,
2016 is confirmed, and counsel for the Debtor
shall prepare an appropriate order confirming
the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval
as to form, and if so approved, the Chapter 13
Trustee will submit the proposed order to the
court.

**** 
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2. 15-20002-C-13 BRIAN SANCHEZ MOTION TO MODIFY PLAN
     FF-3 Nekesha Batty 6-28-16 [50]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 28, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. Debtor has not filed supplemental Schedules in support of the
motion. 

     2. Debtor was $8,112.34 delinquent under the confirmed plan at the time
of filing the modified plan. Debtor’s delinquency has been ongoing
since June 2015.

     3. The declaration state the debtor will pay $2,704.18 before June 25,
2016.  The payment of this amount was not completed until July 12,
2016 with the receipt of $1,352.08.

Discussion
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     Supplemental Schedule J was filed on June 28, 2016, and in the Debtor's
declaration in support of confirmation he testifies that his income has not
changed and that he will decrease his monthly expenses by $50.00. In light
of this evidence, the court finds that the Modified Plan complies with 11
U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated
in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13
Plan filed by the Debtors having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that the Motion is
granted, Debtors’ Chapter 13 Plan filed on June 28,
2016 is confirmed, and counsel for the Debtors
shall prepare an appropriate order confirming the
Chapter 13 Plan, transmit the proposed order to the
Chapter 13 Trustee for approval as to form, and if
so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

**** 
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3. 15-24310-C-13 ANGELO/LISA OLIVA MOTION TO MODIFY PLAN
     GMG-1 Galen Gentry 6-17-16 [131]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 17, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. The plan proposes to alter the court’s prior order confirming
regarding attorney’s fees paid through the plan without a court
order.  Fees were approved in the amount of $4,000 with $2,5000 paid
pre-petition and the balance paid through the plan, which the
Trustee has disbursed.  The modified plan states that $0.00 was paid
pre-petition, and by filing and serving a motion will be paid
$600.00 through the plan.  Trustee is unable to locate in the docket
an application for such fees. 

     As the Trustee’s concerns highlight, the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the
Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 
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4. 15-20615-C-13 BETTY MORALES MOTION TO SELL
     CYB-1 Candace Brooks 7-12-16 [30]

****
Tentative Ruling:  The Motion to Sell Property was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently,
the Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties
in interest were not required to file a written response or opposition to
the motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor (pro se), Debtor’s Attorney,
Chapter 13 Trustee, creditors, and Office of the United States Trustee on
July 12, 2016. Twenty-one days’ notice is required.  (Fed. R. Bankr. P.
2002(a)(2), 21 day notice.) That requirement was met. 

     The Motion to Sell Property was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The Motion to Sell Property is granted.

 
     The Bankruptcy Code permits the Chapter 13 Debtor (“Movant”) to sell
property of the estate after a noticed hearing. 11 U.S.C. §§ 363 and 1303. 
Here Movant proposes to sell the “Property” described as follows:

a.  2003 Kia Sorento Sport Utility Vehicle
 

The proposed purchaser of the Property is Jennifer Branch and the terms of
the sale are $4,000 “as is”. 

     
     At the time of the hearing the court announced the proposed sale an
requested that all other persons interested in submitting overbids present
them in open court.  At the hearing the following overbids were presented in
open court: xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.
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     Based on the evidence before the court, the court determines that the
proposed sale is in the best interest of the Estate. 

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Sell Property filed by Betty Morales, the
Chapter 13 Debtor, having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,     

     IT IS ORDERED that the Betty Morales, the Chapter 13
Debtor, is authorized to sell pursuant to 11 U.S.C. § 363(b)
to Jennifer Branch or nominee (“Buyer”), the Property
commonly known as a 2003 Kia Sorento Sport Utility
Vehicle(“Property”), on the following terms:

1. The Property shall be sold to Buyer for $4,000, on
the terms and conditions set forth in the Purchase
Agreement, Exhibit A, Dckt. 33, and as further
provided in this Order.

2. The Chapter 13 Debtor  be, and hereby is, authorized
to execute any and all documents reasonably necessary
to effectuate the sale.

3. No proceeds of the sale, including any commissions,
fees, or other amounts, shall be paid directly or
indirectly to the Chapter 13 Debtor.  Within fourteen
(14) days of the sale, the Chapter 13 Debtor shall
provide the Chapter 13 Trustee with a copy of the
Escrow Closing Statement.  Any monies not disbursed
to creditors holding claims secured by the property
being sold or paying the fees and costs as allowed by
this order, shall be disbursed to the Chapter 13
Trustee directly from escrow. 

****  
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5. 11-46031-C-13 ROY/GINGER HASTINGS MOTION FOR COMPENSATION FOR
     PGM-6 Peter Macaluso PETER G. MACALUSO, DEBTORS'
     ATTORNEY
     7-5-16 [109]

****
Final  Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on July 5, 2016.  28 days’ notice is
required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Peter Macaluso, the Attorney for Debtors, (“Applicant”) for Roy and Ginger
Hastings, (“Clients”), makes an Additional Request for the Allowance of Fees
and Expenses in this case.  

     The period for which the fees are requested is for the period January,
2012 through May, 2016. Applicant requests fees in the amount of $1,910.00 and
costs in the amount of $0.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;
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      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.
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In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant
is allowed $3,500.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
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application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for actual, reasonable, necessary , and
unanticipated work performed in connection with motions to value collateral and
a personal injury settlement. Applicant provides a task billing analysis and
supporting evidence for the services provided at the hourly rate of
$200.00/hour.    

     Total Hours: 9.55 hours in attorney services.          
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                 $1,910.00 
     Costs $0.00

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Peter Macaluso (“Applicant”), Attorney for the Chapter 13
Debtors having been presented to the court, and upon review of
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the pleadings, evidence, arguments of counsel, and good cause
appearing, 

IT IS ORDERED that Peter Macaluso is allowed the fees in the 
     amount of $1,910.00 and costs in the amount of $0.00 as a 
     professional of the Estate.

               
****
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6. 16-21137-C-13 SUSAN GEDNEY MOTION TO CONFIRM PLAN
     TAG-3 Ted Greene 6-17-16 [43]
     DEBTOR DISMISSED: 06/27/2016

****
Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 17, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party,
an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue
its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is denied.

     The debtor was dismissed on June 27, 2016.  Therefore, the motion is
denied as moot. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated
in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtors having been presented to the
court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion is denied.
**** 
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7. 15-25649-C-13 POUNG FOUA YANG MOTION TO MODIFY PLAN
     MC-2 Muoi Chea 6-25-16 [29]

****
Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 
The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  
 
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 25, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 
The court’s decision is to continue the hearing to September 20, 2016 at
2:00 p.m.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

     1. The proof of service does not list the plan as a document served,
and the IRS was not served per the roster of government agencies.

     2. The motion fails to city any legal basis. 

     3. Debtor proposes to move creditor Springleaf Financial Services from
Class 2 A to Class 3.  The Trustee has made prior disbursements to
creditor, which is not authorized by the modified plan.

Debtor’s Reply
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      Debtor responds to the Trustee’s concerns as follows:

1. The plan was served on all parties but was erroneously omitted on the
list of documents served. Debtor has filed an amended proof of
service. Debtor seeks to continue the motion to September 20, 2016 so
that she may serve the IRS.

2. The order confirming language can be provided to authorize creditor to
keep payments previously disbursed.

     
Discussion

     The hearing is continued to September 20, 2016 at 2:00 p.m. to allow
for proper service.

     The modified Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a)
and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the
Plan is continued to September 20, 2016 at
2:00 p.m. to allow for proper service.

**** 
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8. 15-20355-C-13 DOUGLAS/MAUREEN RIELLEY CONTINUED MOTION TO MODIFY PLAN
     ELG-1 Julius Engel 6-13-16 [25]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 13, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

1. Section 6 Additional Provisions state that the additional provisions
are not appended to this plan. However the debtor has attached
additional provisions as page 7. 

2. Section 1.01 refers to “See Additional Provisions Section.” Section
6.01 states “Debtor to pay $555/month starting on or before June 25,
2016 and continuing until completion of the plan term.” June 2016 is
the 17th month of the plan. The debtors have not specified a plan
payment for the first 16 months of the plan. The debtors have paid a
total of $14,879.58 through May 2016. 

3. Section 6.02 states that “Trustee authorized to pay CCO Mortgage
$10,321.60 . . .” Trustee is uncertain if debtor is authorizing
payments made to creditor through May 2016 or if debtor is
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attempting to limit payments to the creditor to this amount.

4. Debtor failed to cite in the motion the correct legal basis of 11
U.S.C. § 1329 under which a modification of a confirmed plan must be
sought. The debtor did cit 11 U.S.C. § 1325.

Prior

     At the hearing on July 19, 2016, the court continued the hearing to
allow Debtors to document the additional provisions for plan confirmation
which resolves all of the Trustee's objections.

Discussion
     
     The Trustee has identified numerous deficiencies in the proposed plan,
including that certain sections present inconsistent information and/or
incomplete information.  Furthermore, Debtor has not cited to the correct
legal standard or provision for the relief sought. The modified Plan does
not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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9. 16-22756-C-13 BENECIA GULLEY MOTION TO VALUE COLLATERAL OF
     MMM-3 Mohammad Mokarram JP MORGAN CHASE BANK, N.A.
     7-5-16 [31]
****     

Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.          
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on July 5, 2016.  Twenty-eight days’
notice is required. That requirement was met. 

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of JP Morgan Chase Bank, N.A.,
“Creditor,” is granted.

     The Motion filed by Benecia Elaine Gulley (“Debtor”) to value the
secured claim of [name of creditor] (“Creditor”) is accompanied by Debtor’s
declaration.  Debtor is the owner of a 2010 BMW 535i (“Vehicle”).  The
Debtor seeks to value the Vehicle at a replacement value of $13,850 as of
the petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v.
Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

     The lien on the Vehicle’s title secures a purchase-money loan incurred
in January 1, 2013, which is more than 910 days prior to filing of the
petition, to secure a debt owed to Creditor with a balance of approximately
$20,041.  Therefore, the Creditor’s claim secured by a lien on the asset’s
title is under-collateralized.  The creditor’s secured claim is determined
to be in the amount of $13,850. See 11 U.S.C. § 506(a).  The valuation
motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and 11 U.S.C.
§ 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Valuation of Collateral filed by Benecia
Elaine Gulley (“Debtor”) having been presented to the court,
and upon review of the pleadings, evidence, arguments of
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counsel, and good cause appearing,

     IT IS ORDERED that the Motion pursuant to 11 U.S.C.
§ 506(a) is granted and the claim of JP Morgan Chase Bank,
N.A. (“Creditor”) secured by an asset described as 2010 BMW
535i (“Vehicle”) is determined to be a secured claim in the
amount of $13,850, and the balance of the claim is a general
unsecured claim to be paid through the confirmed bankruptcy
plan.  The value of the Vehicle is $13,850 and is encumbered
by liens securing claims which exceed the value of the
asset.

**** 
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10. 15-28757-C-13 MAIA MORTON MOTION TO MODIFY PLAN
     FF-1 Gary Fraley 6-24-16 [28]

****
Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 24, 2016.  35 days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party,
an actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue
its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
Debtors have filed evidence in support of confirmation. No opposition to
the Motion was filed by the Chapter 13 Trustee or creditors. The Modified
Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtors having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is granted, Debtors’
Chapter 13 Plan filed on June 24, 2016 is confirmed, and
counsel for the Debtors shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if
so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****    
 

August 2, 2016 at 2:00 p.m.  - Page  21

http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=15-28757
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=15-28757&rpt=SecDocket&docno=28


11. 15-22968-C-13 ROBERT WAGNER MOTION TO CONFIRM PLAN
     RDW-5 Bruce Rorty 6-9-16 [202]

****

Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 9, 2016. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. No
opposition to the Motion was filed by the Chapter 13 Trustee or creditors. 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on June 9, 2016 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 
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12. 15-26368-C-13 ERNEST/SHARON VICTORINE MOTION TO MODIFY PLAN
     RWF-3 Robert Fong 6-20-16 [64]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 20, 2016. Thirty-five days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan for the following reasons:

 1 .   Debtors have not submitted supplemental schedules I or J in support
of this motion. Debtors appear to have the ability to make higher
plan payments. 

     
 2 .   Debtors are delinquent $150 under the terms of the proposed plan.

$2000 has become due. Debtors have paid a total of $1,850 with the
last payment posted June 27, 2016. 

     
 3 .   Debtors have not cited to the correct legal basis of the Bankruptcy

Code, 11 U.S.C. § 1329 under which a modification of a confirmed
plan must be sought. Debtors also state that the reason they seek to
modify is to gradually turn over funds they were previously ordered
to turn over and to reduce the dividend to unsecured claims because
the claims came in higher. Debtors may not have any reason to reduce
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the dividend to unsecured claims other than that they want to pay
less money to creditors.

 
4. Debtors list creditor Ocwen (GMAC) as a Class 4 creditor to be paid

directly in the proposed plan. Debtors were granted permission for a
short sale on their residence. Debtors have not provided a closing
statement to the Trustee. Creditors US Bank, N.A. and Mirabella
Investment Group, LLC were to receive a $178,956 and $12,000 in the
short sale, respectively, per the order, Dckt. 45. Trustee is
uncertain of the treatment of these creditors as Trustee has no
evidence from the sale as to how these creditor’s claims are
treated. 

     
     The court agrees that Debtors’ plan is deficient. In addition to being
delinquent in plan payments and not stating the correct legal basis for the
relief requested, Debtors have not presented the court with sufficient
information to make a determination as to the proposed plan. Debtors have
not submitted supplemental schedules to support the plan. Moreover,
Debtors’s stated reason for modifying the plan is suspect–indeed it appears
that Debtor’s stated reason for modifying the plan is to pay unsecured
claims less because Debtors underestimated the amounts owed to unsecured
creditors. Finally, the court agrees that treatment as to the claims of US
Bank, N.A. and Mirabella Investment Group, LLC, following the short sale
(which has not been confirmed to have actually occurred as Trustee has not
received closing statements) is unclear. The modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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13. 16-22681-C-13 KRISTINE SCHARER MOTION TO CONFIRM PLAN
     HDR-2 Harry Roth 6-16-16 [41]
****

Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 16, 2016. Forty-two days’ notice is required. That requirement was
met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is granted.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation. Although
Trustee presented opposition to the plan, that opposition was resolved and
withdrawn, Dckt. 60. No creditor has presented opposition to this motion.
 
The Plan complies with 11 U.S.C. §§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is granted, Debtor’s
Chapter 13 Plan filed on June 16, 2016 is confirmed, and
counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order
to the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

**** 
14. 11-43994-C-13 RITA AGUILAR OBJECTION TO NOTICE OF MORTGAGE
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     PGM-1 Peter Macaluso PAYMENT CHANGE
     6-14-16 [23]

Tentative Ruling:  The Objection to Notice of Mortgage Payment Change has
been set for hearing on the notice required by Local Bankruptcy Rule
9014-1(f)(1).  The failure of the respondent and other parties in interest
to file written opposition at least 14 days prior to the hearing as required
by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent
of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th
Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, creditors,
parties requesting special notice, and Office of the United States Trustee
on June 14, 2016.  28 days’ notice is required. This requirement was met. 

     The Objection to Notice of Mortgage Payment Change has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  The defaults of the non-responding parties and other parties in
interest are entered. 

The Objection to Notice of Mortgage Payment Change is overruled.

     Rita Aguilar (“Debtor”) filed the instant Objection to Notice of
Mortgage Payment Change Filed on March 14, 2015.

     On July 17, 2015, Creditor PNC Bank, N.A., filed Proof of Claim #2.
This claim was the senior lien on real property commonly known as 11832
Pyxis Circle, Rancho Cordova, California. 

     Creditor filed a Notice of Mortgage Payment Change on March 14, 2015.
The Notice provides that the monthly installment payment has increased from
$1,318.96 to $2,855.79. The notice, however, only reports an interest rate
change from 3.25% to 3.625%, with no changes reported to the ending of the
interest on component. 
     
     The Debtor argues that there is no evident reason for the increase in
payment. The reason for the increase is not evident from the notice as a
0.375% increase in interest would only increase the payment to $1,471.15. 
     
     As such, the additional increase should be denied and the increase in
the interest rate of $151.19 should be allowed. 

     Moreover, Debtor asserts entitlement to attorney’s fees pursuant to
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statute, Civ. Code § 2941 and pursuant to contact between the parties, Civ.
Code § 1717, of $525.00. 

TRUSTEE’S RESPONSE

     David Cusick, the Chapter 13 Trustee, filed a response to the instant
Objection on July 18, 2016. Dckt. 28. 

     The Trustee notes that it appears the mortgage payment has been
interest only since May 1, 2011, and $1,318.96 was originally for an
interest only payment based on the notes in the amended proof of claim,
filed July 20, 2015, in which Creditor reduced the payment to $1,318.96.
However, Trustee is not aware of any loan modification entered into prior to
or after the case was filed. 

     Trustee surmises that the ongoing mortgage payments have been changed
to include a principal payment as well as the interest payment. The original
Adjustable Rate Note, Claim #2, provided for payment of $2,998.55 subject to
change. Creditor appears to be adjusting the mortgage payment prospectively
and does not to appear to be attempting to increase the payment
retroactively or increasing the escrow amount, and Trustee believes the
creditor is correctly changing the payment. However, two details remain
outstanding: whether there was a loan modification, and was the prior lower
payment simply in error?

CREDITOR’S RESPONSE

     Creditor and Respondent opposes Debtor’s objection. Creditor clarifies
that pursuant to the “Adjustable Rate Rider” attached to the Deed of Trust,
the Notes provides for a period of interest-only payments. The Rider then
provides that the initial interest rate is 6.250% per annum and that the
first principal and interest payment is due the first month after the 120th
payment. As the first payment under the Note was due May 1, 2006, principal
and interest payments start coming due effective May 1, 2016.
     
     Creditor acknowledges that Creditor did not include the Note and Deed
of Trust that includes the Adjustable Rate Rider to the amended proof of
claim, Claim #2-3, filed July 17, 2015. Creditor asserts this was
inadvertent, as the version of the Deed of Trust attached ends on page 13 of
15 and lacks a signature page. 

     Creditor asserts compliance with Fed. R. Bankr. P. 3002.1, fputing
Debtor on notice that her monthly mortgage payment was to increased from
$1,318.96 to $2,855.79 effective May 1, 2016, which further states that “as
of May 1, 2016, your interst only period is ending and your mortgage payment
will include principal and interest.” 

     Creditor clarifies that to Trustee that no loan modification was
entered into, and that the increase was indeed due to inclusion of the
principal amount which payment is effective May 1, 2016 pursuant to the deed
of trust. 

DEBTOR’S RESPONSE

     Debtor responds to Creditor’s opposition, Dckt. 34, asserting that a
credit should be held as an offset to the ongoing mortgage payment increase
since May 1, 2016, the last five months of the plan. 
     Creditor’s “accounting” originally alleged prepetition arrears of
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$23,728.34.  On May 14, 2016, Creditor filed the notice of mortgage payment
change. The amended proof of claim altered the amount of arrears to
$22,910.90. The “Mortgage Proof of Claim Attachment” included as Creditor’s
exhibit 3, which reflects “(5) installments from 12/1/10 to 4/1/11 @
$2,536.46 = $12,682.30.” and “(6) installments from 5/1/11 to 10/1/11 @
$1,318.96 = $7913.76" and “Total installment payments due as of the petition
date as $20,596.06.” 

     The Adjustable Rider Rate provides that the first principle and
interest due date is the first monthly payment after the 120th monthly
payment. According to the 02/18/16 notice of mortgage payment change, the
“Total Monthly Payment was $1,318.96, and the new monthly payment is
$2,855.79, effective 5/1/16.” Dckt. 26. 

     According to the above described figures, Debtor has a credit total of
$6,087.50 reflecting the (5) installments between 12/1/10 to 4/1/11 during
which she paid $2,536.46 per month. Debtor has 5 months remaining under the
plan, and Trustee is making the mortgage payment at a rate of $1,318.96
rather than $2,855.79, reflecting a shortage of $7,685.15 for the 5
remaining months. 

     The court should order the Trustee to account for the overpayment on
the proof of claim ($6,087.50) leaving the shortage in the arrears of
$1,596.65 remaining to be paid pursuant to the confirmed plan. 

     Debtor again asserts that counsel has incurred additional attorney’s
fees to remedy Creditor’s error, given that the interest increase payments
only account for an increase of $151.19, the payment could not have
increased by $1,385.64 and Debtor and incurred additional attorney’s fees
for no justifiable reason. 

CREDITOR’S RESPONSE

     Creditor asserts that Debtor now seeks new and unrelated relief via her
reply. It is undisputed that Debtor executed an adjustable rate promissory
note with an interest-only period of 120 months. In full compliance with the
Fed. R. Bankr. P. 3002.1 and the terms of the underlying documents, Creditor
filed the notice at issue where Debtor was informed that the monthly
payments were increasing as described extensively above. 

     In the reply, Debtor now drops the underlying arguments related to the
notice, and instead questions the pre-petition arrears outlined in
Creditor’s proof of claim, completely changing her arguments and relief
sought from the original objection. This new arugment is completely
nonsensical. The proof of claim discloses that 5 interest-only payments were
missed at the initial interest rate of 6.25% amounting to $2,536.46 each,
and 6 interest-only payments at 3.25%. However, Debtor’s argument appears to
assume that the Note was always at a fixed interest rate of 3.25% which is
plainly contradicted by the terms of the Note. 

DISCUSSION

     The court agrees that: (1) Debtor’s original argument and underlying
basis for the instant Objection have been resolved, and (2) Debtor’s
understanding of the pre-petition arrears is in error and does not warrant
the relief requested in the subsequent reply, Dckt. 34. 

     First, the original Objection by Debtor, Dckt. 23, objects to the
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Notice of Mortgage Payment Change on the basis that the Notice does not
“there is no evident reason for the increase in payment.”  A review of the
Notice itself reflects that Creditor provided two reasons for the increase
in payment from $1,318.96 per month to $2,855.79.  

     First, because “[u]nder the terms of your Adjustable-Rate Mortgage
(ARM), you had a 6 month period during which your interest rate stayed the
same. That period ends on April 1, 2016, so on that date your interest rate
changes, and on May 1, 2016 your mortgage payment changes. After that, your
interest rate may change every 6 month(s) for the rest of your loan term.”
Notice of Mortgage Payment Change, March 14, 2016.  The interest rate was
raised from 3.25% to 3.625%. Id. Debtor does not dispute the increase in
interest rate. 

     Second, the Notice provides in the next sentence, “Also, as of May 1,
2016, your interest only period is ending and your mortgage payment will
include principal as well as interest.” Id. The accounting provided for in
the Notice then outlines that whereas the previous monthly payment did not
include a principal payment ($0.00), the new rate and monthly payment
includes monthly principal payments ($1,384.64).  Id.  The Notice provides
the following information: 

Current Rate and
Monthly Payment

New Rate and Monthly
Payment

Interest Rate 3.25% 3.625%

Principal $0.00 $1,384.64

Interest $1,318.96 $1,471.15

Total Monthly Payment $1,318.96 $2,855.79 (due May 1,
2016)

     Trustee apparently was able to deduce from this information that
principal was being added onto the monthly mortgage payment, as stated in
Trustee’s brief, Dckt. 28. Creditor admits that only 13 of 15 pages of the
deed of trust, and the portion of the deed that reflects the Adjustable
Rider Rate was inadvertently not copied into the Proof of Claim. Creditor
later provides this information, Exhibit 1, Dckt. 32.  While initially
omitting this portion of the deed may have led to some confusion, it does
not change the terms of the deed of trust, to which Debtor does not dispute
agreeing and after clarification by Creditor, Debtor does not dispute that
this is an actual term.  A look at the Proof of Claim provides that this
information was readily available to Debtor, as the Adjustable Rate Rider
provided and filed on January 25, 2012 attached to Claim #2 reflects that
“The Notes provides for an initial interest rate of 6.250%. The First
Principal and Interest Due Date is the first monthly payment date after the
one hundred twentieth (120th) monthly payment is due.” 

     In Debtor’s responsive brief, Debtor no longer objects on the basis
that there is “no evident reason” for the increase, but instead asserts that
there must be a 5 month credit applied to the remaining five months of the
plan because there were (5) installments between 12/1/10 to 4/1/11 during
which she paid $2,536.46 per month, amounting to $6,087.50 in overpayments.
However, Creditor apparently does not realize that during that period, as
Creditor points out, the interest rate at the time was 6.25% and not 3.25%
as asserted, and as such the payments at that point were not overpayments.
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Indeed, the Adjustable Rate Note provided by Creditor, attached to Proof of
Claim #2 filed 01/25/12, reflects that the interest rate of 6.25% was
effective until April 2011. The arrearage amount asserted by Creditor is
consistent with these terms.      

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to Notice of Mortgage Payment Change
filed by Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,
          
     IT IS ORDERED that the Objection is overruled and the
amount of the post-petition monthly payment of principal and
interest for the obligation as reflected in Proof of Claim
No. 2 and Notice of Mortgage Payment Change filed by PNC
Bank, N.A. on March 14, 2016, shall continue to be $2,855.79
per month. 
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15. 14-20299-C-13 KENNETH/RAMONA BRADFORD MOTION FOR COMPENSATION FOR
     PGM-5 Peter Macaluso PETER G. MACALUSO, DEBTORS'
     ATTORNEY
     7-1-16 [131]
****

Final  Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                              
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on July 1, 2016.  28 days’ notice is
required. That requirement was met.

     The Motion for Allowance of Professional Fees has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties are entered.  Upon review of the record there are no
disputed material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                   
     Peter Macaluso, the Attorney for Debtors, (“Applicant”) for John and
Kenneth and Ramona Bradford, (“Clients”), makes an Additional Request for the
Allowance of Fees and Expenses in this case.  

     The period for which the fees are requested is for the period August 2015
through October 2015.  Applicant requests fees in the amount of $2,500.00 and
costs in the amount of $0.00.

STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the
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administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.
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In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

The Order Confirming the Chapter 13 Plan expressly provides that Applicant is
allowed $3,500.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
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application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for unanticipated work performed in
connection with a Motion to Dismiss filed by Chapter 13 Trustee, Motion to
Modify Plan, Motion to Approve Trial Loan Modification, and Motion to Approve
Permanent Loan Modification including various motions, responses, and
appearances.  Applicant provides a task billing analysis and supporting
evidence for the services provided at the hourly rate of $300.00/hour.    

     Total Hours: 10.40 hours in attorney services.           
     
     Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                 $2,500.00 
     Costs $0.00
     

     The Chapter 13 Trustee filed a motion of nonopposition. Dkt 137.

     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
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     The Motion for Allowance of Fees and Expenses filed by
Peter Macaluso (“Applicant”), Attorney for the Chapter 13
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Peter Macaluso is allowed the following fees 
     and expenses as a professional of the Estate:

Peter Macaluso, Professional Employed by Chapter 13 Debtor

Fees in the amount of $2,500.00
Expenses in the amount of  $0.00,

     The fees and costs are allowed pursuant to 11 U.S.C.
§ 331 as interim fees and costs, subject to final review and
allowance pursuant to 11 U.S.C. § 330.

     IT IS FURTHER ORDERED that the Trustee is authorized to
pay the fees allowed by this Order from the available funds of
the Plan Funds in a manner consistent with the order of
distribution in a Chapter 13 case under the confirmed Plan

               
****
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16. 11-34647-C-13 RONALD/SUSAN FINCH CONTINUED MOTION TO SELL
     CJY-1 Christian Younger 7-11-16 [31]

****

Final Ruling: No appearance at the August 2, 2016 hearing is required. 
------------------------------ 

The Motion to Sell Property was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 
If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of
the motion.  

    
     Below is the court'sruling, rendered on the assumption that there will
be no opposition to the motion.  If there is opposition presented, the court
will consider whether further hearing is proper pursuant to Local Bankruptcy
Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Not Provided.  The Proof of Service states that the Motion
and supporting pleadings were served on Chapter 13 Trustee, creditors,
parties requesting special notice, and Office of the United States Trustee
on July 11, 2016.  By the court’s calculation, 15 days’ notice was provided. 
21 days’ notice is required.  (Fed. R. Bankr. P. 2002(a)(2), 21 day notice.)

The Motion to Sell Property is denied as moot.

     The Bankruptcy Code permits the Debtor to sell property of the estate
after a noticed hearing. 11 U.S.C. §§ 363(b) and 1303.  

     Here, the Debtor proposes to sell the real property commonly known as
9041 Rocky Trail Court, Sacramento, California (hereinafter “Real
Property”). The sales price is $250,000.00 to Dustin Mulhern and Kylie
Knobbe.  The terms are set forth in the Purchase Agreement, filed as Exhibit
A in support of the Motion.  Dckt. 34.

NOTICE ISSUE

     However, Debtors have not provided proper notice on the parties as
required by Local Bankruptcy Rule 9014-1(f)(2) and Federal Rule of
Bankruptcy Procedure 2002(a)(2).  Federal Rule of Bankruptcy Procedure
2002(a)(2) requires 21 days notice and Local Bankruptcy Rule 9014-1(f)(2)
requires a 14-day notice.  Therefore, 21 days’ notice is required. Only 15
days notice was provided. 

CHAPTER 13 TRUSTEE
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     Chapter 13 Trustee responds, stating that while Trustee does not oppose
the motion, Debtor did not provide 21 days’ notice as required under the
local rules. However, Trustee states that Debtors meet the parameters for an
ex parte motion, Local Bankruptcy Rule 3015-1(i)(2). 

PRIOR HEARING

     At the hearing held on July 26, 2016, the court continued the hearing
to August 2, 2016 to allow Movant time to provide proper notice.

DISCUSSION

     The docket reflects that Movant has submitted a new motion to sell the
property, which the court granted. Dkt. 41.  Therefore, the court will deny
this motion as moot.
               
The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Sell Property filed by the Chapter 13
Debtors having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion to Sell is denied as
moot.
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17. 14-26961-C-13 GLENN/VELORES PURDY CONTINUED MOTION FOR
     CYB-4 Candace Broooks COMPENSATION BY THE LAW OFFICE
     OF BROOKS AND CARPENTER FOR
     CANDACE Y. BROOKS, DEBTORS'
     ATTORNEY
     7-12-16 [83]

***
Tentative Ruling:  The Motion for Allowance of Professional Fees has been set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion - No Opposition Filed.
                              
Correct Notice Not Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on July 27,
2016.  By the court’s calculation, 14 days’ notice was provided.  21 days’
notice is required. (Fed. R. Bankr. P. 2002(a)(6), 21 day notice requirement.)

     The Motion for Allowance of Professional Fees was properly set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 

The Motion for Allowance of Professional Fees is granted.

                                   
     Candace Y. Brooks, the Attorney for Debtor, (“Applicant”) for Glenn Thomas
Purrday and Velores Sain Purdy, (“Client”), makes a request for additional
fees.  Applicant requests fees in the amount of $3,025 for unanticipated work
done in connection with this case, including a motion for loan modification,
motion to modify plan, and Trustee’s motion to dismiss. 

CHAPTER 13 TRUSTEE

     Although the Chapter 13 Trustee is not opposed to the fees requested,
Federal Rules of Bankruptcy Procedure 2002(a)(6) requires 21 days of notice of
a motion for compensation, not 14 days. Trustee requests that the matter be
continued for at least one week.

PRIOR HEARING

     The court agreed that service has not been properly rendered to the
parties, and as such, the court continued the compensation motion for one week
to August 2, 2016 at 2:00 p.m.

DISCUSSION
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STATUTORY BASIS FOR PROFESSIONAL FEES

     Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;

      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

     
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
     
     Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
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professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?

Id. at 959.

In this District the Local Rules provide consumer counsel in Chapter 13 cases
with an election for the allowance of fees in connection with the services
required in obtaining confirmation of a plan and the services related thereto
through the debtor obtaining a discharge.  Local Bankruptcy Rule 2016-1
provides, in pertinent part,

“(a) Compensation. Compensation paid to attorneys for the
representation of chapter 13 debtors shall be determined
according to Subpart (c) of this Local Bankruptcy Rule, unless
a party-in-interest objects or the attorney opts out of
Subpart (c). The failure of an attorney to file an executed
copy of Form EDC 3-096, Rights and Responsibilities of Chapter
13 Debtors and Their Attorneys, shall signify that the
attorney has opted out of Subpart (c). When there is an
objection or when an attorney opts out, compensation shall be
determined in accordance with 11 U.S.C. §§ 329 and 330, Fed.
R. Bankr. P. 2002, 2016, and 2017, and any other applicable
authority.”
...
(c) Fixed Fees Approved in Connection with Plan Confirmation.
The Court will, as part of the chapter 13 plan confirmation
process, approve fees of attorneys representing chapter 13
debtors provided they comply with the requirements to this
Subpart.

(1) The maximum fee that may be charged is $4,000.00 in
nonbusiness cases, and $6,000.00 in business cases.

(2) The attorney for the chapter 13 debtor must file an
executed copy of Form EDC 3-096, Rights and Responsibilities
of Chapter 13 Debtors and Their Attorneys.

(3) If the fee under this Subpart is not sufficient to fully
and fairly compensate counsel for the legal services rendered
in the case, the attorney may apply for additional fees.  The
fee permitted under this Subpart, however, is not a retainer
that, once exhausted, automatically justifies a motion for
additional fees. Generally, this fee will fairly compensate
the debtor’s attorney for all preconfirmation services and
most postconfirmation services, such as reviewing the notice
of filed claims, objecting to untimely claims, and modifying
the plan to conform it to the claims filed. Only in instances
where substantial and unanticipated post-confirmation work is
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necessary should counsel request additional compensation. Form
EDC 3-095, Application and Declaration RE: Additional Fees and
Expenses in Chapter 13 Cases, may be used when seeking
additional fees. The necessity for a hearing on the
application shall be governed by Fed. R. Bankr. P.
2002(a)(6).”

     The Order Confirming the Chapter 13 Plan expressly provides that Applicant
is allowed $3,500.00 in attorneys fees, the maximum set fee amount under Local
Bankruptcy Rule 2016-1 at the time of confirmation.  Applicant prepared the
order confirming the Plan.   

     If Applicant believes that there has been substantial and unanticipated
legal services which have been provided, then such additional fees may be
requested as provided in Local Bankruptcy Rule 2016-1(c)(3).  He may file a fee
application and the court will consider the fees to be awarded pursuant to 11
U.S.C. §§ 329, 330, and 331.  In the Ninth Circuit, the customary method for
determining the reasonableness of a professional’s fees is the “lodestar”
calculation. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th Cir. 1996),
amended, 108 F.3d 981 (9th Cir. 1997). “The ‘lodestar’ is calculated by
multiplying the number of hours the prevailing party reasonably expended on the
litigation by a reasonable hourly rate.” Morales, 96 F.3d at 363 (citation
omitted). “This calculation provides an objective basis on which to make an
initial estimate of the value of a lawyer’s services.” Hensley v. Eckerhart,
461 U.S. 424, 433 (1983). A compensation award based on the loadstar is a
presumptively reasonable fee. In re Manoa Fin. Co., 853 F.2d 687, 691 (9th Cir.
1988).

     In rare or exceptional instances, if the court determines that the
lodestar figure is unreasonably low or high, it may adjust the figure upward or
downward based on certain factors. Miller v. Los Angeles County Bd. of Educ.,
827 F.2d 617, 620 n.4 (9th Cir. 1987). Therefore, the court has considerable
discretion in determining the reasonableness of professional’s fees. Gates v.
Duekmejian, 987 F.2d 1392, 1398 (9th Cir. 1992). It is appropriate for the
court to have this discretion “in view of the [court’s] superior understanding
of the litigation and the desirability of avoiding frequent appellate review of
what essentially are factual matters.” Hensley, 461 U.S. at 437.
      

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

     Applicant seeks compensation for actual, necessary, and unanticipated work
performed in connection with a loan modification; modification of the chapter
13 plan; correspondence associated with a notice of default; and a motion to
dismiss for delinquent payments.  Applicant provides a task billing analysis
and supporting evidence for the services provided at the hourly rate of
$300.00/hour.    

     Total Hours: 10.5 hours in attorney services.

    Applicant is allowed, and the Chapter 13 Trustee is authorized to pay, the
following amounts as compensation to this professional in this case:

     Fees                 $3,025.00 
     Costs $0.00
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     A review of the application shows that the services provided by Applicant
related to the estate enforcing rights and obtaining benefits.   The court
finds the services were beneficial to the Client and bankruptcy estate and
reasonable.      

The court shall issue an order substantially in the following form  holding
that:                              

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Candace Y. Brooks (“Applicant”), Attorney for the Chapter 13
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing, 

IT IS ORDERED that Candace Y. Brooks is allowed the fees in the
amount of $3,025.00 and costs in the amount of $0.00 as a professional
of the Estate.

     
               

****
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