UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Chief Bankruptcy Judge
Sacramento, California

July 20, 2021 at 1:30 p.m.

21-20109-E-13 LARRY/DEBRA JACKSON MOTION FOR RELIEF FROM
ANF-1 Robert Huckaby AUTOMATIC STAY
KEYPOINT CREDIT UNION VS. 7-6-21 [65]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Below is the court’s tentative ruling, rendered on the assumption that there will be no
opposition to the motion. If there is opposition presented, the court will consider the opposition
and whether further hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
July 2, 2021. By the court’s calculation, 18 days’ notice was provided. 14 days’ notice is required.

The Motion for Relief from the Automatic Stay was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2). Debtor, creditors, the Chapter 13 Trustee, the U.S.
Trustee, and any other parties in interest were not required to file a written response or opposition to the
motion. If any of these potential respondents appear at the hearing and offer opposition to the motion,
the court will set a briefing schedule and a final hearing, unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up the merits of the motion. At the
hearing,

The Motion for Relief from the Automatic Stay is granted.

Keypoint Credit Union (“Movant”) seeks relief from the automatic stay with respect to an
asset identified as a 2017 Ford Truck Escape, VIN ending in 8387 (“Vehicle”). The moving party has
provided the Declaration of Megan Pieracci to introduce evidence to authenticate the documents upon
which it bases the claim and the obligation owed by Larry John Jackson and Debra Ann Jackson
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(“Debtor™).

Movant argues Debtor has not made two (2) post-petition payments, with a total of $676.36
in post-petition payments past due. Declaration, Dckt. 68.

DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $15,692.59 (Declaration, Dckt. 68), while the value of the
Vehicle is determined to be $15,700.00, as stated in Schedules A/B and D filed by Debtor.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996). While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140). The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985). The court determines that cause exists for terminating the
automatic stay, including defaults in post-petition payments that have come due. 11 U.S.C. § 362(d)(1);
In re Ellis, 60 B.R. 432.

11 US.C. § 362(d)(2)

A debtor has no equity in property when the liens against the property exceed the property’s
value. Stewart v. Gurley, 745 F.2d 1194, 1195 (9th Cir. 1984). Once a movant under 11 U.S.C.
§ 362(d)(2) establishes that a debtor or estate has no equity in property, it is the burden of the debtor or
trustee to establish that the collateral at issue is necessary to an effective rehabilitation. 11 U.S.C.
§ 362(g)(2); United Sav. Ass’n of Texas v. Timbers of Inwood Forest Assocs. Ltd., 484 U.S. 365, 375-76
(1988); 3 COLLIER ON BANKRUPTCY 9 362.07[4][b] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.)
(stating that Chapter 13 debtors are rehabilitated, not reorganized). Based upon the evidence submitted
to the court, and no opposition or showing having been made by Debtor or David Cusick (“the Chapter
13 Trustee”), the court determines that there is no equity in the Vehicle for either Debtor or the Estate,
and the property is not necessary for any effective rehabilitation in this Chapter 13 case.

The court shall issue an order terminating and vacating the automatic stay to allow Movant,
and its agents, representatives and successors, and all other creditors having lien rights against the
Vehicle, to repossess, dispose of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to obtain possession of the asset.
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Request for Waiver of Fourteen-Day Stay of Enforcement

Federal Rule of Bankruptcy Procedure 4001(a)(3) stays an order granting a motion for relief
from the automatic stay for fourteen days after the order is entered, unless the court orders otherwise.
Movant requests, for no particular reason, that the court grant relief from the Rule as adopted by the
United States Supreme Court. With no grounds for such relief specified, the court will not grant
additional relief merely stated in the prayer.

Movant has not pleaded adequate facts and presented sufficient evidence to support the court
waiving the fourteen-day stay of enforcement required under Federal Rule of Bankruptcy Procedure
4001(a)(3), and this part of the requested relief is not granted.

No other or additional relief is granted by the court.
The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Keypoint Credit
Union (“Movant”) having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11 U.S.C. § 362(a)
are vacated to allow Movant, its agents, representatives, and successors, and all
other creditors having lien rights against the Vehicle, under its security agreement,
loan documents granting it a lien in the asset identified as a 2017 Ford Truck
Escape, VIN ending in 8387 (“Vehicle”), and applicable nonbankruptcy law to
obtain possession of, nonjudicially sell, and apply proceeds from the sale of the
Vehicle to the obligation secured thereby.

IT IS FURTHER ORDERED that the fourteen-day stay of
enforcement provided in Federal Rule of Bankruptcy Procedure 4001(a)(3) is not
waived for cause.

No other or additional relief is granted.
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19-24051-E-13 ERIC/ROSALIA FUEGA CONTINUED MOTION FOR RELIEF
KMM-1 Jeffrey Ogilvie FROM AUTOMATIC STAY
THE MONEY SOURCE INC. VS. 3-30-21 [61]

Tentative Ruling: Oral argument may be presented by the parties at the scheduled hearing, where the
parties shall address the issues identified in this tentative ruling and such other issues as are necessary
and appropriate to the court’s resolution of the matter.

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, and Office of the United States Trustee on
March 30, 2021. By the court’s calculation, 42 days’ notice was provided. 28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion). The defaults of the non-responding
parties and other parties in interest are entered.

The Motion for Relief from the Automatic Stay is xxxxx.

The Money Source Inc. (“Movant”) seeks relief from the automatic stay with respect to Eric
Ali’1 Fuega and Rosalia Theresa Inez Fuega’s (“Debtor”) real property commonly known as 2938
Nicolet Lane, Redding, California (“Property”’). Movant has provided the Declaration of Ashley Reza to
introduce evidence to authenticate the documents upon which it bases the claim and the obligation
secured by the Property.

Movant argues Debtor has not made three (3) post-petition payments, with a total of
$6,775.74 in post-petition payments past due. Declaration, Dckt. 63.

CHAPTER 13 TRUSTEE’S RESPONSE

David P. Cusick (“the Chapter 13 Trustee”) filed a Response on April 26, 2021. Dckt. 67.
Trustee asserts that Debtor is delinquent one plan payment in the amount of $3,582.30 and that Movant
is included under the confirmed plan as a Class 4 claim. Trustee has not disbursed any payments to
Movant.
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DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $332,581.84 (Declaration, Dckt. 63), while the value of the
Property is determined to be $357,000, as stated in Schedules A/B and D filed by Debtor.

As noted by the Trustee in his response, Movant’s Secured Claim is provided for the
confirmed Chapter 13 Plan as a Class 4 Claim. Class 4 Claim treatment requires that the payments on
the claim be made directly by Debtor, and that the automatic stay is terminated for that creditor:

3.11. Bankruptcy stays.

(a) Upon confirmation of the plan, the automatic stay of 11 U.S.C. § 362(a) and
the co-debtor stay of 11 U.S.C. § 1301 (a) are . . . ; (2) modified to allow the
holder of a Class 4 secured claim to exercise its rights against its collateral and
any nondebtor in the event of a default under applicable law or contract; . . . .

Confirmed First Amended Plan, 9§ 3.11; Dckt. 31 (emphasis added).

Though Movant has had the stay modified by confirmation of the Plan, the court appreciates
that an order confirming such relief having been granted may need to have that documented when the
collateral is real property. Additionally, Movant may desire obtaining such relief to allow for a possible
conversion of the case and the Chapter 13 Plan no longer being in effect.

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief from the automatic stay is
a matter within the discretion of a bankruptcy court and is decided on a case-by-case basis. See J E
Livestock, Inc. v. Wells Fargo Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir.
2007) (quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining that granting relief
is determined on a case-by-case basis because “cause” is not further defined in the Bankruptcy Code); In
re Silverling, 179 B.R. 909 (Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal. 1996). While granting
relief for cause includes a lack of adequate protection, there are other grounds. See In re J E Livestock,
Inc., 375 B.R. at 897 (quoting In re Busch, 294 B.R. at 140). The court maintains the right to grant relief
from stay for cause when a debtor has not been diligent in carrying out his or her duties in the
bankruptcy case, has not made required payments, or is using bankruptcy as a means to delay payment or
foreclosure. W. Equities, Inc. v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).

June 8, 2021 Hearing

The court continued the original hearing date at the request of the parties. As of the court’s
preparation of this pre-hearing disposition, no other documents have been filed with the court.

Counsel for Movant reported that they are still working on addressing the forbearance and the

modification issues, and requested a continuance.
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July 20, 2021 Hearing

No supplemental documents have been filed informing or updating the court regarding the
forbearance or modification.

At the hearing xxxxxxxx
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FINAL RULINGS

19-21660-E-13 DAVID EMBERLIN CONTINUED MOTION FOR RELIEF
APN-1 Gary Fraley FROM AUTOMATIC STAY
NEWREZ LLC VS. 3-12-21 [58]

CASE DISMISSED: 5/26/2021

Final Ruling: No appearance at the July 20, 2021 hearing is required.

Local Rule 9014-1(f)(1) Motion—No Hearing Required

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, Office of the United States Trustee on March
12,2021. By the court’s calculation, 39 days’ notice was provided. 28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion). The defaults of the non-responding
parties and other parties in interest are entered.

The case having been dismissed, the court has determined that oral argument will not be of
assistance in issuing the ruling on this Motion.

The Motion for Relief from the Automatic Stay is denied without prejudice as
moot, the automatic stay having been terminated by dismissal of this bankruptcy
case.

NewRez LLC d/b/a Shellpoint Mortgage Servicing (“Movant”) seeks relief from the
automatic stay with respect to David Emberlin’s(“Debtor”) real property commonly known as 669
Madere St, Rio Vista, California (“Property”’). Movant has provided the Declaration of Sandra McCoy
introduce evidence to authenticate the documents upon which it bases the claim and the obligation
secured by the Property.

Movant argues Debtor has not made four (4) post-petition payments, with a total of $7,957.08
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in post-petition payments past due. Declaration, Dckt. 60.
CHAPTER 13 TRUSTEE’S NON-OPPOSITION

David Cusick (“the Chapter 13 Trustee”) filed a Non-Opposition on March 29, 2021
asserting that the Debtor is delinquent under the confirmed plan with the last payment having posted on
October 6, 2020. Dckt. 66.
DISCUSSION

From the evidence provided to the court, and only for purposes of this Motion for Relief, the
debt secured by this asset is determined to be $301,002.23 (Declaration, Dckt. 60), while the value of the
Property is determined to be $347,038.00, as stated in Schedules A/B and D filed by Debtor.
April 20, 2021 Hearing

At the April 20, 2021 hearing, the Parties requested a one month continuance as they address
questions concerning whether a loan modification application is in process.

May 11, 2021 Hearing

As of the court’s review of the docket in preparation for this pre-hearing disposition, no other
pleadings or documents have been filed for this matter.

The Chapter 13 Trustee has filed a Motion to Dismiss for delinquency, which has been set for
hearing on May 19, 2021 at 9:00 a.m.

At the hearing counsel for Movant reported that the parties are working on a forbearance
agreement and requested a further continuance.

Dismissal of the Case

The instant case was dismissed on May 26, 2021, for failure to make plan payments. Dckt.
80.

The applicable Bankruptcy Code provision for the matter before the court is 11 U.S.C.
§ 362(c)(1) and (2). That section provides:

In relevant part, 11 U.S.C. § 362(c) provides:

(c) Except as provided in subsections (d), (e), (f), and (h) of this section—
(1) the stay of an act against property of the estate under subsection (a)
of this section continues until such property is no longer property of

the estate;

(2) the stay of any other act under subsection (a) of this section continues
until the earliest of—
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(A) the time the case is closed;

(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concerning
an individual or a case under chapter 9, 11, 12, or 13 of this
title, the time a discharge is granted or denied;

11 U.S.C. § 362(c) (emphasis added).

When a case is dismissed, 11 U.S.C. § 349 discusses the effect of dismissal. In relevant part,
11 U.S.C. § 349 states:

(b) Unless the court, for cause, orders otherwise, a dismissal of a case other than
under section 742 of this title—

(1) reinstates—

(A) any proceeding or custodianship superseded under section
543 of this title;

(B) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under section
510(c)(2), 522(i)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;

(2) vacates any order, judgment, or transfer ordered, under section
522(i)(1), 542, 550, or 553 of this title; and

(3) revests the property of the estate in the entity in which such
property was vested immediately before the commencement of the case
under this title.
11 U.S.C. § 549(c) (emphasis added).
Therefore, as of May 26, 2021, the automatic stay as it applies to the Property, and as it
applies to Debtor, was terminated by operation of law. At that time, the Property ceased being property
of the bankruptcy estate and was abandoned, by operation of law, to Debtor.

The court shall issue an order confirming that the automatic stay was terminated and vacated
as to Debtor and the Property on May 26, 2021.

The court shall issue a minute order substantially in the following form holding that:
Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the

hearing.
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The Motion for Relief from the Automatic Stay filed by NewRez LLC
d/b/a Shellpoint Mortgage Servicing (“Movant”) having been presented to the
court, and upon review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice as moot,
this bankruptcy case having been dismissed on May 26, 2021 (prior to the hearing
on this Motion). The court, by this Order, confirms that the automatic stay
provisions of 11 U.S.C. § 362(a) were terminated as to David Charles Emberlin
(“Debtor”) pursuant to 11 U.S.C. § 362(c)(2)(B) and the real property commonly
known as 669 Madere St, Rio Vista, California, pursuant to 11 U.S.C. § 362(c)(1)
and § 349(b)(3) as of the May 26, 2021 dismissal of this bankruptcy case.
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19-27471-E-13 CAROLINE/KINGSLEY MOTION FOR RELIEF FROM

AP-1 OBASEKI  Peter Macaluso AUTOMATIC STAY
SELECT PORTFOLIO SERVICING, 6-18-21 [80]

INC. VS.

DEBTOR/JOINT DEBTOR

DISMISSED: 6/21/2021

Final Ruling: No appearance at the July 20, 2021 hearing is required.

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided. The Proof of Service states that the Motion and supporting pleadings were
served on Debtor, Debtor’s Attorney, Chapter 13 Trustee, creditor with secured claim, and Office of the
United States Trustee on June 18, 2021. By the court’s calculation, 32 days’ notice was provided.

28 days’ notice is required.

The Motion for Relief from the Automatic Stay has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). Failure of the respondent and other parties in interest
to file written opposition at least fourteen days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(B) is considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a local rule construing a
party’s failure to file opposition as consent to grant a motion). Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). Therefore,
the defaults of the non-responding parties and other parties in interest are entered. Upon review of the
record, there are no disputed material factual issues, and the matter will be resolved without oral
argument. The court will issue its ruling from the parties’ pleadings.

The Motion for Relief from the Automatic Stay is denied without prejudice as
moot, the automatic stay having been terminated by dismissal of this bankruptcy
case.

Select Portfolio Servicing, Inc., as servicing agent for Deutsche Bank National Trust
Company, as Trustee, in trust for registered Holders of Long Beach Mortgage Loan Trust 2006-4,
Asset-Backed Certificates, Series 2006-4 (“Movant”) seeks relief from the automatic stay with respect to
Caroline Amen Obaseki and Kingsley Uyi Obaseki’s (“Debtor”) real property commonly known as
10149 Clairina Way, Elk Grove, California (“Property”’). Movant has provided the Declaration of
Jezsica Martinez to introduce evidence to authenticate the documents upon which it bases the claim and
the obligation secured by the Property.

The instant case was dismissed on June 21, 2021, for failure to make plan payments. Dckt.
87.
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The applicable Bankruptcy Code provision for the matter before the court is 11 U.S.C.
§ 362(c)(1) and (2). That section provides:

In relevant part, 11 U.S.C. § 362(c) provides:

(c) Except as provided in subsections (d), (e), (f), and (h) of this section—
(1) the stay of an act against property of the estate under subsection (a)
of this section continues until such property is no longer property of

the estate;

(2) the stay of any other act under subsection (a) of this section continues
until the earliest of—

(A) the time the case is closed;

(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concerning
an individual or a case under chapter 9, 11, 12, or 13 of this
title, the time a discharge is granted or denied;

11 U.S.C. § 362(c) (emphasis added).

When a case is dismissed, 11 U.S.C. § 349 discusses the effect of dismissal. In relevant part,
11 U.S.C. § 349 states:

(b) Unless the court, for cause, orders otherwise, a dismissal of a case other than
under section 742 of this title—

(1) reinstates—

(A) any proceeding or custodianship superseded under section
543 of this title;

(B) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under section
510(c)(2), 522(i)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;

(2) vacates any order, judgment, or transfer ordered, under section
522(i)(1), 542, 550, or 553 of this title; and

(3) revests the property of the estate in the entity in which such
property was vested immediately before the commencement of the case
under this title.
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11 U.S.C. § 549(c) (emphasis added).

Therefore, as of June 21, 2021, the automatic stay as it applies to the Property, and as it
applies to Debtor, was terminated by operation of law. At that time, the Property ceased being property
of the bankruptcy estate and was abandoned, by operation of law, to Debtor.

The court shall issue an order confirming that the automatic stay was terminated and vacated
as to Debtor and the Property on June 21, 2021.

The court shall issue an order substantially in the following form holding that:

Findings of Fact and Conclusions of Law are stated in the Civil Minutes for the
hearing.

The Motion for Relief from the Automatic Stay filed by Select Portfolio
Servicing, Inc., as servicing agent for Deutsche Bank National Trust Company, as
Trustee, in trust for registered Holders of Long Beach Mortgage Loan Trust
2006-4, Asset-Backed Certificates, Series 2006-4 (“Movant”) having been
presented to the court, and upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

IT IS ORDERED that the Motion is denied without prejudice as moot,
this bankruptcy case having been dismissed on June 21, 2021 (prior to the hearing
on this Motion). The court, by this Order, confirms that the automatic stay
provisions of 11 U.S.C. § 362(a) were terminated as to Caroline Amen Obaseki
and Kingsley Uyi Obaseki (“Debtor”) pursuant to 11 U.S.C. § 362(c)(2)(B) and
the real property commonly known as 10149 Clairina Way, Elk Grove, California,
pursuant to 11 U.S.C. § 362(c)(1) and § 349(b)(3) as of the June 21, 2021
dismissal of this bankruptcy case.
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