
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

July 11, 2017 at 2:00 p.m.

1. 17-21208-C-13 LOUIS BROWN CONTINUED OBJECTION TO
DPC-1 Mary Ellen Terranella CONFIRMATION OF PLAN BY DAVID

P. CUSICK
4-11-17 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 11,
2017. Fourteen days’ notice is required.

          The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to sustain the Objection. 
                    
Trustee’s Amended Objection

          After the court continued the matter from the June 6, 2017 hearing,
the Trustee filed a status report (dkt. 59) stating that the following plan
defects remain:
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1.  The proposed plan will exceed 60 months if Debtor is unable to refinance
her home mortgage.

2. The may fail the liquidation analysis if language is not added to the order
confirming that any non-exempt proceeds of any money judgment award will be
remitted to the Trustee for disbursement to creditors.

Original Objection

          The Chapter 13 Trustee originally opposed confirmation of the Plan on
the basis that:

A.  The plan will not complete until 176 months after confirmation.  Debtor’s
plan provides that mortgage arrears will be paid after the first year of the
plan unless a loan modification is obtained.  Debtor’s plan does not propose a
payment increase to cover the arrearage. 

B.  The plan relies upon two motions to avoid lien. 

C.  Debtor’s name is misspelled on the petition and schedules.  Apparently
debtor’s first name is spelled Lewis not Louis.  Debtor had a prior case where
the debtor’s name is spelled Lewis Brown.

D.  Trustee requested that the debtor provide a copy of the Louis (sp) and
Dorothy Brown Trust, yet debtor has failed to comply with the trustee’s
request.

E.  Plan may fail liquidation analysis where debtor’s non-exempt equity totals
$0, debtor is proposed 0% dividend to unsecured creditors, but debtor reports
interest in a pending lawsuit for foreclosure, fraud, elder abuse with an
estimated value of $100,000.00.  The plan may fail liquidation if the lawsuit
is settled while the plan is pending.  Trustee requests that a provision be
provided that any non-exempt portion of the lawsuit realized within the life of
the plan will be paid to the Trustee as an additional payment.

Debtor’s Opposition

          Debtor alleges that the Trustee’s objections have been fixed.  The
motions to avoid lien have been granted by the court.  The spelling of the
debtor’s name has been amended and fixed where applicable.  Debtor provided the
trustee with a copy of the Trust.  The debtor has agreed to hand over any non-
exempt funds obtained as a result of the pending litigation. 

          The debtor alleges that an Order Confirming Plan correctly provides
for payments to secured creditors such that the plan will complete in 60
months.  The Order Confirming Plan states that if the debtor does not receive a
refinance within 1 year, the debtor will increase plan payments to provide for
the curing of arrears.  The debtor does not introduce a declaration indicating
how the debtor will be able to make such payments.  Nor does the debtor
indicate why, if the debtor has such additional disposable income, that income
is not being used to provide for unsecured creditors where the $58,229.00 in
unsecured claims is receiving a dividend of 0%.

Discussion

          The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

July 11, 2017 at 2:00 p.m. - Page 2



The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

          IT IS ORDERED that Objection to confirmation of the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****
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2. 16-25109-C-13 EUGENE ARNOLD MOTION TO MODIFY PLAN
          TLA-3 Thomas Amberg 5-17-17 [56]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 19, 2017.  By the court’s calculation, 53 days’ notice
was provided.  35 days’ notice is required. 
         
          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on June 27, 2017. Dckt.
78.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is
granted, and Debtor’s Modified Chapter 13 Plan
filed on May 17, 2017, is confirmed.  Debtor’s
Counsel shall prepare an appropriate order
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confirming the Chapter 13 Plan, transmit the
proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order
to the court.

                    

****          
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3. 17-23011-C-13 MATTHEW/ARIANA VICKERS OBJECTION TO CONFIRMATION OF
          DPC-1 W. Steven Shumway PLAN BY DAVID P. CUSICK

Thru #4          6-8-17 [25]

****
Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

          Below is the court’s tentative ruling, rendered on the assumption
that there will be no opposition to the Objection.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------
Local Rule 9014-1(f)(2) Objection—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Objection and
supporting pleadings were served on Debtor and Debtor’s Attorney] on June 8,
2017.  By the court’s calculation, 33 days’ notice was provided.  14 days’
notice is required.

          The Objection to Confirmation of Plan was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  Debtor, Creditors, the
Trustee, the U.S. Trustee, and any other parties in interest were not required
to file a written response or opposition to the motion.  If any of these
potential respondents appear at the hearing and offers opposition to the
Objection, the court will set a briefing schedule and a final hearing unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the Objection.  At the
hearing ---------------------------------.

The Objection to Confirmation of Plan is sustained.

          David Cusick, the Chapter 13, opposes confirmation of the Plan on the
basis that:

A. Failure to provide documents

B. Failure to file tax returns

C. Plan exceeds 60 months

D. May not be best effort

          The Trustee’s objections are well-taken. 

Debtor has failed to timely provide the Trustee with business documents
including:

A. Questionnaire,
B. Monthly profit & loss statements for November, 2016 to

April, 2017,
C. Tri Counties Bank #2212 - cancelled checks November, 2016
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to April, 2017,
D. 204 tax returns and 2016 tax returns (when filed),
E. Proof of business license,
F. Proof of liability, workers compensation and vehicle

insurance,
G. Seller’s permit
H. State Board of Equalization returns 2015 and 2016
I. Asset list
J. Inventory list

11 U.S.C. § 521(e)(2)(A); FED. R. BANKR. P. 4002(b)(3).  Those documents are
required seven days before the date set for the first meeting. 11 U.S.C.
§ 521(e)(2)(A)(I).  Without Debtor submitting all required documents, the court
and the Trustee are unable to determine if the Plan is feasible, viable, or
complies with 11 U.S.C. § 1325.

Debtor has not provided the Trustee with either a tax transcript or a federal
income tax return with attachments for the most recent pre-petition tax year
for which a return was required. See 11 U.S.C. § 521(e)(2)(A); 11 U.S.C.
§ 1325(a)(9); FED. R. BANKR. P. 4002(b)(3). 

The Plan violates 11 U.S.C. § 1322(d) because the Plan will complete in 240
months, more than the permitted sixty months.

The Trustee alleges that the Plan violates 11 U.S.C. § 1325(b) as Debtor has
inconsistencies in household size.  Further, Trustee asserts that Debtor may
have erroneously reported their income on the Statement of Current Monthly
Income.  Debtor claims a yearly income of $108,000.00 on their Statement of
Current Monthly Income, but Debtor’s bank statements dating November, 2016 to
April, 2017 show Debtor’s deposits average $68,833.95 per month.

          The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
Objection is sustained, and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan
filed by the Chapter 13 Trustee having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Objection to
Confirmation of the Plan is sustained, and the
proposed Chapter 13 Plan is not confirmed.

****
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4. 17-23011-C-13 MATTHEW/ARIANA VICKERS OBJECTION TO CONFIRMATION OF
          USA-1 W. Steven Shumway PLAN BY INTERNAL REVENUE
          SERVICE
          5-30-17 [15]
****

Final Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee on
May 30, 2017. Twenty-eight days notice is required. That requirement was met. 

 The Objection to Plan has been set for hearing on the notice required by Local
Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other parties
in interest to file written opposition at least 14 days prior to the hearing as
required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the
equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the non-responding parties are entered. 
Upon review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The court’s decision is to sustain the Objection. 

          The United States, on behalf of its agency the Internal Revenue
Service (IRS), opposes confirmation of the Plan on the basis that:

1.  The IRS holds a priority unsecured claim of $180,265.24 and a general
unsecured claim of $23,798.44. (See POC No. 4). Based on the debtors’ scheduled
income and expenses, they do not have the ability to provide for the IRS claim.

          The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan
filed by the United States having been presented
to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

          IT IS ORDERED that Objection to
confirmation the Plan is sustained and the
proposed Chapter 13 Plan is not confirmed.

****
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5. 14-20214-C-13 KELLY GUZMAN MOTION TO MODIFY PLAN
          EJS-2 Eric Schwab 5-30-17 [52]

****
Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and Office
of the United States Trustee on May 30, 2017.  By the court’s calculation,
42 days’ notice was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is denied.

          Kelly Guzman (“Debtor”) seeks confirmation of the Modified Plan
because of a reduction and interruption of income in the form of workers
compensation benefits expiring.  Debtor now receives Social Security disability
income. Dckt. 54.  The Modified Plan would decrease plan payments from $625
monthly to $254 monthly.  11 U.S.C. § 1329 permits a debtor to modify a plan
after confirmation.

TRUSTEE’S OPPOSITION

          David Cusick, the Chapter 13 Trustee, filed an Opposition on June 27,
2017. Dckt. 62.  Trustee argues that more detail may be needed in regard to
certain expenses.  Trustee notes that Debtor proposes an increase in pet care
costs by $100.00 monthly for flea treatments and skin care products, but Debtor
does not disclose the number or type of pets.  Trustee further notes that an
increase of $110.00 monthly is proposed to be paid toward an appliance loan,
but that Debtor is not specific as to the type of appliance. 

          The Modified Plan does not comply with 11 U.S.C. §§ 1322,  1325(a),
and 1329 and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Modified Plan is denied, and the proposed
Chapter 13 Plan is not confirmed.

****
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6. 17-22517-C-13 JOHN/PATRICIA BOYD MOTION TO VALUE COLLATERAL OF
          DBL-2 Bruce Dwiggins BANK OF THE WEST
          6-12-17 [22]
Thru #7

****          
Tentative Ruling:  The Motion to Value has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court's
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on June 12, 2017. Twenty-eight days'
notice is required. That requirement was met. 

          The Motion to Value has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties' pleadings.

The Motion to Value secured claim of Bank of the West, “Creditor,” is continued
to August 1, 2017 at 2:00 p.m.

          The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2013 Wildcat. The Debtor seeks to value the property at a
replacement value of $20,350.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

Creditor’s Valuation

          Despite filing a proof of claim valuing the vehicle at $20,350.00
in concurrence with the Debtors’ scheduled value, Creditor now asserts the
value is $23,200.00 based on N.A.D.A. appraisal guidelines.  Dkt. 36. 
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Discussion

      The lien on the vehicle’s title secures a purchase-money loan incurred
more than 910 days prior to the filing of the petition, with a balance of
approximately $22,674.44.  Given that the valuation of the vehicle is
disputed, the court’s decision is to continue the hearing to allow the
objecting party to obtain and file as evidence an appraisal of the vehicle.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and
Conclusions of Law are
stated in the Civil Minutes
for the hearing.

          The Motion for Valuation of
Collateral filed by Debtor(s) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is continued to
August 1, 2017 at 2:00 p.m.

  
*****
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7. 17-22517-C-13 JOHN/PATRICIA BOYD MOTION TO VALUE COLLATERAL OF
          DBL-3 Bruce Dwiggins BANK OF THE WEST
          6-12-17 [27]

****          
Tentative Ruling:  The Motion to Value has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court's
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on June 12, 2017. Twenty-eight days'
notice is required. That requirement was met. 

          The Motion to Value has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties' pleadings.

The Motion to Value secured claim of Bank of the West, “Creditor,” is continued
to August 1, 2017 at 2:00 p.m.

          The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of a 2013 Manitou boat and sports boat trailer. The Debtor
seeks to value the property at a replacement value of $18,000.00 as of the
petition filing date.  As the owner, the Debtor’s opinion of value is
evidence of the asset’s value. See Fed. R. Evid. 701; see also Enewally v.
Wash. Mut. Bank (In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

Creditor’s Valuation

          Despite filing a proof of claim valuing the asset at $18,000.00 in
concurrence with the Debtors’ scheduled value, Creditor now asserts the
value is $24,120.00 based on N.A.D.A. appraisal guidelines.  Dkt. 38. 

Discussion
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      The lien on the asset’s title secures a purchase-money loan incurred
more than 910 days prior to the filing of the petition, with a balance of
approximately $31,057.72.  Given that the valuation of the asset is
disputed, the court’s decision is to continue the hearing to allow the
objecting party to obtain and file as evidence an appraisal of the vehicle.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and
Conclusions of Law are
stated in the Civil Minutes
for the hearing.

          The Motion for Valuation of
Collateral filed by Debtor(s) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is continued to
August 1, 2017 at 2:00 p.m.

  
*****
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8. 16-25121-C-13 DANA MAGWOOD AND TRISHA MOTION TO MODIFY PLAN
          MRL-1 GUTIERREZ-MAGWOOD 6-2-17 [29]
                    Mikalah Liviakis

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 6, 2017.  Thirty-five days’ notice is required. That requirement was
met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

          The Chapter 13 Trustee objects to confirmation of Debtors’
Modified Plan for the following reasons:

          1. The proposed plan does not include additional language from
the current order confirming (dkt. 21) pledging additional
monies received. 

          2. The proposed plan includes a proposed car loan, which has not
been approved by the court.  

          3. The declaration may indicate that Debtors calculated the
value of their property and amount of exemptions in an
illegal manner. 
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     As the Trustee’s concerns highlight,the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

**** 
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9. 17-21823-C-13 EFRAIN/MELANIE MERCADO MOTION FOR COMPENSATION FOR
          GW-1 Gerald White GERALD L. WHITE, DEBTORS'
          ATTORNEY
          6-12-17 [18]

****
Final  Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
                                                            
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, Committee of Creditors Holding General Unsecured Claims/ or creditors
holding the 20 largest unsecured claims, parties requesting special notice, and
Office of the United States Trustee on June 12, 2017. 28 days’ notice is
required. That requirement was met.

          The Motion for Allowance of Professional Fees has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the non-responding parties are entered. 
Upon review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its ruling
from the parties’ pleadings.

The Motion for Allowance of Professional Fees is granted.

                                                                      
          Gerald White, the Attorney for Debtors, (“Applicant”) for Efrain and
Melanie Mercado, (“Clients”), makes an Interim Request for the Allowance of
Fees and Expenses in this case.  

          The period for which the fees are requested is for the period
February, 2017 through May, 2017.  Applicant requests fees in the amount of
$5,385 and costs in the amount of $310.

STATUTORY BASIS FOR PROFESSIONAL FEES

          Pursuant to 11 U.S.C. § 330(a)(3),

In determining the amount of reasonable compensation to be
awarded to an examiner, trustee under chapter 11, or
professional person, the court shall consider the nature, the
extent, and the value of such services, taking into account
all relevant factors, including–

      (A) the time spent on such services;

      (B) the rates charged for such services;
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      (C) whether the services were necessary to the
administration of, or beneficial at the time at which the
service was rendered toward the completion of, a case under
this title;

      (D) whether the services were performed within a
reasonable amount of time commensurate with the complexity,
importance, and nature of the problem, issue, or task
addressed;

      (E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated skill
and experience in the bankruptcy field; and

      (F) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled
practitioners in cases other than cases under this title.

          
Further, the court shall not allow compensation for,

(I) unnecessary duplication of services; or
(ii) services that were not--

(I) reasonably likely to benefit the debtor's
estate; 
(II) necessary to the administration of the case.

11 U.S.C. § 330(a)(4)(A).  The court may award interim fees for professionals
pursuant to 11 U.S.C. § 331, which award is subject to final review and
allowance pursuant to 11 U.S.C. § 330. 

Benefit to the Estate
          
          Even if the court finds that the services billed by an attorney are
"actual," meaning that the fee application reflects time entries properly
charged for services, the attorney must still demonstrate that the work
performed was necessary and reasonable. Unsecured Creditors' Committee v. Puget
Sound Plywood, Inc. (In re Puget Sound Plywood), 924 F.2d 955, 958 (9th Cir.
1991). An attorney must exercise good billing judgment with regard to the
services provided as the court's authorization to employ an attorney to work in
a bankruptcy case does not give that attorney "free reign [sic] to run up a
[professional fees and expenses] without considering the maximum probable [as
opposed to possible] recovery." Id. at 958.  According the Court of Appeals for
the Ninth Circuit, prior to working on a legal matter, the attorney, or other
professional as appropriate, is obligated to consider:

(a) Is the burden of the probable cost of legal services
disproportionately large in relation to the size of the estate
and maximum probable recovery?

(b) To what extent will the estate suffer if the services are
not rendered?

(c) To what extent may the estate benefit if the services are
rendered and what is the likelihood of the disputed issues
being resolved successfully?
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Id. at 959.           

          A review of the application shows that the services provided by
Applicant related to the estate enforcing rights and obtaining benefits.   The
court finds the services were beneficial to the Client and bankruptcy estate
and reasonable. 

FEES AND COSTS & EXPENSES REQUESTED

Fees and Costs

           Applicant charged an hourly fee of $300. Applicant provides a task
billing analysis and supporting evidence for the services provided, which are
described in the following main categories:  (1) preparation and filing of
case; (2) case management; (3) confirmation of plan; and (4) review of claims.
Applicant performed 22.95 hours of work.  
                              
          Applicant is allowed, and the Chapter 13 Trustee is authorized to
pay, the following amounts as compensation to this professional in this case:
                                        
          Fees                  $5,385
          Costs $310
          

          The Chapter 13 Trustee filed a statement of nonopposition. Dkt. 24.

The court shall issue an order substantially in the following form  holding
that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion for Allowance of Fees and Expenses filed by
Gerald White (“Applicant”), Attorney for the Chapter 13 Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,          

     IT IS ORDERED that Gerald White is allowed the fees in
the amount of $5,385 and costs in the amount of $310 as a
professional of the Estate.

                              
****
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10. 10-35624-B-13 ERIK/RENEE SUNDQUIST MOTION TO UNSEAL FEE AGREEMENTS
          Estela Pino OF NEW COUNSEL FOR PLAINTIFF
          6-13-17 [86]
          DEBTOR AND JOINT DEBTOR
          DISMISSED: 09/14/2010
          CASE CLOSED: 12/23/2010

Thru #11

****
Tentative Ruling:  The Motion to Unseal Fee Agreements has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on June 13, 2017. Twenty-eight days’
notice is required. That requirement was met. 

          The Motion to Unseal Fee Agreements has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Unseal Fee Agreements is . . . .

          Attorney Dennise Henderson, former counsel for plaintiffs Erik and
Renee Sundquist, moves under 11 U.S.C. § 107(b) and Fed. R. Bankr. P. 9018
for an order unsealing the Sundquists’ contingency fee agreements with their
new attorneys. The court ordered the agreements sealed to protect
proprietary information on a “temporary” basis and indicated that there may
come a point the court becomes persuaded to unseal the documents.

          The Bankruptcy Code provides only two exceptions to the general
rule of open access to filed documents: At the request of a party in
interest, the bankruptcy court must, or on the bankruptcy court’s own
motion, the court may, issue a protective order, permitting the filing under
seal of (1) any document that reveals either an entity’s trade secret or
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confidential research, development, or commercial information, or (2) any
document containing scandalous or defamatory matter about a person. 11
U.S.C. §
107(b); Fed. R. Bankr. P. 9018.

Debtors’ Opposition  - The motion was not properly served on Debtors and
their new attorneys, Pachulski, Stang, Ziehl & Jones LLP. 

Reply - Movant served Debtor’s new attorneys: Estela Pino and James Stang.

Discussion

          The motion alleges that the court did not require the Sundquists’
new attorneys to make any showing that the attorney fee agreements contained
propriety information, nor did the court make any findings of fact or
conclusions of law on the subject.  

Assuming the court finds that Movant has standing to bring this motion, the
court will address the aforementioned contentions at the hearing. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Value Collateral filed
by Debtors, having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

          IT IS ORDERED that the Motion to
Unseal Fee Agreements is . . .

**** 
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11. 10-35624-C-13 ERIK/RENEE SUNDQUIST MOTION TO UNSEAL FEE AGREEMENTS
          14-2278 James Stang OF NEW COUNSEL FOR PLAINTIFFS
                    DEG-1
          SUNDQUIST ET AL V. BANK OF 6-13-17 [356]
          AMERICA, N.A. ET AL

Entered in error on adversary docket. Duplicate of Motion above, which was filed in
parent case.
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12. 15-22524-C-13 CHARLES MEIGS MOTION TO MODIFY PLAN
          DBL-2 Bruce Dwiggins 5-26-17 [42]
****

Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on May 26, 2017.  Thirty-five days’ notice is required. That requirement was
met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.  The Chapter 13 Trustee objects
to confirmation of Debtors’ Modified Plan for the following reasons:

1.  The proposed plan no longer provides the 4.75% interest payment to
unsecured claims.

2.  The proposed plan modifies payments to the IRS by $0.09.
                    
     As the Trustee’s concerns highlight, the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
          

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
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of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

****
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13. 16-25526-C-13 ANGELA SLAUGHTER MOTION TO CONFIRM PLAN
          MDC-3 Michael Croddy 5-25-17 [75]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 25,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtor is above median income to be eligible for relief under chapter 13.

2. The plan does not include additional disposable income.

3. The plan still proposes to maintain two households. 

Debtor’s Reply

Debtor contends the plan is not confirmable as proposed. 

Discussion

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.

          
**** 
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14. 17-22226-C-13 EDUARDO/MARIE ORTEGA MOTION TO CONFIRM PLAN
          PGM-2 Pete Macaluso 5-23-17 [41]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 23,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtors are $6,000  delinquent in plan payments to the Trustee to date
and the next scheduled payment of $7,300 is due on July 25, 2017. Debtors
have paid $8,600 into the plan to date.

Debtor’s Reply

Debtor contends the plan is not confirmable as proposed. 

Discussion

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
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Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.
          

**** 
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15. 13-22035-C-13 ROCK/THERESA GOLDSMITH MOTION TO MODIFY PLAN
          ALF-4 Ashley Amerio 6-6-17 [95]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, creditors,
parties requesting special notice, and Office of the United States Trustee on
June 6, 2017.  By the court’s calculation, 35 days’ notice was provided.  35
days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation. The
Chapter 13 Trustee filed a Response indicating non-opposition on June 27, 2017.
Dckt. 101.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and
1329 and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Confirm the Modified Chapter 13 Plan
filed by Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is granted, and
Debtor’s Modified Chapter 13 Plan filed on June 6, 2017, is
confirmed.  Debtor’s Counsel shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval as to form, and
if so approved, the Chapter 13 Trustee will submit the
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proposed order to the court.
****
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16. 16-26635-C-13 JOSEPH BRENYAS AND ANN MOTION TO CONFIRM PLAN
          FF-2 LYNCH BRENYAS 5-22-17 [47]
                    Gary Fraley

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 22, 2017.  By the court’s calculation, 50 days’ notice
was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on June 14, 2017. Dckt.
59.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Confirm the Modified Chapter 13 Plan
filed by Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is granted, and
Debtor’s Modified Chapter 13 Plan filed on May 22, 2017, is
confirmed.  Debtor’s Counsel shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval as to form, and
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if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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17. 17-21536-C-13 RONALD RAMIREZ MOTION TO CONFIRM PLAN
          MGG-1 Matthew Grech 5-22-17 [24]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------
Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, creditors, and
Office of the United States Trustee on May 22, 2017.  By the court’s
calculation, 50 days’ notice was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on May 24, 2017. Dckt.
31.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Confirm the Modified Chapter 13 Plan
filed by Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is granted, and
Debtor’s Modified Chapter 13 Plan filed on May 22, 2017, is
confirmed.  Debtor’s Counsel shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval as to form, and
if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

****
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18. 15-27737-C-13 NATALIE SPADORCIO MOTION TO MODIFY PLAN
          MET-2 Mary Ellen Terranella 5-25-17 [30]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on May 25, 2017.  35 days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested
by the moving party, an actual hearing is unnecessary. See Law Offices of
David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir.
2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record there are no disputed
material factual issues and the matter will be resolved without oral
argument.  The court will issue its ruling from the parties’ pleadings.

 The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. Debtors have filed evidence in support of confirmation. No
opposition was filed by the Chapter 13 Trustee or creditors. The Modified
Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329, and is confirmed. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated
in the Civil Minutes for the hearing.

          The Motion to Confirm the Chapter 13 Plan
filed by the Debtors having been presented to the
court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

          IT IS ORDERED that the Motion is granted,
Debtors’ Chapter 13 Plan filed on May 25, 2017 is
confirmed, and counsel for the Debtors shall
prepare an appropriate order confirming the Chapter
13 Plan, transmit the proposed order to the Chapter
13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the
proposed order to the court.

**** 
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19. 17-23137-C-13 ROLANDO GUEVARA MOTION TO APPROVE LOAN
          WW-1 Mark Wolff MODIFICATION
          6-27-17 [28]

****
Tentative Ruling:  The Motion to Approve Loan Modification was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, parties requesting
special notice, and Office of the United States Trustee on June 27, 2017.  14
days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion.  At
the hearing ---------------------------------.

The Motion to Approve Loan Modification is granted.

The Motion to Approve Loan Modification filed by Rolando Guevara ("Debtor")
seeks court approval for Debtor to incur post-petition credit. West Coast
Servicing ("Creditor"), whose claim the plan provides for in Class 4, has
agreed to a loan modification.  Debtor’s loan has fully matured.  The loan
modification agreement provides that the balance of the loan ($101,064.55) will
be paid in full with interest at 4% and monthly payments of $612.43 for 240
months. 

          The Motion is supported by a declaration. The declaration affirms
Debtor's desire to obtain the post-petition financing and provides evidence of
Debtor's ability to pay this claim on the modified terms.

          This post-petition financing is consistent with the Chapter 13 Plan
in this case and Debtor's ability to fund that Plan.  There being no objection
from the Trustee or other parties in interest, and the motion complying with
the provisions of 11 U.S.C. § 364(d), the Motion to Approve the Loan
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Modification is granted.

The court shall issue a minute order substantially in the following form 
holding that:

          Findings of Fact and Conclusions of Law
are stated in the Civil Minutes for the hearing.
          
          The Motion to Approve the Loan
Modification filed by Rolando Guevara having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,
          
          IT IS ORDERED that the court authorizes
Rolando Guevara ("Debtor") to amend the terms of
the loan with West Coast Servicing, which is
secured by the real property commonly known as
9009 Willowberry Way, Elk Grove, California, on
such terms as stated in the Modification
Agreement filed as Exhibit A in support of the
Motion, Dckt. 31.

****          
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20. 16-22838-C-13 CHARLES/HARU GARRETT MOTION BY ASHLEY R. AMERIO TO
          ALF-3 Ashley Amerio WITHDRAW AS ATTORNEY AND/OR
          MOTION BY JAMES D. PITNER TO
          WITHDRAW AS ATTORNEY
          6-23-17 [48]
****

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.

          Below is the court’s tentative ruling, rendered on the assumption
that there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further hearing
is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, creditors,
parties requesting special notice, and Office of the United States Trustee on
June 23, 2017. 14 days’ notice is required. That requirement was met.

          The Motion to Withdraw as Attorney was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor, creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  If any of
these potential respondents appear at the hearing and offer opposition to the
motion, the court will set a briefing schedule and a final hearing, unless
there is no need to develop the record further.  If no opposition is offered at
the hearing, the court will take up the merits of the motion.  At the hearing,
---------------------------------.

The Motion to Withdraw as Attorney is granted.

          Ashley R. Amerio and James D. Pitner (“Movant”), attorney of record
for Charles David Garrett and Haru Kinjo Garrett (“Debtor”), filed a Motion to
Withdraw as Attorney as Debtor’s counsel in the bankruptcy case.  Movant states
the following:

          1. The Motion is brought pursuant to Local Bankruptcy Rule 2017-
1(e) and California Rule of Professional Conduct 3-700(C)(1).

          2. Counsel cannot effectively represent Debtor due to inconsistency
of and lack of communication.

          3. Debtor has not signed required documents prepared by Counsel and
has not returned communications since Counsel’s determinations
were made.

APPLICABLE LAW
                    
          District Court Rule 182(d) governs the withdrawal of counsel. LOCAL
BANKR. R. 1001-1(C).  The District Court Rule prohibits the withdrawal of
counsel leaving a party in propria persona unless by motion noticed upon the
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client and all other parties who have appeared in the case. E.D. CAL. LOCAL R.
182(d).  The attorney must provide an affidavit stating the current or last
known address or addresses of the client and efforts made to notify the client
of the motion to withdraw. Id.  Leave to withdraw may be granted subject to
such appropriate conditions as the Court deems fit. Id.

          Withdrawal is only proper if the client’s interest will not be unduly
prejudiced or delayed.  The court may consider the following factors to
determine if withdrawal is appropriate: (1) the reasons why the withdrawal is
sought; (2) the prejudice withdrawal may cause to other litigants; (3) the harm
withdrawal might cause to the administration of justice; and (4) the degree to
which withdrawal will delay the resolution of the case. Williams v. Troehler,
No. 1:08cv01523 OWW GSA, 2010 U.S. Dist. LEXIS 69757 (E.D. Cal. June 23, 2010).
FN.1.
   ------------------------------------------------------------------
FN.1. While the decision in Williams v. Troehler is a District Court case and
concerns Eastern District Court Local Rule 182(d), the language in 182(d) is
identical to Local Bankruptcy Rule 2017-1.
   ------------------------------------------------------------------

          It is unethical for an attorney to abandon a client or withdraw at a
critical point and thereby prejudice the client’s case. Ramirez v. Sturdevant,
26 Cal. Rptr. 2d 554 (Cal. Ct. App. 1994).  An attorney is prohibited from
withdrawing until appropriate steps have been taken to avoid reasonably
foreseeable prejudice to the rights of the client. Id. at 559.

          The District Court Rules incorporate the relevant provisions of the
Rules of Professional Conduct of the State Bar of California (“Rules of
Professional Conduct”). E.D. CAL. LOCAL R. 180(e).

          Termination of the attorney-client relationship under the Rules of
Professional Conduct is governed by Rule 3-700.  Counsel may not seek to
withdraw from employment until Counsel takes steps reasonably foreseeable to
avoid prejudice to the rights of the client. CAL. R. PROF’L CONDUCT 3- 700(A)(2). 
The Rules of Professional Conduct establish two categories for withdrawal of
Counsel: either Mandatory Withdrawal or Permissive Withdrawal.

          Mandatory Withdrawal is limited to situations where Counsel (1) knows
or should know that the client’s behavior is taken without probable cause and
for the purpose of harassing or maliciously injuring any person and (2) knows
or should know that continued employment will result in violation of the Rules
of Professional Conduct or the California State Bar Act. CAL. R. PROF’L CONDUCT
3-700(B).

          Permissive withdrawal is limited to certain situations, including the
one relevant for this Motion:

          (1) The client. . . (d) by other conduct renders it unreasonably
difficult for the member to carry out the employment effectively.  CAL. R.
PROF’L. CONDUCT 3-700(C)(1)(d).

DISCUSSION 

          As a ground for the Motion to Withdraw as Attorney, Movant states
that Debtor has not communicated with him or signed necessary documents. 

          Furthermore, under California Rule of Professional Conduct
3-700(C)(1)(d), Debtor’s  conduct, such as the lack of response to
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correspondence from the Movant is hindering Movant’s ability to carry out her
employment and duties effectively.  Those are sufficient reasons for permissive
withdrawal.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Withdraw as Attorney filed by Debtor’s
Counsel having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

          IT IS ORDERED that the Motion to Withdraw as
Attorney is granted, and Ashley R. Amerio and James D. Pitner
are permitted to withdraw as counsel for Debtors Charles David
Garrett and Haru Kinjo Garrett.

****
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21. 17-20738-C-13 IRIS ROBERSON MOTION TO CONFIRM PLAN
          HDR-2 Harry Roth 5-26-17 [64]

Thru #22

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 23,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtor is $200  delinquent in plan payments to the Trustee to date and
the next scheduled payment of $800 is due on July 25, 2017. Debtor has
paid $600 into the plan to date.

2. The plan does not propose to pay the Class 2 claim of the IRS. 

3. The plan fails to identify the creditors that Debtor is paying directly.

Discussion

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.

          
**** 
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22. 17-20738-C-13 IRIS ROBERSON MOTION TO VALUE COLLATERAL OF
          HDR-3 Harry Roth CAPITAL ONE AUTO FINANCE
          5-31-17 [73]

****          
Final Ruling: No appearance at the July 11, 2017  hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.                    
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on May 31, 2017.  Twenty-eight days’
notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of Capital One Auto Finance, “Creditor,” is
granted.

          The motion is accompanied by the Debtor’s declaration.  The Debtor
is the owner of 2013 Ford Mustang Coupe. The Debtor seeks to value the
property at a replacement value of $12,052.00 as of the petition filing
date.  As the owner, the Debtor’s opinion of value is evidence of the
asset’s value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank
(In re Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

      The lien on the vehicle’s title secures a purchase-money loan incurred
more than 910 days prior to the filing of the petition, with a balance of
approximately $25,822.10. Therefore, the respondent creditor’s claim secured
by a lien on the asset’s title is under-collateralized. The creditor’s
secured claim is determined to be in the amount of $12,052.00. See 11 U.S.C.
§ 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and
Conclusions of Law are
stated in the Civil Minutes
for the hearing.

          The Motion for Valuation of
Collateral filed by Debtor(s) having been

July 11, 2017 at 2:00 p.m. - Page 42

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=17-20738
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=17-20738&rpt=SecDocket&docno=73


presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion
pursuant to 11 U.S.C. § 506(a) is granted and
the claim of Capital One Auto Finance secured
by a  purchase-money loan recorded against a
2013 Ford Mustang Coupe is determined to be a
secured claim in the amount of $12,052.00, and
the balance of the claim is a general
unsecured claim.  The value of the vehicle is
$12,052.00.

  
**** 
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23. 17-21540-C-13 DANIEL WEISS AND ELENA CONTINUED MOTION TO CONFIRM
          DSW-3 FREIDMAN-WEISS PLAN
          Daniel Weiss 4-11-17 [45]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

InCorrect Notice Provided.  The Amended Plan was filed on April 11, 2017, but
to date, the docket does not reflect a certificate of proof of service.  Forty-
two days’ notice is required. That requirement was not met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. No certificate of proof of service of notice for the hearing on the
proposed plan.

2. Debtor did not provide Trustee with a tax transcript or copy of his
Federal Income Tax return with attachments for the most recent pre-
petition tax year for which a return was required, or a written statement
that no such document exists. 11 U.S.C. § 521(e)(2)(A); FRBP 4002(b)(3).
This is required seven days before the date first set for the meeting of
creditors. 11 U.S.C. § 521(e)(2)(A)(1).           

3. Debtor has not provided Trustee with 60 days of employer payment advices
received prior to the filing of the petition pursuant to 11 U.S.C. §
521(a)(1)(B)(iv).  

4. Debtor has paid $0.00 into the plan to date. 

Discussion
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          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.
          

**** 
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24. 14-24246-C-13 CARL ASMUS AND JODI MOTION TO MODIFY PLAN
          SAC-7 CAMPISI ASMUS 5-24-17 [149]
                    Scott Coben
****

Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  
     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 24,
2017.  Thirty-five days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 3015(g). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.  The Chapter 13 Trustee objects to
confirmation of Debtors’ Modified Plan for the following reason:

1.  The proposed plan indicates that Debtors have more income, but now even
higher expenses – which need further evidence and explanation including
increased charity and childcare expenses.

          As the Trustee’s concerns highlight, the modified Plan does not
comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,
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          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

****
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25. 15-23846-C-13 JAMES BARRY CONTINUED MOTION TO AVOID LIEN
          EJS-1 Eric Schwab OF NORTHERN CA COLLECTION
          SERVICE, INC.
          3-28-17 [24]

****
Tentative Ruling:  The Motion to Avoid Judicial Lien has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, parties requesting special notice, and Office of the United States
Trustee on March 28, 2017.  28 days’ notice is required.  That requirement is
met.

     The Motion to Avoid Judicial Lien  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-responding
parties and other parties in interest are entered. 

The Motion to Avoid Judicial Lien is denied.

          A judgment was entered against the Debtor in favor of Northern CA
Collection Service Inc. for the sum of $8,625.00.  The abstract of judgment was
recorded with Shasta County on May 12, 2006. That lien attached to the Debtor’s
residential real property commonly known as 8561 Oak Terrance Lane, Millville,
California.

          According to the Debtor’s Schedule A, the subject real property has
an approximate value of $205,000.00 as of the date of the petition.  The
unavoidable consensual liens total $225,825.00 on that same date according to
Debtor’s Schedule D.  The Debtor claimed an exemption pursuant to Cal. Civ.
Proc. Code § 704.730 in the amount of $1.00 in Schedule C.  The respondent
holds a judicial lien created by the recordation of an abstract of judgment in
the chain of title of the subject real property.  After application of the
arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there would be no
equity to support the judicial lien.  Therefore, using the debtor’s valuation,
the fixing of this judicial lien would impair the Debtor’s exemption of the
real property and its fixing would be avoided subject to 11 U.S.C.
§ 349(b)(1)(B).
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          The Trustee filed a response alleging that he had searched Zillow.com
and found that the property had been valued at $430,000.00 on January 1, 2016. 

          The court continued the hearing to June 6, 2017 to allow the debtor
an opportunity to provide further evidence of valuation.  Such evidence shall
be submitted to the court in the form of a supplementary reply or declaration
by May 30, 2017 so as to give the Trustee and court time to review such
evidence.

          No evidence of valuation has been submitted by the debtor.  As a
result, the motion to avoid judicial lien is denied.

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by
the court: 

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Avoid Judicial Lien
pursuant to 11 U.S.C. § 522(f) filed by the
Debtor(s) having been presented to the court, and
upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

          IT IS ORDERED that the Motion to Avoid
Judicial Lien is denied.

****
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26. 16-25347-C-13 JENNY DUMDUMAYA MOTION TO CONFIRM PLAN
          RJ-3 Richard Jare 5-23-17 [103]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 23,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

          Debtor was dismissed on June 30, 2017.  Thus, the motion is denied as
moot.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

IT IS ORDERED that Motion to Confirm the Plan is denied as
moot.

          
**** 
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27. 13-25648-C-13 JAMES/JESSICA HEINLE MOTION TO MODIFY PLAN
          NBC-5 Eamonn Foster 5-23-17 [106]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on May 23, 2017.  Thirty-five days’ notice is required. That requirement was
met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

          The Chapter 13 Trustee objects to confirmation of Debtors’
Modified Plan for the following reasons:

          1. The proposed monthly plan payment no longer includes the
submission of all tax refunds where some tax refunds were
previously pain into the plan.

          2. The additional provisions of the proposed plan do not include
previously authorized attorney fee payments.

          
     As the Trustee’s concerns highlight, the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

July 11, 2017 at 2:00 p.m. - Page 51

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=13-25648
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=13-25648&rpt=S%20ecDocket&docno=106


The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

****
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28. 17-23048-C-13 MARIA LEAH SOLOMON OBJECTION TO CONFIRMATION OF
          DPC-2 Mikalah Liviakis PLAN BY DAVID P. CUSICK
          6-6-17 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on June 6,
2017. Fourteen days’ notice is required. That requirement was met.

          The Objection to the Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

          The Chapter 13 Trustee opposes confirmation of the Plan on the
basis that:

1. The plan fails the liquidation analysis.

2. The Debtor may wish to transfer real property with significant
equity.

3. Pending objections to exemptions may render the plan unconfirmable
due to failing the liquidation analysis

4. Preferential payments may render the plan unconfirmable due to
failing the liquidation analysis.

5. The plan does not include disposable income in the form of future
tax returns. 
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6. The Plan may fail the liquidation analysis due to undisclosed
assets.

          The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Objection to confirmation the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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29. 17-23050-C-13 ROBERT DELANEY OBJECTION TO CONFIRMATION OF
          PPR-1 Mohammad Mokarram PLAN BY BANK OF AMERICA, N.A.
          6-8-17 [16]

****
Tentative Ruling:  The Objection to Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1). The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee on
June 8, 2017. Twenty-eight days notice is required. That requirement was met. 

     The Objection to Plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  Opposition having been filed, the court
will address the merits of the motion at the hearing.  If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to overrule the Objection. 

          Bank of America, N.A. opposes confirmation of the Plan on the basis
that:

1.  The Proof of Claim to be filed by this creditor is estimated to establish
prepetition arrearage in the approximate amount of $16,285.16, not $13,000.00
as provided for in the Plan. 

2.  The Debtor delays the start of payment on pre-petition arrears to Secured
Creditor for nine (9) months; this delay is unreasonable and not explained. 11
U.S.C. §1322(b)(5) is applicable regarding cure of default within a reasonable
time. 

Debtor’s Opposition

     Debtor agrees to increase the plan payment in the Order Confirming from
$2,480.00 to $2,600.00 in month 13 of the plan until the plan
completes in order to fully cure the arrearage amount stated in the proof of
claim.  

     Debtor explains that arrearage payments start in month nine to allow for
the full payment of attorney’s fees prior to month nine – paying priority
attorney fees ahead of mortgage arrears is customary practice in this district. 
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Discussion

          Debtor has agreed to resolve the movant’s objections in the order
confirming.  The Plan complies with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is overruled, and the Plan is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Bank of America, N.A. having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

          IT IS ORDERED that the Objection is overruled,
Debtor’s Chapter 13 Plan filed on May 3, 2017 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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30. 17-20752-C-13 JENNIFER SALAZAR MOTION TO CONFIRM PLAN
          JBS-3 Scott Shumaker 5-31-17 [57]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 31,
2017.  Thirty-five days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtor’s second amended plan filed March 16, 2017 was denied.  This
motion to confirm references a second amended plan on April 18, 2017. 
The docket does not reflect such plan. 

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed by the Debtor
having been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,
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IT IS ORDERED that Motion to Confirm the Plan is denied and
the proposed Chapter 13 Plan is not confirmed.
          

**** 
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31. 15-26654-C-13 LAURA BRENNAN MOTION TO MODIFY PLAN
          DEF-5 David Foyil 5-17-17 [111]

Thru #33
****

Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------
Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 19, 2017.  By the court’s calculation, 53 days’ notice
was provided.  35 days’ notice is required.
          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a limited statement of non-opposition on June 27, 2017
opposing confirmation only in the event that the court denies both of the
pending motions to avoid lien upon which the plan’s feasability relies. Dckt.
137.   The court has granted both motions (see matter numbers 32 and 33 below). 
The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and is
confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
          The Motion to Confirm the Modified Chapter 13 Plan
filed by Debtor having been presented to the court, and upon
review of the pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is granted, and
Debtor’s Modified Chapter 13 Plan filed on May 17, 2017, is
confirmed.  Debtor’s Counsel shall prepare an appropriate
order confirming the Chapter 13 Plan, transmit the proposed
order to the Chapter 13 Trustee for approval as to form, and
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if so approved, the Chapter 13 Trustee will submit the
proposed order to the court.

                    

****
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32. 15-26654-C-13 LAURA BRENNAN MOTION TO AVOID LIEN OF MICHAEL
          DEF-6 David Foyil J. MARTIN
          5-17-17 [116]
****

Final Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.          
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on May 17, 2017. Twenty-eight days’
notice is required.

          The Motion to Avoid Lien has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Avoid Lien is granted.

          A judgment was entered against the Debtor in favor of Michael J.
Martin for the sum of $7,438.  The abstract of judgment was recorded with
Amador County on November 20, 2012.  That lien attached to the Debtor’s
residential real property commonly known as 13327 Taves Road, Jackson,
California.
          The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A). 
Pursuant to Schedule A, the subject real property has an approximate value
of $220,000 as of the date of the petition.  The unavoidable consensual
liens total $194,991 on that same date.  The Debtor claimed an exemption
pursuant to Cal. Civ. Proc. Code § 703.140(b)(1) in the amount of $24,060 in
Schedule C.  The respondent holds a judicial lien created by the recordation
of an abstract of judgment in the chain of title of the subject real
property.  After application of the arithmetical formula required by 11
U.S.C. § 522(f)(2)(A), there is $949 equity to support the judicial lien. 
Therefore, the fixing of this judicial lien impairs the Debtor’s exemption
of the real property and its fixing is avoided subject to 11 U.S.C.
§ 349(b)(1)(B).
          An order substantially in the following form shall be prepared and
issued by the court: 

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Avoid Judicial Lien
pursuant to 11 U.S.C. § 522(f) filed by the
Debtor(s) having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,
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          IT IS ORDERED that the judgment lien
of Michael J. Martin recorded on November 20,
2012, with the Amador County Recorder,
Document No. 2012-0010480-00, against the real
property commonly known as 13327 Taves Road,
Jackson, California, is partially avoided
pursuant to 11 U.S.C. § 522(f)(1), subject to
the provisions of 11 U.S.C. § 349 if this
bankruptcy case is dismissed. The judicial
lien is allowed in the amount of $949.00. 

****

July 11, 2017 at 2:00 p.m. - Page 62



33. 15-26654-C-13 LAURA BRENNAN MOTION TO AVOID LIEN OF THE
          DEF-7 David Foyil FEED BARN COUNTRY STORE
          5-17-17 [120]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.          
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on May 17, 2017. Twenty-eight days’
notice is required.

          The Motion to Avoid Lien has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Avoid Lien is granted.

          A judgment was entered against the Debtor in favor of Michael J.
Martin for the sum of $3,391.79.  The abstract of judgment was recorded with
Amador County on February 5, 2013.  That lien attached to the Debtor’s
residential real property commonly known as 13327 Taves Road, Jackson,
California.

          The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A). 
Pursuant to the Debtor’s Schedule A, the subject real property has an
approximate value of $220,000 as of the date of the petition.  The
unavoidable consensual liens total $194,991 on that same date according to
Debtor’s Schedule D.  There is a senior judgment lien in the amount of $949. 
 The Debtor claimed an exemption pursuant to Cal. Civ. Proc. Code
§ 703.140(b)(1) in the amount of $24,060 in Schedule C.  The respondent
holds a judicial lien created by the recordation of an abstract of judgment
in the chain of title of the subject real property.  After application of
the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is no
equity to support the judicial lien.  Therefore, the fixing of this judicial
lien impairs the Debtor’s exemption of the real property and its fixing is
avoided subject to 11 U.S.C. § 349(b)(1)(B).

ISSUANCE OF A MINUTE ORDER

An order substantially in the following form shall be prepared and issued by
the court: 

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.
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          The Motion to Avoid Judicial Lien
pursuant to 11 U.S.C. § 522(f) filed by the
Debtor(s) having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause
appearing,

          IT IS ORDERED that the judgment lien
of Michael J. Martin recorded on February 5,
2013, with the Amador County Recorder,
Document No. 2013-0001116-00, against the real
property commonly known as 13327 Taves Road,
Jackson, California, is avoided pursuant to 11
U.S.C. § 522(f)(1), subject to the provisions
of 11 U.S.C. § 349 if this bankruptcy case is
dismissed.

****
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34. 16-23656-C-13 WILLIAM/LORI CARPENTER MOTION TO CONFIRM PLAN
          SS-5 Scott Shumaker 5-30-17 [130]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 30, 2017.  By the court’s calculation, 50 days’ notice
was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on June 14, 2017. Dckt.
59.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is
granted, and Debtor’s Modified Chapter 13 Plan
filed on May 30, 2017, is confirmed.  Debtor’s
Counsel shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
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proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order
to the court.

****
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35. 17-23156-C-13 BRIAN DEMONTIGNY OBJECTION TO CONFIRMATION OF
          DPC-1 Bruce Dwiggins PLAN BY DAVID P. CUSICK
          6-14-17 [15]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on June 8,
2017. Fourteen days’ notice is required. That requirement was met.

          The Objection to the Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

          The Chapter 13 Trustee opposes confirmation of the Plan on the
basis that:          

1. The plan fails to clarify the identity of Class 1 creditor as either
“Hammond Family Trust” or “Hanlon Family Living Trust.”

2. Secured creditors have filed documents (dkts. 13 & 14) indicating
objections to confirmation.

          The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
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holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Objection to confirmation the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

          
****   
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36. 17-21459-C-13 KRISTIN CRISTE CONTINUED OBJECTION TO
          DPC-1 Mary Ellen Terranella CONFIRMATION OF PLAN BY DAVID
          P. CUSICK
          4-19-17 [28]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offers
opposition to the motion, the court will set a briefing schedule and a final
hearing unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on April 19,
2017. Fourteen days’ notice is required.

          The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized by
Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee, the
U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion. 

The court’s decision is to overrule the Objection.

          The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:

A.  Debtor cannot make the payments as the plan relies upon the Motion to Value
that was heard on April 18, 2017 and was set for evidentiary hearing on June
29, 2017 at 9:30 a.m. 

          The Objection was continued to July 11, 2017 at 2:00 p.m. in order to
determine the outcome of the Motion to Value. 

          The Motion to Value was resolved by stipulation and order of the
court on June 23. 2017.  Dkt. 42.

          The Plan complies  with 11 U.S.C. §§ 1322 and 1325(a).  The objection
is  overruled, and the Plan is confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of counsel,
and good cause appearing,

                              
          IT IS ORDERED that the Objection is overruled,
Debtor’s Chapter 13 Plan filed on March 7, 2017 is confirmed,
and counsel for the Debtor shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the proposed order to
the Chapter 13 Trustee for approval as to form, and if so
approved, the Chapter 13 Trustee will submit the proposed
order to the court.

****
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37. 14-31264-C-13 GEORGE/TRISHA VAUGHN MOTION TO MODIFY PLAN
          RJ-3 Richard Jare 5-24-17 [36]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 24, 2017.  By the court’s calculation, 53 days’ notice
was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on June 27, 2017. Dckt.
78.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is
granted, and Debtor’s Modified Chapter 13 Plan
filed on May 24, 2017, is confirmed.  Debtor’s
Counsel shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
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proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order
to the court.

                    

****
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38. 15-27166-C-13 VALERIE IVY MOTION TO MODIFY PLAN
          EJS-2 Eric Schwab 5-25-17 [59]

****
Final Ruling: No appearance at the July 11, 2017 hearing is required. 
-----------------------------------

Local Rule 9014-1(f)(1) Motion—No Opposition Filed.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 25, 2017.  By the court’s calculation, 53 days’ notice
was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rule 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Further, because the court will not materially alter the relief
requested by the moving party, an actual hearing is unnecessary. See Law
Offices of David A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th
Cir. 2006).  Therefore, the defaults of the respondent and other parties in
interest are entered.  Upon review of the record, there are no disputed
material factual issues and the matter will be resolved without oral argument. 
The court will issue its ruling from the parties’ pleadings.

The Motion to Confirm the Modified Plan is granted.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.  Debtor has filed evidence in support of confirmation.  The
Chapter 13 Trustee filed a statement of non-opposition on June 27, 2017. Dckt.
78.  The Modified Plan complies with 11 U.S.C. §§ 1322, 1325(a), and 1329 and
is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is
granted, and Debtor’s Modified Chapter 13 Plan
filed on May 25, 2017, is confirmed.  Debtor’s
Counsel shall prepare an appropriate order
confirming the Chapter 13 Plan, transmit the
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proposed order to the Chapter 13 Trustee for
approval as to form, and if so approved, the
Chapter 13 Trustee will submit the proposed order
to the court.

                    

****
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39. 17-21866-C-13 JUDITH/JOHN PETERS MOTION TO CONFIRM PLAN
          MOH-1 Michael Hays 5-23-17 [28]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 23,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

Trustee’s Opposition

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. The plan payment is insufficient to pay the ongoing mortgage.

2. Debtor is delinquent in plan payments due to the mortgage payment change.

3. There is no evidence that secured creditors have agreed to the treatment
listed in the additional provisions.

4. The plan fails to pay for all priority debts.

5. Debtor failed to file a declaration in support of the Motion to Confirm. 

Discussion

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed
by the Debtor having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not
confirmed.

          
**** 
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40. 16-20373-C-13 BOATAMO MOSUPYOE OBJECTION TO CLAIM OF U.S.
          DEF-6 David Foyil DEPARTMENT OF EDUCATION, CLAIM
          NUMBER 1
Thru #41          5-16-17 [112]

****
Final  Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 

Local Rule 3007-1 Objection to Claim - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Objection to
Claim and supporting pleadings were served on the Creditor, Debtor, Chapter
13 Trustee, parties requesting special notice, and Office of the United
States Trustee on May 16, 2017. 44 days’ notice is required.  (Fed. R.
Bankr. P. 3007(a) 30 day notice and L.B.R. 3007-1(b)(1) 14-day opposition
filing requirement.)

     The Objection to Claim has been set for hearing on the notice required
by Local Bankruptcy Rule 3007-1(b)(1).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(b)(1)(A) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the non-responding parties and other parties in interest are
entered.  Upon review of the record there are no disputed material factual
issues and the matter will be resolved without oral argument.  The court
will issue its ruling from the parties’ pleadings.

The Objection to Proof of Claim Number 1-1 of U.S. Department of
Education  is sustained, and the claim is disallowed in its entirety.

                              

     Boatamo Mosupyoe, the chapter 13 debtor, (“Objector”) requests that the
court disallow the claim of U.S. Department of Education (“Creditor”), Proof
of Claim No. 1-1 (“Claim”), Official Registry of Claims in this case. The
Claim is asserted to be in the amount of $75,618.32.  Objector asserts that
the debt has been forgiven due to an approved hardship.  See Ex. B, Dkt 115
(Cancellation of Debt Form 1099-C).   

          Section 502(a) provides that a claim supported by a Proof of Claim
is allowed unless a party in interest objects.  Once an objection has been
filed, the court may determine the amount of the claim after a noticed
hearing. 11 U.S.C. § 502(b).  It is settled law in the Ninth Circuit that
the party objecting to a proof of claim has the burden of presenting
substantial factual basis to overcome the prima facie validity of a proof of
claim and the evidence must be of probative force equal to that of the
creditor’s proof of claim. Wright v. Holm (In re Holm), 931 F.2d 620, 623
(9th Cir. 1991); see also United Student Funds, Inc. v. Wylie (In re Wylie),
349 B.R. 204, 210 (B.A.P. 9th Cir. 2006).

July 11, 2017 at 2:00 p.m. - Page 77

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-20373
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-20373&rpt=SecDocket&docno=112


Discussion

          Based on the evidence before the court, the creditor’s claim is
disallowed in its entirety.  The Objection to the Proof of Claim is
sustained.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to Claim of U.S. Department of
Education, Creditor, filed in this case by the Chapter 13
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

          IT IS ORDERED that the objection to Proof of Claim
Number 1-1 of U.S. Department of Education is sustained, and
the claim is disallowed.

****
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41. 16-20373-C-13 BOATAMO MOSUPYOE MOTION TO MODIFY PLAN
          DEF-7 David Foyil 5-16-17 [104]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on May 16, 2017.  Thirty-five days’ notice is required. That requirement was
met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

          The Chapter 13 Trustee objects to confirmation of Debtors’
Modified Plan for the following reasons:

          1. The proposed monthly plan payment is uncertain

          2. The proposed plan does not account for the claim of the US
Department of Education.   

          3. The additional provisions do not account for attorney’s fees.
          
               As the Trustee’s concerns highlight, the modified Plan does
not comply with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:
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Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

****
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42. 16-27279-C-13 JACK/REBECCA ELDER MOTION TO CONFIRM PLAN
          BLG-1 Patricia Wilson 5-24-17 [56]

Thru #43
****

Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 24,
2017.  Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtors are $425.00 delinquent in plan payments.  Debtors have paid
$4,380.00 into the Plan to date. 

2. The plan relies on Debtor’s motion for permission ro refinance (BLG-2),
which is set for hearing on the same day as this motion. 

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed
by the Debtor having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,
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IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not
confirmed.
          

**** 
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43. 16-27279-C-13 JACK/REBECCA ELDER MOTION TO REFINANCE
          BLG-2 Patricia Wilson 5-24-17 [65]

****
Tentative Ruling:  The Motion to Incur Debt has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on May 24, 2017. Twenty-eight days’
notice is required. That requirement was met. 

          The Motion to Incur Debt  has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-rsrespondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Incur Debt is granted.

          The motion seeks permission to refinance the existing mortgage
encumbering the Debtors’ residence commonly known as 300 E L Street,
Benicia, California. 

          The terms of the refinance will be as follows: (a) the new lender
will be Allied First Bank, SB; (b) the principal amount of the new loan will
be $602,000.00; (c) the interest rate will be fixed for 30 years at 3.250%;
and, (d) the monthly payment will be $3,315.94, $71.00 a month less than the
Debtors’ current mortgage payment.

Trustee’s Reply

     The Trustee notes that the debtors are $425 delinquent in plan
payments.

Discussion
 
          A motion to incur debt is governed by Federal Rule of Bankruptcy
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Procedure 4001(c). In re Gonzales, No. 08-00719, 2009 WL 1939850, at *1
(Bankr. N.D. Iowa July 6, 2009).  Rule 4001(c) requires that the motion list
or summarize all material provisions of the proposed credit agreement,
“including interest rate, maturity, events of default, liens, borrowing
limits, and borrowing conditions.”  Fed. R. Bankr. P. 4001(c)(1)(B). 
Moreover, a copy of the agreement must be provided to the court. Id. at
4001(c)(1)(A).  The court must know the details of the collateral as well as
the financing agreement to adequately review post-confirmation financing
agreements. In re Clemons, 358 B.R. 714, 716 (Bankr. W.D. Ky. 2007).

The court finds that the proposed credit, based on the unique facts
and circumstances of this case, is reasonable.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Motion to Incur Debt filed by Debtor having
been presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and good cause
appearing,

          IT IS ORDERED that the Motion is granted and Jack
Elder and Rebecca Elder, Debtors, are authorized to incur
debt pursuant to the terms of the agreement, Exhibit A,
Dckt. 68.

****
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44. 15-20380-C-13 MATTHEW/ERIN O'BRIEN MOTION TO MODIFY PLAN
          SS-4 Scott Shumaker 5-25-17 [96]

****
Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court’s resolution of the matter.
-----------------------------------

Local Rule 9014-1(f)(1) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, and Office
of the United States Trustee on May 25, 2017.  By the court’s calculation,
42 days’ notice was provided.  35 days’ notice is required.

          The Motion to Confirm the Modified Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g).  Failure of the respondent and
other parties in interest to file written opposition at least fourteen days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(B) is
considered to be the equivalent of a statement of nonopposition. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9th Cir. 1995) (upholding a court ruling based upon a
local rule construing a party’s failure to file opposition as consent to grant
a motion).  Opposition having been filed, the court will address the merits of
the motion at the hearing.  If it appears at the hearing that disputed material
factual issues remain to be resolved, a later evidentiary hearing will be set.
LOCAL BANKR. R. 9014-1(g).

The Motion to Confirm the Modified Plan is denied.

          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation.

TRUSTEE’S OPPOSITION

          David Cusick, the Chapter 13 Trustee opposes confirmation on the
basis that:

1.   Debtor has paid mor than called for by the plan.

2.  The percentage dividend to unsecured creditors is uncertain.

3.  The Plan increases post-petition arrears with no explanation.

4.  The treatment of Bank of America’s second deed of trust is uncertain. 

          The Modified Plan does not comply with 11 U.S.C. §§ 1322,  1325(a),
and 1329 and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.
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          The Motion to Confirm the Modified
Chapter 13 Plan filed by Debtor having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Modified Plan is denied, and the proposed
Chapter 13 Plan is not confirmed.

****
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45. 17-21382-C-13 MICHAEL/MICHELLE KINCAID MOTION TO CONFIRM PLAN
          PLC-1 Peter Cianchetta 5-10-17 [22]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on May 10,
2017.   Forty-two days’ notice is required. That requirement was met. 

          The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

The Chapter 13 Trustee opposes confirmation on the following grounds:

1. Debtors are above median income.
2. Debtors claim an ownership expense for a second vehicle, but have not

scheduled a second auto loan. 

          As the Trustee’s concerns highlight, the Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

The Motion to Confirm the Chapter 13 Plan filed
by the Debtor having been presented to the court,
and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

IT IS ORDERED that Motion to Confirm the Plan is
denied and the proposed Chapter 13 Plan is not
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confirmed.

          
**** 
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46. 12-26789-C-13 GERALD/ROBIN TOSTE MOTION TO RECOVER EXEMPT
          GT-1 Charles Kinney PROPERTY
          5-26-17 [285]
****

Final  Ruling: No appearance at the July 11, 2017 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on May 26, 2017. Twenty-eight days’
notice is required. That requirement was met. 

          The Motion to Recover Exempt Property has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-rsrespondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Recover Exempt Property is granted.

          The Motion is accompanied by the Debtors’ declaration. Pursuant to
CCP § 703.140(b)(5) the Debtors have exempted garnished wages in the amount
of $3,875 held by the El Dorado County Sheriff.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Recover Exempt
Property filed by Debtors, having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

          IT IS ORDERED that the Motion is
granted and the El Dorado County Sheriff shall
release garnished wages in the amount of
$3,875 to Chapter 13 Debtors Gerald and Robin
Toste. 

**** 
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47. 16-28295-C-13 KENNETH WILSON MOTION TO MODIFY PLAN
          JGD-1 John Downing 6-6-17 [68]

Thru #48

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on June 6, 2017.  Thirty-five days’ notice is required. That requirement was
met. 

          The Motion to Confirm the Plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 3015(g). Opposition having been filed,
the court will address the merits of the motion at the hearing.  If it
appears at the hearing that disputed material factual issues remain to be
resolved, a later evidentiary hearing will be set. Local Bankr. R.
9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.
          
          11 U.S.C. § 1329 permits a debtor to modify a plan after
confirmation. In this instance, opposition to the proposed modifications was
filed by Chapter 13 Trustee, David Cusick.

          The Chapter 13 Trustee objects to confirmation of Debtors’
Modified Plan for the following reasons:

          1. The motion seeks multiple forms of relief, both confirmation
of plan and approval of the “Judgment and the payments and
distributions.”

          2. The motion refers to exhibits and the proof of service
indicates they were served, but the Trustee has not received
them and cannot locate them on the docket. 

          3. Feasability is uncertain as it is unknown if the judgment
will be approved by the court. 

          

July 11, 2017 at 2:00 p.m. - Page 90

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=16-28295
http://img.caeb.circ9.dcn/ECFCaseQuery/ECFCaseQuery.aspx?caseNum=16-28295&rpt=SecDocket&docno=68


          
     As the Trustee’s concerns highlight, the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

          The Motion to Confirm the Modified
Chapter 13 Plan filed by the Debtors having
been presented to the court, and upon review
of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Motion to Confirm
the Plan is denied and the proposed Chapter 13
Plan is not confirmed.

****
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48. 16-28295-C-13 KENNETH WILSON MOTION TO APPROVE DISTRIBUTIONS
          JGD-2 John Downing PURSUANT TO FAMILY LAW JUDGMENT
          6-27-17 [78]

Tentative Ruling:  The Motion for Approval of Compromise was properly set
for hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 

Local Rule 9014-1(f)(2) Motion.

Incorrect Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on the Chapter 13 Trustee, parties
requesting special notice, and Office of the United States Trustee on June
27, 2017.  21 days’ notice is required.  (Fed. R. Bankr. P. 2002(a)(3), 21
day notice.) That requirement was not met.

     The Motion for Approval of Compromise was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 
At the hearing ---------------------------------. 

The Motion to Approve Distributions Pursuant to Family Law Judgement is granted.

          Kenneth Wilson, the Chapter 13 Debtor, (“Movant”) requests that
the court approve a compromise and settle competing claims and defenses with
Sharon Wilson (“Settlor”). The claims and disputes to be resolved by the
proposed settlement are the claim in the amount of $202,870.17 asserted by
the Debtor’s former spouse.

     Movant and Settlor has resolved these claims and disputes, subject to
approval by the court on the following terms and conditions summarized by
the court (the full terms of the Settlement is set forth in the Settlement
Agreement filed as Exhibit 1 in support of the Motion, Dckt. 82):

A.  The approximately $69,225 funds in the community
property hold are to be released to Debtor’s spouse
Sharon Wilson;
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B. Beginning July 1, 2017, Debtor’s spouse is to receive
$1,539.32 of Debtor’s monthly pension benefit; 

C. Subject to this Court’s approval, Debtor agreed to file
a 1 Modified Plan, with payments increasing to $1,350
beginning July 1, 2017.

DISCUSSION

     Approval of a compromise is within the discretion of the court. U.S. v.
Alaska Nat’l Bank of the North (In re Walsh Construction), 669 F.2d 1325,
1328 (9th Cir. 1982).  When a motion to approve compromise is presented to
the court, the court must make its independent determination that the
settlement is appropriate.  Protective Committee for Independent
Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-425
(1968). In evaluating the acceptability of a compromise, the court evaluates
four factors:

          1.          The probability of success in the litigation;
          2. Any difficulties expected in collection;
          3. The complexity of the litigation involved and the expense,

inconvenience and delay necessarily attending it; and
          4. The paramount interest of the creditors and a proper

deference to their reasonable views.

In re A & C Props., 784 F.2d 1377, 1381 (9th Cir. 1986); In re Woodson, 839
F.2d 610, 620 (9th Cir. 1988).

Probability of Success - Unlikely, the Debtor has already lost 2 family law
cases.
          
Difficulties in Collection - It is not likely that Settlor has significant
assets as she recently completed a chapter 7 liquidation.

Expense, Inconvenience and Delay of Continued Litigation - The parties have
already incurred substantial litigation costs in the form of attorney’s
fees.  The case has been pending since 2009, and the location of the
proceedings require travel expenses.   

Paramount Interest of Creditors - Debtor believes the resolution of the
Family Law Case is fair to creditors. It enables creditors, including Sharon
Wilson, to get paid their pro rata share of Debtor’s disposable income,
which increased as a result of the Judgment being entered. 

Consideration of Additional Offers
     At the hearing, the court announced the proposed settlement and
requested that any other parties interested in making an offer to the Movant
to purchase or prosecute the property, claims, or interests of the estate to
present such offers in open court.  At the hearing --------------------. 

     Upon weighing the factors outlined in A & C Props and Woodson, the
court determines that the compromise is in the best interest of the
creditors and the Estate.  The motion is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
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stated in the Civil Minutes for the hearing.

     The Motion to Approve Compromise filed by
Kenneth Wilson (“Movant”) having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

     IT IS ORDERED that the Motion to Approve
Compromise between Movant and Sharon Wilson
(“Settlor”) is granted and the respective
rights and interests of the parties are
settled on the Terms set forth in the executed
Settlement Judgment filed as Exhibit A in
support of the Motion (Docket Number 82).

****
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49. 17-22995-C-13 GWENDOLYN/HORACE SIMPSON OBJECTION TO CONFIRMATION OF
          DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK
          6-8-17 [30]
Thru #50

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on June 8,
2017. Fourteen days’ notice is required. That requirement was met.

          The Objection to the Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure
authorized by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors,
the Trustee, the U.S. Trustee, and any other parties in interest were not
required to file a written response or opposition to the motion.  At the
hearing ---------------------------------.

The court’s decision is to sustain the Objection. 

          The Chapter 13 Trustee opposes confirmation of the Plan on the
basis that:          

1. Debtor did not appear at the First Meeting of Creditors held on June
1, 2017. Pursuant to 11 U.S.C. § 343, Debtor is required to appear
at the meeting. 

2. The Plan relies on a motion to value the collateral of CarFinance
Capital. 

3. The Plan does not treat the secured claim of WhyNot Leasing.

4. The Plan may fail the liquidation analysis due to undisclosed
assets.
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          The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

          The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

          IT IS ORDERED that Objection to confirmation the
Plan is sustained and the proposed Chapter 13 Plan is not
confirmed.

          
****   
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50. 17-22995-C-13 GWENDOLYN/HORACE SIMPSON MOTION TO VALUE COLLATERAL OF
          PGM-2 Peter Macaluso CARFINANCE CAPITAL
          6-1-17 [24]
****          

Final Ruling: No appearance at the July 11, 2017  hearing is required. 
------------------------------ 
Local Rule 9014-1(f)(1) Motion - No Opposition Filed.                    
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on June 1, 2017.  Twenty-eight days’
notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of CarFinance Capital, “Creditor,” is granted.

          The motion is accompanied by the Debtors’ declaration.  The
Debtors are the owner of 2005 Nissan Armada.  The Debtors seek to value the
property at a replacement value of $6,000.00 as of the petition filing date. 
As the owners, the Debtors’ opinion of value is evidence of the asset’s
value. See Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re
Enewally), 368 F.3d 1165, 1173 (9th Cir. 2004).

      The lien on the vehicle’s title secures a purchase-money loan incurred
more than 910 days prior to the filing of the petition, with a balance of
approximately $19,349.88. Therefore, the respondent creditor’s claim secured
by a lien on the asset’s title is under-collateralized. The creditor’s
secured claim is determined to be in the amount of $6,000.00. See 11 U.S.C.
§ 506(a). The valuation motion pursuant to Federal Rule of Bankruptcy
Procedure 3012 and 11 U.S.C. § 506(a) is granted.
The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion for Valuation of Collateral
filed by Debtor(s) having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion pursuant to 11 U.S.C. § 506(a) is granted
and the claim of CarFinance Capital secured by a  purchase-money loan
recorded against a 2005 Nissan Armada is determined to be a secured claim in
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the amount of $6,000.00, and the balance of the claim is a general unsecured
claim.  The value of the vehicle is $6,000.00.
  

**** 
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