UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Fredrick E. Clement
Bankruptcy Judge

2500 Tulare Street, Fifth Floor
Department A, Courtroom 11
Fresno, California

Thursday
July 10, 2014

PRE-HEARING DISPOSITIONS

GENERAL DESIGNATIONS

Each pre-hearing disposition is prefaced by the words “Final Ruling,”
“Tentative Ruling” or “No Tentative Ruling.” Except as indicated
below, matters designated “Final Ruling” will not be called and
counsel need not appear at the hearing on such matters. Matters
designated “Tentative Ruling” or “No Tentative Ruling” will be called.

MATTERS RESOLVED BEFORE HEARING

If the court has issued a final ruling on a matter and the parties
directly affected by a matter have resolved the matter by stipulation
or withdrawal of the motion before the hearing, then the moving party
shall, not later than 4:00 p.m. (PST) on the day before the hearing,
inform the following persons by telephone that they wish the matter to
be dropped from calendar notwithstanding the court’s ruling: (1) all
other parties directly affected by the motion; and (2) Kathy Torres,
Judicial Assistant to the Honorable Fredrick E. Clement, at (559) 499-
5860.

ERRORS IN FINAL RULINGS

If a party believes that a final ruling contains an error that would,
if reflected in the order or judgment, warrant a motion under Federal
Rule of Civil Procedure 52 (b), 59(e) or 60, as incorporated by Federal
Rules of Bankruptcy Procedure, 7052, 9023 and 9024, then the party
affected by such error shall, not later than 4:00 p.m. (PST) on the
day before the hearing, inform the following persons by telephone that
they wish the matter either to be called or dropped from calendar, as
appropriate, notwithstanding the court’s ruling: (1) all other parties
directly affected by the motion; and (2) Kathy Torres, Judicial
Assistant to the Honorable Fredrick E. Clement, at (559) 499-5860.
Absent such a timely request, a matter designated “Final Ruling” will
not be called.



9:00 A.M.

14-11600-A-13 DANA/TERESA AUBLE
SSA-1

DANA AUBLE/MV

STEVEN ALTMAN/Atty. for dbt.
RESPONSIVE PLEADING

No Tentative Ruling

14-10416-A-13 FELIX/ISABEL ALVAREZ
MHM-2

THOMAS GILLIS/Atty. for dbt.
Tentative Ruling

Matter: Objection to Chapter 13 Plan

MOTION TO CONFIRM PLAN
5-30-14 [28]

OBJECTION TO CONFIRMATION OF
PLAN BY TRUSTEE MICHAEL H.
MEYER

6-17-14 [37]

Notice: LBR 3015-1(c) (4); no written opposition required

Disposition: Overruled as moot
Order: Civil minute order

Creditors and the trustee may file an objection to confirmation of the
Chapter 13 plan within 7 days after the first date set for the

creditors’ meeting held under § 341 of the Bankruptcy Code.
But if the debtor withdraws the plan or files a modification

1(c) (4).

LBR 3015-

of the plan under § 1323, the modified plan becomes the plan. 11

U.5.C. § 1323 (b).

the objection as moot.

12-17017-A-13 JOSE/MARIA QUARESMA
DVW-1

U.S. BANK, NA/MV

RANDY RISNER/Atty. for dbt.

DIANE WEIFENBACH/Atty. for mv.

Tentative Ruling

Motion: Stay Relief

Doing so renders moot any pending objection to
confirmation of the previously filed plan.

The court will overrule

MOTION FOR RELIEF FROM
AUTOMATIC STAY
6-25-14 [65]

Notice: LBR 9014-1(f) (2); no written opposition required

Disposition: Denied as moot
Order: Civil minute order

Unopposed motions are subject to the rules of default.
P. 55, incorporated by Fed. R. Bankr. P.

of the responding party is entered.
accepting well-pleaded facts as true.

Heidenthal, 826 F.2d 915, 917-18 (9th Cir.

Federal courts have no authority to decide moot questions.
for Official English v. Arizona, 520 U.S.

7055, 9014 (c) .
The court considers the record,

TeleVideo Sys., Inc. V.
1987) .

Fed. R. Civ.
The default

Arizonans

43, 67-68, 72 (1997).
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“Mootness has been described as the doctrine of standing set in a time
frame: The requisite personal interest that must exist at the
commencement of the litigation (standing) must continue throughout its
existence (mootness).” Id. at 68 n.22 (quoting U.S. Parole Comm’n v.
Geraghty, 445 U.S. 388, 397 (1980)) (internal quotation marks
omitted) .

The confirmed chapter 13 plan in this case appears to provide for the
moving party’s claim in Class 4, although it appears the current real
party in interest was not listed in Class 4. The exhibits to the
motion indicate Wells Fargo Bank, N.A. was the assignor of the trust
deed, and Class 4 names “WFHM” which the court interprets as Wells
Fargo Home Mortgage. The real property described in Class 4 is the
same as the real property described in the motion. Thus, the court
will treat class 4 as including the claim of the moving party absent
some contrary evidence.

Class 4 secured claims are long-term claims that are not modified by
the plan and that were not in default prior to the filing of the
petition. They are paid directly by the debtor or a third party.
Section 2.11 of the plan provides that “[u]pon confirmation of the
plan, all bankruptcy stays are modified to allow the holder of a Class
4 secured claim to exercise its rights against its collateral and any
nondebtor in the event of a default under applicable law or contract.”

Because the plan has been confirmed, the automatic stay has already
been modified to allow the moving party to exercise its rights against
its collateral. The motion will be denied as moot. No effective
relief can be awarded.

10-62119-A-13 DARYL/LEONA STOCKING MOTION TO MODIFY PLAN
GH-2 5-14-14 [29]

DARYL STOCKING/MV

GARY HUSS/Atty. for dbt.

Final Ruling

Motion: Confirm Modified Chapter 13 Plan

Notice: LBR 3015-1(d) (2), 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Prepared by Chapter 13 trustee, approved by debtor’s counsel

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. ILBR 3015-1(d) (2), 9014-1(f) (1) (B). ©None
has been filed. The default of the responding party is entered. The
court considers the record, accepting well-pleaded facts as true.
TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir.
1987) .

Chapter 13 plan confirmation is governed by 11 U.S.C. §§ 1322, 1323,

1325, 1329 and by Federal Rules of Bankruptcy Procedure 2002 (a) (5) and
3015(g) and Local Bankruptcy Rule 3015-1. The debtor bears the burden
of proof as to each element. In re Barnes, 32 F.3d 405, 407 (9th Cir.
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1994) . The court finds that the debtor has sustained that burden, and
the court will approve modification of the plan.

14-11820-A-13 TONY/CARMEN BAIZA MOTION TO VALUE COLLATERAL OF
SL-4 GREEN TREE
TONY BAIZA/MV 6-18-14 [49]

SCOTT LYONS/Atty. for dbt.
Final Ruling

Motion: Value Collateral [Personal Property; Motor Vehicle]
Notice: LBR 9014-1(f) (1); written opposition required
Disposition: Granted

Order: Prepared by the moving party consistent with this ruling’s
instructions

Collateral Value: $2,720

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. LBR 9014-1(f) (1) (B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true. TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Chapter 13 debtors may value collateral by noticed motion. Fed. R.
Bankr. P. 3012. Section 506(a) of the Bankruptcy Code provides, “An
allowed claim of a creditor secured by a lien on property in which the
estate has an interest . . . is a secured claim to the extent of the
value of such creditor’s interest in the estate’s interest in such
property” and is unsecured as to the remainder. 11 U.S.C. § 506 (a).
For personal property, value is defined as “replacement value” on the
date of the petition. Id. § 506(a) (2). For “property acquired for
personal, family, or household purposes, replacement value shall mean
the price a retail merchant would charge for property of that kind
considering the age and condition of the property at the time value is
determined.” Id. The costs of sale or marketing may not be deducted.
Id.

A debtor’s ability to value collateral consisting of a motor vehicle
is limited by the terms of the hanging paragraph of § 1325(a). See 11
U.S.C. § 1325(a) (hanging paragraph). Under this statute, a lien
secured by a motor vehicle cannot be stripped down to the collateral’s
value if: (I) the lien securing the claim is a purchase money security
interest, (ii) the debt was incurred within the 910-day period
preceding the date of the petition, and (iii) the motor vehicle was
acquired for the debtor’s personal use. 11 U.S.C. § 1325(a) (hanging
paragraph) .

In this case, the debtor seeks to value collateral consisting of a
motor vehicle. The debt secured by the vehicle was not incurred
within the 910-day period preceding the date of the petition. In the
absence of any opposition to the motion, the court finds that the
replacement value of the vehicle is the amount set forth above.
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The order shall state only that the court (I) grants the motion, (ii)
values the property at the amount shown above, and (iii) determines
that the responding party has a secured claim in an amount equal to
the value of the collateral shown above and a general unsecured claim
for the balance of the claim. The order shall not include any other
additional findings or information.

09-15228-A-13 DAVID/SUSAN NANNINI MOTION FOR COMPENSATION FOR
PLF-5 PETER L. FEAR, DEBTOR'S
ATTORNEY (S)
6-18-14 [77]
PETER FEAR/Atty. for dbt.

Tentative Ruling

Application: Final Compensation and Expense Reimbursement
Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Approved

Order: Prepared by applicant

Applicant: Fear Law Group, P.C.

Compensation approved: $5,081.00

Costs approved: $449.96

Aggregate fees and costs approved in this application: $5,530.96
Retainer held: $0.00

Amount to be paid as administrative expense: $5,530.96

Although the notice references LBR 9014-1(f) (1), the notice also
states that no written opposition is required, which conflicts with
the procedure of LBR 9014-1(f) (1). The court will treat the
application has having been noticed under LBR 9014-1(f) (2).

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Section 330(a) of the Bankruptcy Code authorizes “reasonable
compensation for actual, necessary services” rendered by a debtor’s
attorney in a Chapter 13 case and “reimbursement for actual, necessary
expenses.” 11 U.S.C. § 330(a) (1), (4) (B). Reasonable compensation is
determined by considering all relevant factors. See id. § 330(a) (3).

The court finds that the compensation and expenses sought are
reasonable, and the court will approve the application on a final
basis.
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14-12133-A-13 ROBERT ZOELLNER MOTION TO DISMISS CASE FOR
MHM-1 UNREASONABLE DELAY THAT IS

MICHAEL MEYER/MV PREJUDICIAL TO CREDITORS AND/OR

MOTION TO DISMISS CASE FOR
FAILURE TO PROVIDE TAX
DOCUMENTS
6-17-14 [24]

ERIC SCHWAB/Atty. for dbt.

No Tentative Ruling

14-11950-A-13 DARLA RAMBONGA MOTION TO VALUE COLLATERAL OF
SL-2 ONEMAIN FINANCIAL, INC.
DARLA RAMBONGA/MV 6-18-14 [26]

SCOTT LYONS/Atty. for dbt.
Tentative Ruling

Motion: Value Collateral [Personal Property; Motor Vehicle]
Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Granted

Order: Prepared by the moving party consistent with this ruling’s
instructions

Collateral Value: $4,331

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). The default
of the responding party is entered. The court considers the record,
accepting well-pleaded facts as true. TeleVideo Sys., Inc. v.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

Chapter 13 debtors may value collateral by noticed motion. Fed. R.
Bankr. P. 3012. Section 506(a) of the Bankruptcy Code provides, “An
allowed claim of a creditor secured by a lien on property in which the
estate has an interest . . . is a secured claim to the extent of the
value of such creditor’s interest in the estate’s interest in such
property” and is unsecured as to the remainder. 11 U.S.C. § 506 (a).
For personal property, value is defined as “replacement value” on the
date of the petition. Id. § 506(a) (2). For “property acquired for
personal, family, or household purposes, replacement value shall mean
the price a retail merchant would charge for property of that kind
considering the age and condition of the property at the time value is
determined.” Id. The costs of sale or marketing may not be deducted.
Id.

A debtor’s ability to value collateral consisting of a motor vehicle
is limited by the terms of the hanging paragraph of § 1325(a). See 11
U.S.C. § 1325(a) (hanging paragraph). Under this statute, a lien
secured by a motor vehicle cannot be stripped down to the collateral’s
value if: (I) the lien securing the claim is a purchase money security
interest, (ii) the debt was incurred within the 910-day period
preceding the date of the petition, and (iii) the motor vehicle was
acquired for the debtor’s personal use. 11 U.S.C. § 1325(a) (hanging
paragraph) .
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10.

In this case, the debtor seeks to value collateral consisting of a
motor vehicle. The debt secured by the vehicle was not incurred
within the 910-day period preceding the date of the petition. The
petition was filed April 15, 2014. The loan to obtain the wvehicle was
incurred December 21, 2010, more than 3 years before the petition. In
the absence of any opposition to the motion, the court finds that the
replacement value of the vehicle is the amount set forth above.

The order shall state only that the court (I) grants the motion, (ii)
values the property at the amount shown above, and (iii) determines
that the responding party has a secured claim in an amount equal to
the value of the collateral shown above and a general unsecured claim
for the balance of the claim. The order shall not include any other
additional findings or information.

09-16160-A-13 JUAN HURTADO MOTION FOR ENTRY OF DISCHARGE
BPM-6 6-23-14 [98]

JUAN HURTADO/MV

BRIAN MOQUIN/Atty. for dbt.

No Tentative Ruling

14-12362-A-13 BENITO/MARTHA GALARZA OBJECTION TO CONFIRMATION OF
PLAN BY DEUTSCHE BANK NATIONAL

DEUTSCHE BANK NATIONAL TRUST TRUST COMPANY

COMPANY /MV 6-6-14 [16]

THOMAS GILLIS/Atty. for dbt.
MELISSA VERMILLION/Atty. for mv.

Tentative Ruling

Objection: Creditor’s Objection to Confirmation of Plan

Notice: LBR 3015-1(c) (4), 9014-1(f) (2); no written opposition required
Disposition: Continued to July 31, 2014, at 9:00 a.m., to be heard
with the debtors’ motion to value the collateral of the respondent
creditor

Order: Civil minute order

No responding party is required to file written opposition to the
motion; opposition may be presented at the hearing. LBR 9014-
1(f) (2) (C). If opposition is presented at the hearing, the court may
rule on the merits or set a briefing schedule. Absent such
opposition, the court will adopt this tentative ruling.

The substance of the objection relates to the value of the collateral
securing the respondent’s claim. The debtors have filed a motion to
value this collateral that is set for hearing on July 31, 2014. The
court will continue the hearing on this matter to July 31, 2014.

The court notes that the property described in the debtors’ motion to
value appears to have a typographical error in the street number in
which the middle two numbers of the street number have been
transposed. But the remainder of the street address and the value
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11.

alleged by the debtors corresponds to the street address and the value
objected to in the creditor’s objection. The court concludes that the
collateral referred to in the objection and the debtors’ wvaluation
motion is the same.

10-10164-A-13 JERRY/REBECCA FROST MOTION TO APPROVE LOAN
TCS-4 MODIFICATION
JERRY FROST/MV 6-9-14 [41]

TIMOTHY SPRINGER/Atty. for dbt.
Final Ruling

Motion: Approval of Mortgage Loan Modification

Notice: LBR 9014-1(f) (1); written opposition required

Disposition: Granted in part, denied in part

Order: Prepared by moving party according to the instructions below

Unopposed motions are subject to the rules of default. Fed. R. Civ.
P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014 (c). Written
opposition to this motion was required not less than 14 days before
the hearing on this motion. ILBR 9014-1(f) (1) (B). None has been
filed. The default of the responding party is entered. The court
considers the record, accepting well-pleaded facts as true. TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987).

The motion seeks approval of a loan modification agreement. A copy of
the loan modification agreement does not accompany the motion. See
Fed. R. Bankr. 4001(c). Nevertheless, the court will grant the motion
in part to authorize the debtor and the secured lender to enter into
the loan modification agreement subject to the parties’ right to
reinstatement of the original terms of the loan documents in the event
conditions precedent to the loan modification agreement are not
satisfied. 11 U.S.C. § 364(d); Fed. R. Bankr. P. 4001 (c). To the
extent the modification is inconsistent with the confirmed plan, the
debtor shall continue to perform the plan as confirmed until it is
modified.

By granting this motion, the court is not approving the terms of any
loan modification agreement. The motion will be denied in part to the
extent that the motion requests approval of the loan modification
agreement or other declaratory relief. The order shall state only
that the parties are authorized to enter into the loan modification
agreement subject to the parties’ right to reinstate the agreement if
all conditions precedent are not satisfied. The order shall not
recite the terms of the loan modification agreement or state that the
court approves the terms of the agreement.
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14-12372-A-13 ROSELINE DUVAL MOTION TO DISMISS CASE FOR

MHM-1 UNREASONABLE DELAY THAT IS

MICHAEL MEYER/MV PREJUDICIAL TO CREDITORS AND/OR
MOTION TO DISMISS CASE FOR
FAILURE TO PROVIDE TAX
DOCUMENTS , MOTION TO DISMISS

CASE
6-17-14 [19]

No Tentative Ruling

13-15979-A-13 JAIME HERNANDEZ MOTION TO CONFIRM PLAN
5-16-14 [80]

JAIME HERNANDEZ/MV
JAIME HERNANDEZ/Atty. for mv.
RESPONSIVE PLEADING

[The hearing on this matter will follow the hearing on the trustee’s
motion to dismiss this case having docket control no. MHM-3 and
appearing as matter no. 14 on this calendar.]

Tentative Ruling

Motion: Confirm Chapter 13 Plan

Notice: LBR 3015-1(d) (1), 9014-1(f) (1); written opposition required
Disposition: Pending

Order: Pending

The motion requests confirmation of the Chapter 13 plan in this case.
11 U.s.C. §§ 1322, 1323, 1325; Fed. R. Bankr. P. 2002 (b); LBR 3015-
1(d) (1). The Chapter 13 trustee opposes the motion, objecting to
confirmation. But the moving party has not filed a reply to the
opposition.

CONFIRMATION

Without the benefit of a reply, the court cannot determine whether the
grounds for the trustee’s opposition are disputed or undisputed. As a
result, the court does not consider the matter to be ripe for a
decision in advance of the hearing.

If such grounds are undisputed, the moving party may appear at the
hearing and affirm that they are undisputed. The moving party may opt
not to appear at the hearing, and such nonappearance will be deemed by
the court as a concession that the trustee’s grounds for opposition
are undisputed and meritorious.

If such grounds are disputed, the moving party shall appear at the
hearing. The court may either (1) rule on the merits and resolve any
disputed issues appropriate for resolution at the initial hearing, or
(2) treat the initial hearing as a status conference and schedule an
evidentiary hearing to resolve disputed, material factual issues or
schedule a further hearing after additional briefing on any disputed
legal issues.
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14.

15.

16.

75 DAY ORDER

A Chapter 13 plan must be confirmed no later than the first hearing
date available after the 75-day period that commences on the date of
this hearing. TIf a Chapter 13 plan has not been confirmed by such

date, the court may dismiss the case on the trustee’s motion. See 11

U.s.C. § 1307 (c) (1) .

13-15979-A-13 JAIME HERNANDEZ
MHM-3
MICHAEL MEYER/MV

No Tentative Ruling

14-12193-A-13 JOSE/ELVIA HERNANDEZ
MHM-1
MICHAEL MEYER/MV

THOMAS GILLIS/Atty. for dbt.

No Tentative Ruling

14-13162-A-13 ANTONIO/ANNETTE GUZMAN

TCsS-1
ANTONIO GUZMAN/MV
NANCY KLEPAC/Atty. for dbt.

Tentative Ruling

Motion: Extend the Automatic Stay

MOTION TO DISMISS CASE FOR
UNREASONABLE DELAY THAT IS
PREJUDICIAL TO CREDITORS AND/OR
MOTION TO DISMISS CASE , MOTION
FOR BAR DATE

6-20-14 [86]

MOTION TO DISMISS CASE FOR
UNREASONABLE DELAY THAT IS
PREJUDICIAL TO CREDITORS AND/OR
MOTION TO DISMISS CASE FOR
FAILURE TO MAKE PLAN PAYMENTS ,
MOTION TO DISMISS CASE ,
MOTION/APPLICATION TO DISMISS
CASE FOR FAILURE TO PROVIDE TAX
DOCUMENTS

6-17-14 [27]

MOTION TO EXTEND AUTOMATIC STAY
7-1-14 [15]

Notice: LBR 9014-1(f) (2); no written opposition required
Disposition: Granted except as to any creditor without proper notice

of this motion

Order: Prepared by moving party pursuant to the instructions below

Unopposed motions are subject to the rules of default. Fed. R. Civ.

P. 55, incorporated by Fed. R. Bankr.

of the responding party is entered.

accepting well-pleaded facts as true.
Heidenthal, 826 F.2d 915, 917-18 (9th Cir.

7055, 9014 (c) .
The court considers the record,

TeleVideo Sys., Inc. V.
1987) .

The default
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Upon request of a party in interest, the court may extend the
automatic stay where the debtor has had one previous bankruptcy case
that was pending within the l-year period prior to the filing of the
current bankruptcy case but was dismissed. See 11 U.S.C. §

362 (c) (3) (B) . Procedurally, the automatic stay may be extended only
“after notice and a hearing completed before the expiration of the 30-
day period” after the filing of the petition in the later case. Id.
(emphasis added). To extend the stay, the court must find that the
filing of the later case is in good faith as to the creditors to be
stayed, and the extension of the stay may be made subject to
conditions or limitations the court may impose. Id.

For the reasons stated in the motion and supporting papers, the court
finds that the filing of the current case is in good faith as to the
creditors to be stayed. The motion will be granted except as to any
creditor without proper notice of this motion.

If this case was filed under Chapter 13 of title 11, the court will
extend the automatic stay subject to the condition that all plan
payments are timely made to the Chapter 13 trustee for the next six
months, and the order shall provide that (i) the debtor shall make
such timely payments for the next six months to the Chapter 13
trustee, (ii) if the debtor fails to make any such monthly payment,
the Chapter 13 trustee may file a certification of noncompliance with
the order on this motion along with a proposed order, and (iii) upon
the filing of such certification, the court may then dismiss the case
without further notice or a hearing.



