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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF CALIFORNIA 
  

Honorable Fredrick E. Clement 

Fresno Federal Courthouse 

510 19th Street, Second Floor 

Bakersfield, California 

 

 

 

PRE-HEARING DISPOSITIONS  

 

DAY:  WEDNESDAY 

DATE: JUNE 5, 2019 

CALENDAR: 9:45 A.M. CHAPTER 7 CASES 

 

Each matter on this calendar will have one of three possible 

designations:  No Ruling, Tentative Ruling, or Final Ruling.  These 

instructions apply to those designations. 

No Ruling:  All parties will need to appear at the hearing unless 

otherwise ordered. 

Tentative Ruling: If a matter has been designated as a tentative 

ruling it will be called. The court may continue the hearing on the 

matter, set a briefing schedule or enter other orders appropriate 

for efficient and proper resolution of the matter.  The original 

moving or objecting party shall give notice of the continued hearing 

date and the deadlines. The minutes of the hearing will be the 

court’s findings and conclusions.  

Final Ruling: Unless otherwise ordered, there will be no hearing on 

these matters.  The final disposition of the matter is set forth in 

the ruling and it will appear in the minutes.  The final ruling may 

or may not finally adjudicate the matter.  If it is finally 

adjudicated, the minutes constitute the court’s findings and 

conclusions.     

Orders: Unless the court specifies in the tentative or final ruling 

that it will issue an order, the prevailing party shall lodge an 

order within 14 days of the final hearing on the matter. 
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1. 18-15206-A-7   IN RE: MINERAL TITLE SERVICES, INC 

   RP-1 

 

   MOTION TO SELL 

   4-30-2019  [20] 

 

   RANDELL PARKER/MV 

   VINCENT GORSKI 

 

Tentative Ruling 

 

Motion: Sell Property 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Property: the estate’s claim to a 2013 Scion vehicle which is 

already owned by the buyer (sales price represents one-half value of 

the vehicle, after accounting for sales costs of $1,222.50) 

Buyer: Donald Olsson 

Sale Price: $3,463.74 

Sale Type: Private sale subject to overbid opportunity 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 

opposition to this motion was required not less than 14 days before 

the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 

filed.  The default of the responding party is entered.  The court 

considers the record, accepting well-pleaded facts as true.  

TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 

1987). 

 

Section 363(b)(1) of Title 11 authorizes sales of property of the 

estate “other than in the ordinary course of business.”  11 U.S.C. § 

363(b)(1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 

1983) (requiring business justification).  The moving party is the 

Chapter 7 trustee and liquidation of property of the estate is a 

proper purpose.  See 11 U.S.C. § 704(a)(1).  As a result, the court 

will grant the motion.  The stay of the order provided by Federal 

Rule of Bankruptcy Procedure 6004(h) will be waived. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-15206
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=623082&rpt=Docket&dcn=RP-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=623082&rpt=SecDocket&docno=20
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2. 18-14411-A-7   IN RE: ANTHONY/TIFFANY MAHAN 

   JMV-1 

 

   MOTION TO SELL 

   5-14-2019  [18] 

 

   JEFFREY VETTER/MV 

   WILLIAM OLCOTT 

 

Tentative Ruling 

 

Motion: Sell Property 

Notice: LBR 9014-1(f)(2); no written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Property: 2005 Attitude Toy Hauler trailer 

Buyer: Debtors 

Sale Price: $5,000 

Sale Type: Private sale subject to overbid opportunity 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  The default 

of the responding party is entered.  The court considers the record, 

accepting well-pleaded facts as true.  TeleVideo Sys., Inc. v. 

Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987). 

 

Section 363(b)(1) of Title 11 authorizes sales of property of the 

estate “other than in the ordinary course of business.”  11 U.S.C. § 

363(b)(1); see also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 

1983) (requiring business justification).  The moving party is the 

Chapter 7 trustee and liquidation of property of the estate is a 

proper purpose.  See 11 U.S.C. § 704(a)(1).  As a result, the court 

will grant the motion.  The stay of the order provided by Federal 

Rule of Bankruptcy Procedure 6004(h) will be waived. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-14411
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620857&rpt=Docket&dcn=JMV-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620857&rpt=SecDocket&docno=18
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3. 19-11411-A-7   IN RE: JOSE/CRISTINA MACHUCA 

   JHW-1 

 

   MOTION FOR RELIEF FROM AUTOMATIC STAY 

   4-19-2019  [11] 

 

   TD AUTO FINANCE LLC/MV 

   R. BELL 

   JENNIFER WANG/ATTY. FOR MV. 

 

Final Ruling 

 

Motion: Stay Relief 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Granted 

Order: Civil minute order 

 

Subject: 2017 Nissan Versa vehicle 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 

opposition to this motion was required not less than 14 days before 

the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 

filed.  The default of the responding party is entered.  The court 

considers the record, accepting well-pleaded facts as true.  

TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 

1987).  

 

STAY RELIEF 

 

Section 362(d)(2) authorizes stay relief if the debtor lacks equity 

in the property and the property is not necessary to an effective 

reorganization.  11 U.S.C. § 362(d)(2).  Chapter 7 is a mechanism 

for liquidation, not reorganization, and, therefore, property of the 

estate is never necessary for reorganization.  In re Casgul of 

Nevada, Inc., 22 B.R. 65, 66 (B.A.P. 9th Cir. 1982).  In this case, 

the aggregate amount due all liens ($12,335) exceeds the value of 

the collateral ($9,964) and the debtor has no equity in the 

property.  The motion will be granted, and the 14-day stay of 

Federal Rule of Bankruptcy Procedure 4001(a)(3) will be waived.  No 

other relief will be awarded. 

 

CIVIL MINUTE ORDER 

 

The court shall issue a civil minute order that conforms 

substantially to the following form: 

 

Findings of fact and conclusions of law are stated in the civil 

minutes for the hearing.  

 

TD Auto Finance, LLC’s motion for relief from the automatic stay has 

been presented to the court.  Having entered the default of 

respondent for failure to appear, timely oppose, or otherwise defend 

in the matter, and having considered the well-pleaded facts of the 

motion,  

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-11411
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=627090&rpt=Docket&dcn=JHW-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=627090&rpt=SecDocket&docno=11
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IT IS ORDERED that the motion is granted.  The automatic stay is 

vacated with respect to the property described in the motion, 

commonly known as a 2017 Nissan Versa vehicle, as to all parties in 

interest.  The 14-day stay of the order under Federal Rule of 

Bankruptcy Procedure 4001(a)(3) is waived.  Any party with standing 

may pursue its rights against the property pursuant to applicable 

non-bankruptcy law.  

 

IT IS FURTHER ORDERED that no other relief is awarded.  To the 

extent that the motion includes any request for attorney’s fees or 

other costs for bringing this motion, the request is denied. 

 

 

 

4. 19-10345-A-7   IN RE: JOSE ROSETTE AND GLORIA COTA 

   DMG-1 

 

   CONTINUED MOTION TO AVOID LIEN OF FIRST INVESTORS SERVICING, 

   INC. 

   4-2-2019  [11] 

 

   JOSE ROSETTE/MV 

   D. GARDNER 

 

Tentative Ruling 

 

Motion: Avoid Lien that Impairs Exemption 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Judicial Lien Avoided: $11,543.38 

All Other Liens (consensual): $69,700 

Exemption: $175,000 

Value of Property: $164,000 

 

The court continued the hearing on this motion from May 8 in order 

for the debtors to supplement the record about the entitlement to 

their claimed exemption in the subject property.  The debtors have 

proffered adequate evidence to substantiate their exemption claim of 

$175,000 in the property.  See ECF No. 24.  An amended ruling from 

May 8 follows below. 

 

Section 522(f) of the Bankruptcy Code authorizes the court to avoid 

a lien “on an interest of the debtor in property to the extent that 

such lien impairs an exemption to which the debtor would have been 

entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 

avoidance of a lien that impairs an exemption: (1) there must be an 

exemption to which the debtor would have been entitled; (2) the 

property must be listed on the schedules and claimed as exempt; (3) 

the lien must impair the exemption claimed; and (4) the lien must be 

a judicial lien or nonpossessory, nonpurchase-money security 

interest in property described in § 522(f)(1)(B).  Goswami v. MTC 

Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 

2003).  Impairment is statutorily defined: a lien impairs an 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-10345
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=624143&rpt=Docket&dcn=DMG-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=624143&rpt=SecDocket&docno=11
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exemption “to the extent that the sum of - (i) the lien; (ii) all 

other liens on the property; and (iii) the amount of the exemption 

that the debtor could claim if there were no liens on the property; 

exceeds the value that the debtor’s interest in the property would 

have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 

 

The responding party’s judicial lien, all other liens, and the 

exemption amount together exceed the property’s value by an amount 

greater than or equal to the judicial lien.  As a result, the 

responding party’s judicial lien will be avoided entirely. 

 

 

 

 

5. 19-11746-A-7   IN RE: LYNN DE ROSA 

    

 

   ORDER TO SHOW CAUSE - FAILURE TO PAY FEES 

   5-13-2019  [11] 

 

   WILLIAM EDWARDS 

 

Tentative Ruling 

 

If the filing fee has not been paid in full by the time of the 

hearing, the case may be dismissed without further notice or 

hearing. 

 

 

 

6. 19-11848-A-7   IN RE: SCOTT/PAMELA DUKE 

    

 

   ORDER TO SHOW CAUSE - FAILURE TO PAY FEES 

   5-14-2019  [14] 

 

   PHILLIP GILLET 

   $335.00 FILING FEE PAID ON 5/22/19 

 

Final Ruling  

 

The filing fee having been paid, the order to show cause is 

discharged. The case will remain pending.  

 

 

 

 

 

 

 

 

 

 

 

 

 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-11746
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=627987&rpt=SecDocket&docno=11
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-11848
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=628232&rpt=SecDocket&docno=14
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7. 19-10758-A-7   IN RE: RICHARD/LORENA TREECE 

   JHW-1 

 

   MOTION FOR RELIEF FROM AUTOMATIC STAY 

   4-17-2019  [12] 

 

   TD AUTO FIANNCE LLC/MV 

   NEIL SCHWARTZ 

   JENNIFER WANG/ATTY. FOR MV. 

 

Final Ruling 

 

Motion: Stay Relief 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Denied as moot 

Order: Civil minute order 

 

Subject: 2014 Kia Cadenza vehicle 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P.55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 

opposition to this motion was required not less than 14 days before 

the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 

filed.  The default of the responding party is entered.  The court 

considers the record, accepting well-pleaded facts as true.  

TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 

1987).  

 

STAY RELIEF 

 

11 U.S.C. § 521(a)(2)(A) requires an individual chapter 7 debtor to 

file a statement of intention with reference to property that 

secures a debt.  The statement must be filed within 30 days of the 

filing of the petition (or within 30 days of a conversion order, 

when applicable) or by the date of the meeting of creditors, 

whichever is earlier.  The debtor must disclose in the statement 

whether he or she intends to retain or surrender the property, 

whether the property is claimed as exempt, and whether the debtor 

intends to redeem such property or reaffirm the debt it secures.  

See 11 U.S.C. § 521(a)(2)(A); Fed. R. Bankr. P. 1019(1)(B). 

 

The petition here was filed on March 1, 2019 and a meeting of 

creditors was first convened on April 29, 2019.  Therefore, a 

statement of intention that refers to the movant’s property and debt 

was due no later than March 31.  The debtor filed a statement of 

intention on the petition date, indicating an intent to reaffirm the 

debt secured by the property. 

 

11 U.S.C. § 521(a)(2)(B) requires that a chapter 7 individual 

debtor, within 30 days after the first date set for the meeting of 

creditors, perform his or her intention with respect to such 

property. 

 

If the property securing the debt is personal property and an 

individual chapter 7 debtor fails to file a statement of intention, 

or fails to indicate in the statement that he or she either will 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-10758
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=625414&rpt=Docket&dcn=JHW-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=625414&rpt=SecDocket&docno=12
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redeem the property or enter into a reaffirmation agreement, or 

fails to timely surrender, redeem, or reaffirm, the automatic stay 

is automatically terminated and the property is no longer property 

of the bankruptcy estate.  See 11 U.S.C. § 362(h). 

 

Here, although the debtor indicated an intent to reaffirm the debt 

secured by the property, the debtor did not do so timely.  And, no 

motion to redeem has been filed, nor has the debtor requested an 

extension of the 30-day period.  As a result, the automatic stay 

automatically terminated on May 29, 2019, 30 days after the initial 

meeting of creditors. 

 

The trustee may avoid automatic termination of the automatic stay by 

filing a motion within whichever of the two 30-day periods set by 

section 521(a)(2) is applicable, and proving that such property is 

of consequential value or benefit to the estate.  If proven, the 

court must order appropriate adequate protection of the creditor’s 

interest in its collateral and order the debtor to deliver 

possession of the property to the trustee.  If not proven, the 

automatic stay terminates upon the conclusion of the hearing on the 

trustee’s motion.  See 11 U.S.C. § 362(h)(2). 

 

The trustee in this case has filed no such motion and the time to do 

so has expired. 

 

Therefore, without this motion being filed, the automatic stay 

terminated on May 29, 2019. 

 

Nothing in section 362(h)(1), however, permits the court to issue an 

order confirming the automatic stay’s termination.  11 U.S.C. § 

362(j) authorizes the court to issue an order confirming that the 

automatic stay has terminated under 11 U.S.C. § 362(c).  See also 11 

U.S.C. § 362(c)(4)(A)(ii).  But, this case does not implicate 

section 362(c).  Section 362(h) is applicable and it does not 

provide for the issuance of an order confirming the termination of 

the automatic stay.  Therefore, if the movant needs a declaration of 

rights under section 362(h), an adversary proceeding seeking such 

declaration is necessary.  See Fed. R. Bankr. P. 7001. 

 

CIVIL MINUTE ORDER 

 

The court shall issue a civil minute order that conforms 

substantially to the following form: 

 

Findings of fact and conclusions of law are stated in the civil 

minutes for the hearing.  

 

TD Auto Finance, LLC’s motion for relief from the automatic stay has 

been presented to the court.  Having entered the default of 

respondent for failure to appear, timely oppose, or otherwise defend 

in the matter, and having considered the well-pleaded facts of the 

motion,  

 

IT IS ORDERED that the motion is denied as moot as the automatic 

stay is no longer in existence. 
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IT IS FURTHER ORDERED that no other relief is awarded.  To the 

extent that the motion includes any request for attorney’s fees or 

other costs for bringing this motion, the request is denied.   

 

 

 

 

8. 12-18860-A-7   IN RE: ERNESTO/CAREY ROSALES 

   LNH-1 

 

   MOTION TO COMPROMISE CONTROVERSY/APPROVE SETTLEMENT 

   AGREEMENT WITH ERNESTO ALONSO ROSALES AND CAREY ANN ROSALES 

   5-8-2019  [58] 

 

   RANDELL PARKER/MV 

   NEIL SCHWARTZ 

   LISA HOLDER/ATTY. FOR MV. 

   NON-OPPOSITION 

 

Final Ruling 

 

The hearing on this matter is continued to June 26, 2019 at 9:00 

a.m. in Fresno.  The evidentiary record is closed.  The court will 

issue a civil minute order. 

 

 

 

9. 18-14368-A-7   IN RE: MARIA PELAYO 

   RSW-1 

 

   CONTINUED MOTION TO AVOID LIEN OF FIRST CREDIT FINANCE 

   2-20-2019  [18] 

 

   MARIA PELAYO/MV 

   ROBERT WILLIAMS 

 

Tentative Ruling 

 

Motion: Avoid Lien that Impairs Exemption 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Judicial Lien Avoided: $48,846.39 

All Other Liens (non-avoidable): $170,124.39 ($127,689 mortgage + 

$42,435.39 statutory tax lien) 

Exemption: $100,000 

Value of Property: $218,218 

 

The hearing on this motion was continued from April 3, 2019 because 

of a continuance of the hearing of one other lien avoidance motion 

by the debtor (DCN RSW-3), where the creditor respondent sought 

documents from the debtor about the value of and encumbrances 

against the subject property.  Those documents have been provided by 

the debtor and the respondent creditor is no longer opposing that 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=12-18860
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=506724&rpt=Docket&dcn=LNH-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=506724&rpt=SecDocket&docno=58
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-14368
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=Docket&dcn=RSW-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=SecDocket&docno=18
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other lien avoidance motion (DCN RSW-3).  As such, this motion will 

be resolved on the merits.  See ECF No. 47. 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 

opposition to this motion was required not less than 14 days before 

the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 

filed.  The default of the responding party is entered.  The court 

considers the record, accepting well-pleaded facts as true.  

TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 

1987). 

 

Section 522(f) of the Bankruptcy Code authorizes the court to avoid 

a lien “on an interest of the debtor in property to the extent that 

such lien impairs an exemption to which the debtor would have been 

entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 

avoidance of a lien that impairs an exemption: (1) there must be an 

exemption to which the debtor would have been entitled; (2) the 

property must be listed on the schedules and claimed as exempt; (3) 

the lien must impair the exemption claimed; and (4) the lien must be 

a judicial lien or nonpossessory, nonpurchase-money security 

interest in property described in § 522(f)(1)(B).  Goswami v. MTC 

Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 

2003).  Impairment is statutorily defined: a lien impairs an 

exemption “to the extent that the sum of - (i) the lien; (ii) all 

other liens on the property; and (iii) the amount of the exemption 

that the debtor could claim if there were no liens on the property; 

exceeds the value that the debtor’s interest in the property would 

have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 

 

The responding party’s judicial lien, all other liens, and the 

exemption amount together exceed the property’s value by an amount 

greater than or equal to the judicial lien.  As a result, the 

responding party’s judicial lien will be avoided entirely. 

 

 

 

10. 18-14368-A-7   IN RE: MARIA PELAYO 

    RSW-2 

 

    CONTINUED MOTION TO AVOID LIEN OF A-L FINANCIAL CORPORATION 

    3-15-2019  [24] 

 

    MARIA PELAYO/MV 

    ROBERT WILLIAMS 

 

Tentative Ruling 

 

Motion: Avoid Lien that Impairs Exemption 

Notice: LBR 9014-1(f)(2); no written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Judicial Lien Avoided: $52,220.19 

All Other Liens (non-avoidable): $170,124.39 ($127,689 mortgage + 

$42,435.39 statutory tax lien) 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-14368
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=Docket&dcn=RSW-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=SecDocket&docno=24
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Exemption: $100,000 

Value of Property: $218,218 

 

The hearing on this motion was continued from April 3, 2019 because 

of a continuance of the hearing of one other lien avoidance motion 

by the debtor (DCN RSW-3), where the creditor respondent sought 

documents from the debtor about the value of and encumbrances 

against the subject property.  Those documents have been provided by 

the debtor and the respondent creditor is no longer opposing that 

other lien avoidance motion (DCN RSW-3).  As such, this motion will 

be resolved on the merits.  See ECF No. 47. 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  The default 

of the responding party is entered.  The court considers the record, 

accepting well-pleaded facts as true.  TeleVideo Sys., Inc. v. 

Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987). 

 

Section 522(f) of the Bankruptcy Code authorizes the court to avoid 

a lien “on an interest of the debtor in property to the extent that 

such lien impairs an exemption to which the debtor would have been 

entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 

avoidance of a lien that impairs an exemption: (1) there must be an 

exemption to which the debtor would have been entitled; (2) the 

property must be listed on the schedules and claimed as exempt; (3) 

the lien must impair the exemption claimed; and (4) the lien must be 

a judicial lien or nonpossessory, nonpurchase-money security 

interest in property described in § 522(f)(1)(B).  Goswami v. MTC 

Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 

2003).  Impairment is statutorily defined: a lien impairs an 

exemption “to the extent that the sum of - (i) the lien; (ii) all 

other liens on the property; and (iii) the amount of the exemption 

that the debtor could claim if there were no liens on the property; 

exceeds the value that the debtor’s interest in the property would 

have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 

 

The respondent’s judicial lien, all other liens, and the exemption 

amount together exceed the property’s value by an amount greater 

than or equal to the judicial lien.  As a result, the respondent’s 

judicial lien will be avoided entirely. 
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11. 18-14368-A-7   IN RE: MARIA PELAYO 

    RSW-3 

 

    CONTINUED MOTION TO AVOID LIEN OF LOBEL FINANCIAL CORP. 

    3-15-2019  [29] 

 

    MARIA PELAYO/MV 

    ROBERT WILLIAMS 

    RESPONSIVE PLEADING 

 

Tentative Ruling 

 

Motion: Avoid Lien that Impairs Exemption 

Notice: LBR 9014-1(f)(2); no written opposition required 

Disposition: Granted 

Order: Prepared by moving party 

 

Judicial Lien Avoided: $15,478.46 

All Other Liens (non-avoidable): $170,124.39 ($127,689 mortgage + 

$42,435.39 statutory tax lien) 

Exemption: $100,000 

Value of Property: $218,218 

 

The hearing on this motion was continued from April 3, 2019 because 

the creditor respondent sought documents from the debtor about the 

value of and encumbrances against the subject property.  Those 

documents have been provided by the debtor and the respondent 

creditor is no longer opposing this motion.  As such, this motion 

will be resolved as follows.  See ECF No. 47. 

 

Section 522(f) of the Bankruptcy Code authorizes the court to avoid 

a lien “on an interest of the debtor in property to the extent that 

such lien impairs an exemption to which the debtor would have been 

entitled.”  11 U.S.C. § 522(f)(1).  There are four elements to 

avoidance of a lien that impairs an exemption: (1) there must be an 

exemption to which the debtor would have been entitled; (2) the 

property must be listed on the schedules and claimed as exempt; (3) 

the lien must impair the exemption claimed; and (4) the lien must be 

a judicial lien or nonpossessory, nonpurchase-money security 

interest in property described in § 522(f)(1)(B).  Goswami v. MTC 

Distrib. (In re Goswami), 304 B.R. 386, 390-91 (B.A.P. 9th Cir. 

2003).  Impairment is statutorily defined: a lien impairs an 

exemption “to the extent that the sum of - (i) the lien; (ii) all 

other liens on the property; and (iii) the amount of the exemption 

that the debtor could claim if there were no liens on the property; 

exceeds the value that the debtor’s interest in the property would 

have in the absence of any liens.”  11 U.S.C. § 522(f)(2)(A). 

 

The respondent’s judicial lien, all other liens, and the exemption 

amount together exceed the property’s value by an amount greater 

than or equal to the judicial lien.  As a result, the respondent’s 

judicial lien will be avoided entirely. 

 

 

 

 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=18-14368
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=Docket&dcn=RSW-3
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=620719&rpt=SecDocket&docno=29
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12. 11-16272-A-7   IN RE: STEVEN GRIFFIN AND CINDY RUSSELL 

    PWG-2 

 

    MOTION FOR CONTEMPT AND/OR MOTION FOR SANCTIONS FOR 

    VIOLATION OF THE DISCHARGE INJUNCTION , MOTION FOR SANCTIONS 

    FOR VIOLATION OF THE AUTOMATIC STAY 

    5-2-2019  [35] 

 

    STEVEN GRIFFIN/MV 

    PHILLIP GILLET 

    RESPONSIVE PLEADING 

 

Final Ruling 

 

This matter is continued to Wednesday, June 26, 2019 at 9:00 a.m. in 

Fresno.  Absent further order of the court, the evidence and 

briefing of the record is closed.  The court will issue a Minute 

Order. 

 

 

 

13. 19-11174-A-7   IN RE: AARON STRINGER 

    PPR-1 

 

    MOTION FOR RELIEF FROM AUTOMATIC STAY 

    4-25-2019  [11] 

 

    MB FINANCIAL BANK/MV 

    D. GARDNER 

    BONNI MANTOVANI/ATTY. FOR MV. 

 

Final Ruling 

 

Motion: Stay Relief 

Notice: LBR 9014-1(f)(1); written opposition required 

Disposition: Granted 

Order: Civil minute order 

 

Subject: 2015 Triumph Bonneville T214 vehicle 

 

Unopposed motions are subject to the rules of default.  Fed. R. Civ. 

P. 55, incorporated by Fed. R. Bankr. P. 7055, 9014(c).  Written 

opposition to this motion was required not less than 14 days before 

the hearing on this motion.  LBR 9014-1(f)(1)(B).  None has been 

filed.  The default of the responding party is entered.  The court 

considers the record, accepting well-pleaded facts as true.  

TeleVideo Sys., Inc. v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 

1987). 

 

STAY RELIEF 

 

Subsection (d)(1) of § 362 of Title 11 provides for relief from stay 

for “cause, including the lack of adequate protection of an interest 

in property of such party.”  11 U.S.C. § 362(d)(1).  Adequate 

protection may consist of a lump sum cash payment or periodic cash 

payments to the entity entitled to adequate protection “to the 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=11-16272
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=447670&rpt=Docket&dcn=PWG-2
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=447670&rpt=SecDocket&docno=35
http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-11174
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=626468&rpt=Docket&dcn=PPR-1
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=626468&rpt=SecDocket&docno=11
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extent that the stay . . . results in a decrease in the value of 

such entity’s interest in property.”  11 U.S.C. § 361(1).   

 

“[U]nder section 362(d)(1), the stay must be terminated for ‘cause.’ 

Lack of adequate protection is but one example of “cause” for relief 

from stay.” In re Ellis, 60 B.R. 432, 435 (B.A.P. 9th Cir. 1985).  

The panel in the Ellis case rejected the argument that under 

§ 362(d)(1) “the stay can only be terminated if [the movant-

creditors] show a lack of adequate protection.”  Id.   

 

The movant repossessed the subject vehicle pre-petition.  The debtor 

has not listed the vehicle in his Schedule A/B or his statement of 

intention, and the trustee filed a no asset report on May 23, 2019.  

This constitutes cause for stay relief. 

 

The court does not address grounds for relief under § 362(d)(2) as 

relief is warranted under § 362(d)(1).  The motion will be granted, 

and the 14-day stay of Federal Rule of Bankruptcy Procedure 

4001(a)(3) will be waived.  No other relief will be awarded. 

 

CIVIL MINUTE ORDER 

 

The court shall issue a civil minute order that conforms 

substantially to the following form: 

 

Findings of fact and conclusions of law are stated in the civil 

minutes for the hearing.  

 

MB Financial Bank’s motion for relief from the automatic stay has 

been presented to the court.  Having entered the default of 

respondent for failure to appear, timely oppose, or otherwise defend 

in the matter, and having considered the well-pleaded facts of the 

motion,  

 

IT IS ORDERED that the motion is granted.  The automatic stay is 

vacated with respect to the property described in the motion, 

commonly known as a 2015 Triumph Bonneville T214, as to all parties 

in interest.  The 14-day stay of the order under Federal Rule of 

Bankruptcy Procedure 4001(a)(3) is waived.  Any party with standing 

may pursue its rights against the property pursuant to applicable 

non-bankruptcy law.  

 

IT IS FURTHER ORDERED that no other relief is awarded.  To the 

extent that the motion includes any request for attorney’s fees or 

other costs for bringing this motion, the request is denied.  
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14. 19-11881-A-7   IN RE: PAULA PRINCE 

     

 

    ORDER TO SHOW CAUSE - FAILURE TO PAY FEES 

    5-17-2019  [11] 

 

    WILLIAM OLCOTT 

    $335.00 FILING FEE PAID ON 5/22/19 

 

Final Ruling  

 

The filing fee having been paid, the order to show cause is 

discharged. The case will remain pending.  

 

 

 

 

 

http://appsd.caeb.circ9.dcn/ecfcasequery/ECFCaseQuery.aspx?caseNum=19-11881
http://appsd.caeb.circ9.dcn/ecfcasequery/MainContent.aspx?caseID=628369&rpt=SecDocket&docno=11

