
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Chief Bankruptcy Judge
Sacramento, California

June 4, 2019 at 1:30 p.m.

1. 18-27800-C-13 BECKY ALMEIDA MOTION FOR RELIEF FROM
RTD-1 Peter Cianchetta AUTOMATIC STAY AND/OR MOTION

FOR RELIEF FROM CO-DEBTOR STAY
5-20-19 [47]

SCHOOLS FINANCIAL CREDIT
UNION VS.

Thru #2

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court's resolution of the matter.

Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor's Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 20, 2019.  14 days' notice is required.  That requirement
was met. 

The Motion for Relief from the Automatic Stay was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, -------------------------

The Motion for Relief from the Automatic Stay is granted.

Schools Financial Credit Union (“Movant”) seeks relief from the
automatic stay with respect to an asset identified as a 2008 Toyota Tundra
(“Vehicle”).  The moving party has provided the Declaration of Robin Boyce  to
introduce evidence to authenticate the documents upon which it bases the claim
and the obligation owed by Becky Renee Almeida(“Debtor”).
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The Robin Boyce Declaration provides testimony that Debtor has not
made three post-petition payments, with a total of $1,332.24 in post-petition
payments past due.  The Declaration also provides evidence that there is one
pre-petition payments in default, with a pre-petition arrearage of $444.08.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$16,000.00, as stated in Schedules B and D filed by Debtor, which is slightly
less than the retail value as stated on the Kelly Blue Book Report submitted by
Movant. The debt secured by this asset is determined to be $20,085.46, as
stated in the Boyce Declaration. 

DISCUSSION

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief
from the automatic stay is a matter within the discretion of a bankruptcy court
and is decided on a case-by-case basis. See J E Livestock, Inc. v. Wells Fargo
Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir. 2007)
(quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining
that granting relief is determined on a case-by-case basis because “cause” is
not further defined in the Bankruptcy Code); In re Silverling, 179 B.R. 909
(Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal.
1996).  While granting relief for cause includes a lack of adequate protection,
there are other grounds. See In re J E Livestock, Inc., 375 B.R. at 897
(quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant
relief from stay for cause when a debtor has not been diligent in carrying out
his or her duties in the bankruptcy case, has not made required payments, or is
using bankruptcy as a means to delay payment or foreclosure. W. Equities, Inc.
v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause
exists for terminating the automatic stay, including defaults in post-petition
payments that have come due. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432.

11 U.S.C. § 362(d)(2)

A debtor has no equity in property when the liens against the property
exceed the property’s value. Stewart v. Gurley, 745 F.2d 1194, 1195 (9th Cir.
1984).  Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity in property, it is the burden of the debtor or trustee to
establish that the collateral at issue is necessary to an effective 
rehabilitation. 11 U.S.C. § 362(g)(2); United Sav. Ass’n of Texas v. Timbers of
Inwood Forest Assocs. Ltd., 484 U.S. 365, 375–76 (1988); 3 COLLIER ON BANKRUPTCY
¶ 362.07[4][b] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.) (stating that
Chapter 13 debtors are rehabilitated, not reorganized).  Based upon the
evidence submitted to the court, and no opposition or showing having been made
by Debtor or David Cusick (“the Chapter 13 Trustee”), the court determines that
there is no equity in the Vehicle for either Debtor or the Estate, and the
property is not necessary for any effective rehabilitation in this Chapter 13
case.

Prior Discharge

This is Debtor’s second bankruptcy petition pending in the past year. 
Debtor’s prior bankruptcy case (No. 18-26967) was dismissed on December 4,
2018, after Debtor did not file all required documents by the required
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extension date set forth by the court. See Order, Bankr. E.D. Cal. No.  18-
26967, Dckt. 30, December 4, 2018.  Therefore, pursuant to 11 U.S.C.
§ 362(c)(3)(A), the provisions of the automatic stay end as to Debtor, not the
Bankruptcy estate, thirty days after filing of the petition.  The current
proceeding was filed on December 17, 2018 and not motion requesting that the
stay be extended past the thirty days was brought by the Debtor. Dckt. 1. 
Accordingly, the stay terminated as to Debtor on January 16, 2019 per the plain
language of 11 U.S.C. § 362(c)(3).

The court shall issue an order terminating and vacating the automatic
stay to allow Movant, and its agents, representatives and successors, and all
other creditors having lien rights against the Vehicle, to repossess, dispose
of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to
obtain possession of the asset.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief from the Automatic Stay filed by
Schools Financial Credit Union (“Movant”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11
U.S.C. § 362(a) are vacated to allow Movant, its agents,
representatives, and successors, and all other creditors
having lien rights against the Vehicle, under its security
agreement, loan documents granting it a lien in the asset
identified as a 2008 Toyota Tundra (“Vehicle”), and applicable
nonbankruptcy law to obtain possession of, nonjudicially sell,
and apply proceeds from the sale of the Vehicle to the
obligation secured thereby.

No other or additional relief is granted.
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2. 18-27800-C-13 BECKY ALMEIDA MOTION FOR RELIEF FROM
RTD-2 Peter Cianchetta AUTOMATIC STAY AND/OR MOTION

FOR RELIEF FROM CO-DEBTOR STAY
5-20-19 [53]

SCHOOLS FINANCIAL CREDIT
UNION VS.

Tentative Ruling: Oral argument may be presented by the parties at the
scheduled hearing, where the parties shall address the issues identified in
this tentative ruling and such other issues as are necessary and appropriate to
the court's resolution of the matter.

Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition presented,
the court will consider the opposition and whether further hearing is proper
pursuant to Local Bankruptcy Rule 9014-1(f)(2)(C).
-----------------------------------

Local Rule 9014-1(f)(2) Motion—Hearing Required.

Sufficient Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor's Attorney, Chapter 13
Trustee, creditors, parties requesting special notice, and Office of the United
States Trustee on May 20, 2019.  14 days' notice is required.  That requirement
was met. 

The Motion for Relief from the Automatic Stay was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2).  Debtor,
creditors, the Chapter 13 Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and offer
opposition to the motion, the court will set a briefing schedule and a final
hearing, unless there is no need to develop the record further.  If no
opposition is offered at the hearing, the court will take up the merits of the
motion.  At the hearing, -------------------------

The Motion for Relief from the Automatic Stay is granted.

Schools Financial Credit Union (“Movant”) seeks relief from the
automatic stay with respect to an asset identified as a 2013 Chevrolet
Volt(“Vehicle”).  The moving party has provided the Declaration of Robin Boyce 
to introduce evidence to authenticate the documents upon which it bases the
claim and the obligation owed by Becky Renee Almeida(“Debtor”).

The Robin Boyce Declaration provides testimony that Debtor has not
made three post-petition payments, with a total of $730.60 in post-petition
payments past due.  The Declaration also provides evidence that there are no
pre-petition payments in default.

From the evidence provided to the court, and only for purposes of this
Motion for Relief, the debt secured by this asset is determined to be
$8,000.00, as stated in Schedules B and D filed by Debtor, which is slightly
less than the retail value as stated on the Kelly Blue Book Report submitted by
Movant.  The debt secured by this asset is determined to be $11,979.98, as
stated in the Boyce Declaration. 
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DISCUSSION

11 U.S.C. § 362(d)(1): Grant Relief for Cause

Whether there is cause under 11 U.S.C. § 362(d)(1) to grant relief
from the automatic stay is a matter within the discretion of a bankruptcy court
and is decided on a case-by-case basis. See J E Livestock, Inc. v. Wells Fargo
Bank, N.A. (In re J E Livestock, Inc.), 375 B.R. 892 (B.A.P. 10th Cir. 2007)
(quoting In re Busch, 294 B.R. 137, 140 (B.A.P. 10th Cir. 2003)) (explaining
that granting relief is determined on a case-by-case basis because “cause” is
not further defined in the Bankruptcy Code); In re Silverling, 179 B.R. 909
(Bankr. E.D. Cal. 1995), aff’d sub nom. Silverling v. United States (In re
Silverling), No. CIV. S-95-470 WBS, 1996 U.S. Dist. LEXIS 4332 (E.D. Cal.
1996).  While granting relief for cause includes a lack of adequate protection,
there are other grounds. See In re J E Livestock, Inc., 375 B.R. at 897
(quoting In re Busch, 294 B.R. at 140).  The court maintains the right to grant
relief from stay for cause when a debtor has not been diligent in carrying out
his or her duties in the bankruptcy case, has not made required payments, or is
using bankruptcy as a means to delay payment or foreclosure. W. Equities, Inc.
v. Harlan (In re Harlan), 783 F.2d 839 (9th Cir. 1986); Ellis v. Parr (In re
Ellis), 60 B.R. 432 (B.A.P. 9th Cir. 1985).  The court determines that cause
exists for terminating the automatic stay, including defaults in post-petition
payments that have come due. 11 U.S.C. § 362(d)(1); In re Ellis, 60 B.R. 432.

11 U.S.C. § 362(d)(2)

A debtor has no equity in property when the liens against the property
exceed the property’s value. Stewart v. Gurley, 745 F.2d 1194, 1195 (9th Cir.
1984).  Once a movant under 11 U.S.C. § 362(d)(2) establishes that a debtor or
estate has no equity in property, it is the burden of the debtor or trustee to
establish that the collateral at issue is necessary to an effective 
rehabilitation. 11 U.S.C. § 362(g)(2); United Sav. Ass’n of Texas v. Timbers of
Inwood Forest Assocs. Ltd., 484 U.S. 365, 375–76 (1988); 3 COLLIER ON BANKRUPTCY
¶ 362.07[4][b] (Alan N. Resnick & Henry J. Sommer eds., 16th ed.) (stating that
Chapter 13 debtors are rehabilitated, not reorganized).  Based upon the
evidence submitted to the court, and no opposition or showing having been made
by Debtor or David Cusick (“the Chapter 13 Trustee”), the court determines that
there is no equity in the Vehicle for either Debtor or the Estate, and the
property is not necessary for any effective rehabilitation in this Chapter 13
case.

Prior Discharge

This is Debtor’s second bankruptcy petition pending in the past year. 
Debtor’s prior bankruptcy case (No. 18-26967) was dismissed on December 4,
2018, after Debtor did not file all required documents by the required
extension date set forth by the court. See Order, Bankr. E.D. Cal. No.  18-
26967, Dckt. 30, December 4, 2018.  Therefore, pursuant to 11 U.S.C.
§ 362(c)(3)(A), the provisions of the automatic stay end as to Debtor, not the
Bankruptcy estate, thirty days after filing of the petition.  The current
proceeding was filed on December 17, 2018 and not motion requesting that the
stay be extended past the thirty days was brought by the Debtor. Dckt. 1. 
Accordingly, the stay terminated as to Debtor on January 16, 2019 per the plain
language of 11 U.S.C. § 362(c)(3).

The court shall issue an order terminating and vacating the automatic
stay to allow Movant, and its agents, representatives and successors, and all
other creditors having lien rights against the Vehicle, to repossess, dispose

June 4, 2019 at 1:30 p.m. - Page 5



of, or sell the asset pursuant to applicable nonbankruptcy law and their
contractual rights, and for any purchaser, or successor to a purchaser, to
obtain possession of the asset.

No other or additional relief is granted by the court.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief from the Automatic Stay filed by
Schools Financial Credit Union (“Movant”) having been
presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

IT IS ORDERED the automatic stay provisions of 11
U.S.C. § 362(a) are vacated to allow Movant, its agents,
representatives, and successors, and all other creditors
having lien rights against the Vehicle, under its security
agreement, loan documents granting it a lien in the asset
identified as a 2013 Chevrolet Volt (“Vehicle”), and
applicable nonbankruptcy law to obtain possession of,
nonjudicially sell, and apply proceeds from the sale of the
Vehicle to the obligation secured thereby.

No other or additional relief is granted.
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3. 18-23594-C-13 SHAWN SISTRUNK MOTION FOR RELIEF FROM
RPZ-1 August Bullock AUTOMATIC STAY AND/OR MOTION

FOR RELIEF FROM CO-DEBTOR STAY
4-26-19 [36]

THE BANK OF NEW YORK MELLON
TRUST COMPANY, N.A. VS.

Final Ruling: No appearance at the June 4, 2019 hearing is required.
-----------------------------------

The Motion for Relief from Automatic Stay is dismissed without prejudice.

The Bank of New York Mellon Trust Company, N.A. (“Movant”) having
filed a “Withdrawal of Motion”, which the court construes to be an Ex Parte
Motion to Dismiss the pending Motion on May 31, 2019, Dckt. 51; no prejudice to
the responding party appearing by the dismissal of the Motion; Movant having
the right to request dismissal of the motion pursuant to Federal Rule of Civil
Procedure 41(a)(2) and Federal Rules of Bankruptcy Procedure 9014 and 7041; and
the dismissal being consistent with the responses filed by Shawn Sistrunk
(“Debtor”)and the Chapter 13 Trustee; the Ex Parte Motion is granted, the
Movant’s Motion is dismissed without prejudice, and the court removes this
Motion from the calendar.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

The Motion for Relief from the Automatic Stay filed by
The Bank of New York Mellon Trust Company, N.A. (“Movant”)
having been presented to the court, the Movant having
requested that the Motion itself be dismissed pursuant to
Federal Rule of Civil Procedure 41(a)(2) and Federal Rules of
Bankruptcy Procedure 9014 and 7041, Dckt. 51, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

IT IS ORDERED that the Motion for Relief from the
Automatic Stay is dismissed without prejudice.
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